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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING FOKAS’ MOTION FOR SUMMARY
JUDGMENT AS TO THE DEFAMATION CLAIMS OF PHILLIP FERGERIGOS?



STATEMENT OF THE CASE

Fokas adopts Phillip Ferderigos’ Statement of the Case in its entirety per Rule 208(b)(2).



STATEMENT OF FACTS

Athan Fokas (“Fokas™) and Defendants Phillip, Spiros and Jacob Ferdergos are all first
cousins and own 229 King Street as tenants in common, with Fokas holding one half interest
and the Defendants holding one sixth interest eéach. The parties’ fathers took title to 229 King
in the 1970s and operated a restaurant on the first floor of it that is still there today: the Old

-Towne Restaurant (“Restaurant”). The Restaurant is operated by a corporation, S&S 0ld
Town, Inc,, in which Défendants Phillip and Spiros Ferderigos (jointly referred th hérein as
the “Defamation Def_eﬁda?x’t_s,") have no interest,‘ -

In 2009, a fire occurred on the second ﬁoor of 229 King Street, fresulting in extensivé
damage that was compensated for by insurance proceeds.? Prior to the fire, the second floor:
of 229 King Street had bee'rn used for 'bverﬂow dining space” in conjunction with the
Restaurant. However, rather than repair the second floor and restore it for its prior use, the
parties decided to convert the second floor into two (2) rental suité_s. As such, the insurance
proceeds were used to upfit and convert the second floor into the rental suites.

Old Towne Suites, LLC (the “LLC") was the entity created to operate the rental suites.
The LLC was owned by the parties in the same proportion to their ownership of the building?
and was very successful. Due to that success, in 2012 the parties began discussing the
possibility of creating more profitable rental units within the building. Out of those

discussions, an agreement was formed, the basis of which follows:

1 That fire is the subject of one of the defamatory comments made by Defamation Defendants
about Fokas.

2 Fokas ¥ and the Defendants ¥ each.



e The parties agreed to expansion of the existing building at 229 King Street by the
addition of two (2) more floors of rental suites to add to the existing rental suites
business which they owned jointly, Old Towne Suites, LLC. That plan changed and
the parties subsequently agreed to add three (3) floors so that six (6) more rental
suites would bé constructed;

K The parties would sflare the costs of d‘esign, engineé-ring and permitting in
proportion to their ownership interests in thé building and the LL.C (the
percentages béing the'same) ;

e The parties would mortgage the property at 229 King Street, which they
owned jointly as tenants in common, to secure the bank loan;

¢ The loan amount as per the commitment from South Coast Bank was to be
$1,800,000;

e The LLC would be a borrower on the loan as provided in the bank
commitment letter and the profit stream of the LLC's existing rental suites
business would fund payments on the loan;

e OnlyJacob Ferderigos and Fokas would personally guarantee the loan from
South Coast; and

e Construction would commence under a contract with Kevin Carroll, the
same contractor who constructed the original rental suites, once the loan
was closed.

By July 2012 and continuing through the summer of 2012, the parties were receiving

estimates on the costs for design. At this point in time, the agreement between the parties

was essentially that of “due diligence,” investigating the possibility of adding the suites and



looking for acceptable funding through a loan. Later, the agreement evolved into a deal to
secure a loan in which all the parties would borrow the funds and then proceed with the
process of design, engineering and permitting of the new structure.

After canvassing a number of banks, Fokas received a commitment from South Coast
Bank to fund the project. Subsequent to the issuing of the commftment letter, the parties
began spending substantial sums to pay for detailed engineering, design and permitting
work. During the Board of Architectural-Review (“BAR") review and approval procesé, the
parties learned that it would be possible to get approval to add an additional story to the
project. Consequently, they agreed to revise the plans and the loan to do so. In September
of 2014, the bank increased the loan amount to cover the new estimate for the construction
and in October of 2014, Fc;kas executed a contract for the construction of the building.

Around that point, for the first time, dissention in the ranks surfaced. Spiros
Ferderigos informed the group that he had to delay his execution -of any bank documents
- because he was under consideration for a Family Court judgeship. Phillip entered the
conversation at this point, informing Fokas that he would kill the deal if Fokas did not shut
- up. Thereafter, the relationship between Fokas and the Defendants soured further, with
Phillip Ferderigos telling Fokas, among other things:

e Thathe waslosing interest in doing business with Fokas simply because Fokas
wanted to move forward with the project;
e That the Defendants had never actually agreed to anything, despite the fact
that Jacob Ferderigos had signed the commitment letter from South Coast and
that all of the parties had shared in approximately $90,000 of expenses to

design and permit the building expansion;



e That he was unilaterally injecting new and self-serving terms into the parties’
agreement that had never previously been mentiohed;

Following voluminous electronic exchanges between the parties, most of which
involved the Defendants backing out of various aspects of the previously agreed upon
“project, the deal diéd. Fokas subsequently filed a breach of contract action against the
Defendants insisting that they live up to their promises and expectationé. As the bad blood
continued to boil, Défamation Defendants made the following comments regarding Fokas:

e That Fokas hired someone to start the fire at 229 King Street, for the purpose of

collecting insurance proceeds; |

e That Fokas pursued a false workers’ compen'satioAn claim when he had, in fact,

been injured in ways not related to the business, for the purpose of collecting
insurance proceeds; and

o That Fokas falsely filed an insurance claim, claiming>damages to the roof of the

building at 229 King Street were from a hurr.icane in 1998 or 1999 when they
were not.
These comments were made to more than one person and were clearly defamatory.

Fokas had already filed an action for breach of contract against the Defendants
(“Contract Case”) and, upon learning of the above-cited comments, Fokas filed an action
against Defamation Defendants. The answers of Defamation Defendants in both cases
included counterclaims for defémation in which they allege that Fokas published false and

damaging statements against them. The statements allegedly made to third persons were:



e That the Defamation befendants did not agree to go forward with the plan to
édd additional rental suites at 229 King Street because Phillip Ferderigos
and/or Spiros Ferderigos could not eat for free at the Old Towne Restaurant;

o That either Phillip or Spiros Ferderigos do not have good business sense;

o That either Phillip or Spiros Ferderigos are bad business people; and

e That either Phillip or Spiros Ferderigos were accusing Fokas of set’;ing’-fire to

229 King Street.

Fokas>eventually moved for summary judgmenf with respect to the Defamation
Defendants’ claims for defamation. Despite D‘efamation-'Defendants attempting to prevent
the trial court granting the motion by alleging even more allegedly defamatory comments
made by Fokas at the hearing on Fokas’ motion3, the trial court granted it. From thét Order,

Phillip Ferderigos appeals.

3 Those comments will be discussed in Section Il of the Brief below.
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ARGUMENT
L STANDARD OF REVIEW
When reviewing the grant of a summary judgment motion, an appellate court must
apply the same standard that governs the trial court under Rule 56(c), SCRCP, which provides
that summary judgment is proper when there is no genuine issue as to any materiai fact and

the moving -pa.rty is entitled to judgment as a matter of law. See Fleming v. Rose, 350 S.C. 488, -

567 S.E.2d 857 (2002); Rule 56(c), SCRCP. “When determining if any triable issues of fact -
exist, the eVidence and all reasonable inferences must be viewed in the light most favorable

to the non-moving party.” Fleming, 350 S.C. at 493-94, 567 S.E.2d at 860; see Belton v.

Cincinnati Ins. Co., 360 S.C. 575, 602 S.E.2d 389 (2004); Osborne v. Adams. 346 S.C. 4, 550_

S.E.2d 319 (2001); Koester v. Carolina Rental Ctr. Inc,, 313 S.C. 490, 443 S.E.2d 392 (1994);

and Manning v. Quinn, 294 S.C. 383, 365 S.E.2d 24 (1988).

If there is a “scintilla of evidence” in the record which gives rise to a genuine issue of

material fact, summary judgment should not be granted. Howle v. Woods, 231 S.C. 75, 97

S.E.2d 205 (1957); Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 330, 673 S.E.2d
801, 803 (2009) (“the non-moving party is only required to submit a rﬁere scintilla of
evidence in order to withstand a motion for summary judgment.”). The “s‘cintilla of evidence
rule” means that there must be some evidence arising out of testimony which elucidates the
issues of fact and which enables the jury to form an intelligent conclusion,l but does not

authorize admission of speculative, theoretical and hypothetical views. See In re Crawford,

205 S.C. 72, 30 S.E.2d 841 (S.C. 1944). A trial court may grant a motion for summary
judgment when the “pleadings, depositions, answers to interrogatories, and admissions on

file, together with the affidavits, if any, show that there is no genuine issue as to any material



fact and that the moving party is entitled to a judgment as a matter of law.” Rule 56(c),

SCRCP; See also, Tupper v. Dorchester County, 326 S.C. 318, 487 S.E.2d 187 (1997).

1L THE TRIAL COURT PROPERLY GRANTED SUMMARY ]UDGMENT AS TO PHILLIP
FERDERIGOS’ DEFAMATION CLAIMS AGAINST FOKAS. '

The tort of defamation permits a plaintiff to recover for an injury to his reputation

caused by false statements by another. Banks v. St. Matthew Baptist Church, 406 S.C. 156, .

161, 750 S.E.2d 605, 607 (2013). To prove defamation, a plaintiff must show: (1) a false”
defamatory statement was made; (2) the unprivileged publication was made to a third party;

(3) the publisher was at fault; and (4) either actionability of the statement irrespective of -

special harm or the existence of special harm caused by the publication.” Erickson v. Jones St.

Publishers, LLC, 368 S.C. 444, 464, 629 SE.2d 653, 664 (2006). “A communication is
defamatory if it tends to imp.each the honesty, integrity, virtue or reiautation c Hubbard“
and Felix, The South Carolina Law of Torts, 462 (2nd Ed. 1997).

A statement may be actionable per se, in which case the defendant is presumed to

have acted with common law malice and the plaintiff is presumed to have suffered general

damages. Holtzscheiter v. Thomsan Newspapers, Inc., 332 S.C. 502, 511 n.5, 506 S.E.2d 497,
502, n. 5 (1998). “Or a statemént may be not actioniable per se, in which case nothing is

presumed and the plaintiff must plead and prove both common law malice and spécial

damages.” Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 465, 629 S.E.2d 653, 664 (2006).
Common law malice means the defendant acted with ill will toward the plaintiff or acted
recklessly or wantonly, i.e. with a conscious disregard of the plaintiff’s rights. Padgett v. Sun

News, 278 S.C. 26, 32, 292 S.E.2d 30, 34 (1982). “The determination of whether or not a



E statement is actronable per seis a matter of law for the court to resolve ” Erlckson 368 S. C

" _at466 629'S.E.2d at 665.

. _ basic defamatlon law and the absolute ]ud1c1al pr1v1lege to [thlS case] Phllllp Ferderlgos L o

- (196_2) (“The contention that the statements of counsel are in effect testimony"orieVid:ence :

" A AIthough PhrIIrp Ferderlgos Argues Extensrvely that Fokas Statements Are”

- Defamatory Becauseé: They Are FaIse, He Offers No References In the Record to
Substantlate That Posmon '

Phllllp Ferderlgos sets out to convmce thlS Court that the tr1al court m1sapply[ed]":; g2

:t’Ferderlgos Brzef at pp 15 20.

Brlef at p 15 HlS flrst attempt to do S0 1nvolves ded1cat1ng f1ve (5) pages of h1s Br1ef to the,‘ o

. 1dea that Fokas statements were defamatory because they were false Unfortunately, no_'

It is, ax1omat1c that for a statement made to be defamatory 1t must be false See Plerce -

w Inter-Ocean Cas. Co 148 S. C 8, 145 S E 541 (1928) However 51mply makmg assertlons;:

in a,bri:ef,'no matter how convincing, does‘nOt estabhsh _the'- tr'Lith of the»matter 'a'sse'rted. NP

"A conclusory statement as to the ultlmate issueina caseis not sufficient to create a genulne'

Co 286 S C 34 39, 331 S.E:2d 385 388 (Ct App 1985)(01t1ng Whltnerv Duke Power Co 277

s1mply 1gnores reahty and would substltute for it a flgment of the 1mag1nat10n ”) As Ph1lhp.

fails to estalijSh' any error on the part of the trial-cour't in granting Fokas’ motionfor summary

| ju'dgment. :

10

'.'1ssue of fact for purposes of re51stmg summary ]udgment Germann V. New York Llfe Ins 3 '_::.:

; S.C. 397, 288 S.E. »2d 389_, (198,_2));'& Harner_ v.rB_oIton,“239 S.C. 541, 124 S.E. 2d 54“5 5

Ferderlogos has falled to make even a m1n1mal ev1dent1ary showing of fa151ty, h1s argument. -



B. Even if the “Malice” Standard Was Met in this Case, Fokas’ Statements Are
Protected By the Litigation Privilege.

Phillip Ferderigos next attempts to convince this Court that Fokas' allegedly
defamafory statements should be viewed in isolation, without regard to the obviously
- applicable litigatién privilege. In fact, h.e; .exp‘ends great effort to convinCe this Court that the .
statements made wére made with “maliée’_' without regard to the fact that those statemenfs, :
in the trial court’s eyes, were prote:ct:ed by the litigation privilege.* To summarize, at this
point Phi'llip Fefderigos is a'sking thi_s Court fp reverse the Order gra}nt_ing Fokas’ motion for
summary judgment on the premise that Fokés’ false statements wefe rﬁade with malice én‘d
not protected. by the iitigation privilege.

First, there is no mention of the word “malice” in the trial court’s Order and Phillip_
Ferderigos made no ﬁ'otion requesting that the trial court consider that issue and rule on it.
As such, the issue is not properly before this Court. “It is axiomatic that an issue cannot be

raised for the first time on appeal, but must have been raised to and ruled upon by the trial

judge to be’preserved for appellate review.” Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d

731,733 (1998) (citing Creech v. South Carolina Wildlife and Marine Resources Dep’t, 328 S.C.
24,491 S.E.2d 571 (1997)). In order to preserve an issue for appellate review, “[t]he issue -
must have been (1) raised to and ruled upon by the trial court, (2) raised by the appellant,

* (3) raised in a timely manne-r, and (4) raised to the trial court with sufficient specifiéity._" S.C.

4 Although Fokas seeks not to wallow with Phillip Ferderigos, he would point out that
the multiple self-serving and improper references Phillip Ferderigos has made to matters
existing outside of this appeal, not before this Court and offered completely without proper
context (i.e. contempt citations, etc.) are not worthy of this Court’s attention and, therefore,
should not be afforded judicial notice even if this Court were inclined to do so. Those
references are offered for no reason but to further malign Fokas.
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Dept. of Transp. v. First Carolina Corp. of S.C,, 372 S.C. 295, 301-02, 641 S.E.2d 903, 907

(2007)(citing Broom v. Southeastern Highway Contracting Co., 291 S.C. 93,352 S.E.2d 302 (Ct.

App. 1986). See Dixon v. Besco Eng’g. Inc., 320 S.C. 174, 463 S.E.2d 636 (Ct. App.

1995)(holding that issues on which the trial judge never ruled and which were not raised in

a post-trial motion are not preserved for appeal); United Dominion Realty Trust, Inc. v. Wal-

Mart Stores, Inc., 307 S.C. 102, 413 S.E.2d 866 (Ct. App. 1992)(holding that where the circuit
court sitting on appeal did not address anl ‘issﬁe and appealing party made no motion
pursuant to Rule 59(e) of the South Carolina' Rules of Civil Procedure to have it rule on the
issue, the allegation was not preserved for further review by the Court of Appeals).
“Imposing this préservation requirement on the appellant is meant to enable the
lower court to rule properly after it has considered all relevant facts, law, and arguments.”

I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000). “Without

an initial ruling by the trial court, a reviewing court simply would not be able to evaluate

whether the trial court committed error.” S.C. Dept. of Transp. v. M & T Enter., 379 S.C. 645,

658-59, 667 S.E.2d 7, 15 (Ct. App. 2008)(citing Staubes v. City of Folly Beach, 339 S.C. 406,

412,529 S.E.2d 543, 546 (2000). Accordingly, “it is a litigant’s duty to bring to the court’s
attention any perceived error, and the failure to do so amounts to a waiver of the alleged

error.” S.C. Dept. of Transp., 372 S.C. at 301, 641 S.E.2d at 907 (citing Parks v. Morris Homes

Corp., 245 S.C. 461,471, 141 S.E.2d 129, 134 (1965).

Second, even if this Court finds that the “malice” argument was preserved for appeal,
it has no merit as, again, there is no evidence of malice on the part of Fokas. Again, Phillip
Ferderigos offers a plethora of reasons why he considers Fokas’ statements to be “malicious”

without offering any evidence of their maliciousness. That lacking is fatal to his argument.

12



"Actual malice or mahce in fact is not presumed and must be proved.” Iones‘v. Garner, 250
S.C. 479, 488 158 S.E.2d 909, 913 914 (1968).

The ~lone example offered by Phillip Fer‘der‘ig;os of a Fokas’ statement that-
: demonstrates malice is the following:
I can’t wait to spread the word that the suites multimillion dollar prOJect
couldn’t get done cause Phillip can’t eat for free. I'm sure everyone will find it
hilarious. I am probably doing you a favor. Smaller Waistline. I bet your kids

will be teal proud of you in the future too. Your dad was right for calhng you
" ‘palabo [means stupld" in: Greek] Philipa. ‘ :

N Phillip f;e'rderigos' Brief at p. 20. That sta‘tement, even read in the.context Phillip FerderigOS ‘
advocates 51mply does not prove malice. Ph1111p Ferderigos may not hke the statement but
- his distaste for 1t does not make it a statement made w1th mahce '
C The Trial Court Properly Held That-fhe Litigation Privilege Was Aﬁplicdble. ,
‘Even if this Court were to determlne that any statements .about Phllllp Ferderlgos
made by Fokas were. false (no ev1dence in the Record) and offered .by Fokas w1th mahce'
(again - no -eVidence in the Record), all of the statements complained of either related
directly to th_e di'spntes between the Ferderigos brothers and Plaintiff'which:matured intoi -
the Contract éase or were made during the:'cou:rise of litigation: Asfsdch, the staterents are
' covered by the litigation privilege and are absolutely privileged.
Any statement made as part of a judicial proceeding, in or out of court, is absolntely.‘

privileg_ed under South Carolina law. Crowell v. Herring, 301 S.C. 424, 392 S.E.2d 464 (Ct.

App. 1990). In Crowell, a Veterans of Foreign Affairs court martial was determined to be a

judicial proceeding and statements made during the course of the proceeding were

absolutely privileged. “The trial court held the VFW court-martial was a judicial proceeding.
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- Crowell does not appeal this finding, nor:does he argue the defendants’ statements were

irrelevant to the issues he was e\fentually brought to trial on.” Id. atj_430, 392 S.E.2d at-467.

“[T]he investigation of Crowell’s alleged rr'ii_sdeeds can be‘likened to a prosecufpr gathering

- evidence, interviewing witnesses and p‘repar_iﬁg a case. Accordingly, we hold the statements

made by Allén and Wilder during the course of their investigation of Growell as trustees-and

) as'members of the jjnvestigatory committee, were absolutely privileged, _indsfmuch as the

" statements bore relation to the contemplated proceeding.” [emphasis added.] - Id. at 431,

' (holding that an attorney writing to a defendant threatening litigation could niot be sued for -

392 S.E.2s at 467. See also Sriberg v. Raymond, 370 Mass. 105, 345 N.E2d 882 (1976)

defamation given that the statements made. were to the very defendant and addressed the

s very EIaims which wé're, raised in the _e{zehtu_al liti_gation_) ; and Mathis v. Kennedy, 243 Minn, -

219,225, 67 N.W.2d 413,418 (1954) (concluding that statements ih-éde in a court df:fejcqrd

" having jurisdiction of a guardianship proceeding were absolutely privileged solongas “ithas

' reference to or relation to or connection with the case before the court”).

Phillip :Ferderigos argues that Fokas’ publication of statements made to his bfrb,ther,

Jacob Ferderigos, satisfies the element of the cause of action for defamation of publication'toi :

~ athird party. The statements to Jacob Ferderigos were all in the form of text messages sent

to Jacob and the Defamation Defendants as part of a discussion and a disagreement over the

: dev_elopment project to vadd floors to the building at 229 Kin_g Street. These di_scussions and L

disagreement resulted in the filing of the Contract Case. The statements concerning *‘eating

for free,” that Defamation Defendants were displaying bad business judgment by not going

‘forward with the project to add floors to 229 King Street, even if defamatory, were made

during the same disagreement that matured into the Contract Case and are directly within

14



- thefscope of the issues Surrounding Fokas’allegation:s, of_breach -olf contract and breach ofthe :
duty of care.

: South Carolina’s'adhere_nce to 'the absolute li’tigation privilege !*db‘éév nt)t depend on
therigid r:eczluirement of a strictly ]ud1c1al proceedlng, its llmltS are fixed rather by L

conSIderations of public policy ” Pond PIace Partners Inc V. Poole 351 S.C. 1 30 567 S E. 2d

- 881,896 (Ct. App. 2.002:) (quoting Corbin v. Washington Fire' & Marine Ins. c;o.;; 278 F. Supp.. -

39_3, 396 (D.S.C. 19,68)). The -absolute ju_dicial privilege prOmot‘es“.a,policy of affording
: freedom of access to the courts and full development of the facts See Vitauts M. Gubls |
:‘ . Cumulative Supplement Libel and Slander 23 ALR 4th Art 4(a) (1983) 50 Tex Jur 3d leel o
and Slander § 67 (2018) Again those statements “whlch have some relation []to 'certain
351S.C. at 23 567 S.E, 2d at 894.
| ' Phillip F erder1gos asserts th.at because the alleged defamatory comments were made
A‘prio,r to anv formal litigation, and further that Fokas has defamed with a supp'o_sed “reckless'
2 | _abandoin " the absolute litigationprivilege- sho'uld not be extended in the present-ﬂcase
- because that would subvert public pohcy, g1v1ng a blank check to defarnie your legal
. opponents.” 'thIIzp Ferderlgos Brief at 24: n. 14. Philhp Ferderlgos attempts to paint Fokas
statements as off-handed and unwieldy falsehoods; however, appellant has yet again fa1led
to acknowledge that the allegedldefamator'y statements, which have not been, shown 'tov be o
false, bare direct relation to:the contemplat_ed judicial proceeding: the Contract flase.
Therefore contrary to appellant s- assertion, public policy is served well by extending thej
absolute judicial pr1v1lege in this case because the statements of Fokas share a tight nexus

with the ultimate breach of contract litigation and are not unrelated slanders.

15



-South Carolina also recognizes the doctrine of qualified privilege that protects from -

actions for d,e_famation:

A communication made in good faith on any subject matter in which the -
person communicating has an interest, or in reference to which he has a duty,
~ is privileged if made to a person having a corresponding interest or-duty, even
though it contains matter which, without his privilege, would be actionable,
and although the duty is not a legal one, but only a moral or social duty of
‘imperfect obligation. . . . The privilege arises from the necessity of full and
unrestricted communication concerning a matter in which the parties havean. - -
‘interést or duty, and is hot restricted within any narrow.limits. '

Conwell_v_. Spur 0il Co. of Westerh South Carolina, 240 S.C. 170, 178-79, 125 S.E.2d 270, 274-

275 (1962). .

_ .thizl"lii): VFerder_ig.os fufthéf takesrthévposi'tion that thé lifiéafion privilege :ddes:‘ not
apply because somé of Fokas’ Statéméﬁts were made to th-ir‘d partiés not assoc}:a-ted with the
: C(A)nt:r_actv Cése or the dispufe at the center of it. As the trial court pointed out, there is no
evidence in the Record that Fokas made any defamatory statements to any third f)arties
about Phillip Ferderigoé. Despite:extensi.vé discovery, Phillip Ferderigos canﬁo’t-iden-tify any
person other tﬁan their brother and co-defendant in the vContILact Case, Jacob Férdéri;gog; to
whom émy of the alleéea defamatdry str;tements-were rﬁade or pu.b.li'shed. In his reSp‘ohses
to interrogatories‘, Ph_iilip Ferderigos acknowledged th»ey‘ had no specific’ information as to-
What third'péfties su(;h _stafements were _méde by Fokés other tharf to their brother, but that
’ théy thought he migﬁt have made theﬁ to Fokgs’ rhothér, Irene Fqkas, his father, Spiros'
- Fokas, to hlS sister,'Rania Nikatos, Kevin Carroll, and Justin Hansen. See Exh. C to Motions as
to both Defendants. Phillip- Fgrderigos made similar statements in their deposition

' testimony. See Exh. D to Motions as to both Defendants.
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: Coﬁsistent with Phillip Ferderig(_)sf Ilack of any eAviLdence c‘Jf.pl.xblicatior:x, Irene F.okas:
was deposed iﬁ this case and'denied any of the alleged ‘statemerélts were made to Eh-e‘r by
Fokas. See Exh. E fo M.o’tions as.to both Defendants. Fokaé has denied in hisS (iéposition and‘) i
- ‘affidavit testimbny_ making any- slﬁch statements to .third‘parti-es.‘ S_eg Exhs. B & F to Mo%ions
| -as.-to bofh- Defehdanis; ]ustin_ Hansen haé denie_d by affida&it ever-béing to-ld-ah}}thi:ng abou'ﬁ

the fire aft 229 King-S:’c’.‘ or the Defendaﬁfs' accusations ’abpht the cagse'of_thbe' fire by Fokas. : -
See Exh. G'tb: Fokas’ Merﬁorandﬁm. The publication of the alleged .S‘tatemen,tsi ithatijhiH_ip
| Ferderigos -claims to'}'la»live occurred is :rvl-c')-t-supported 5};‘e\}en a ~scintilia Of'bropf. In th-é -

absence of éﬁy evidence of publieation toa third party which is ﬁot subject to the iitig;tion .‘
pri\)ilege{ Phi‘llip Ferderigos' ciai.mﬁ fail és a‘mafter of law and were biroperlir dis:"}.)‘d.s-ed :o»f by-
the.trial court. N

As ]a&ob Ferderigos s‘haréd the interes'ltsv of Fokas, albeit wifh a dif_ferént:p-‘os;ition
being taken by h:im; F:'oik'as’ statements to him about ma{tters related té the plioject to vbuil'd
additiioﬁél.floors at _229'King‘Street fall, if not under the »prbtetﬂztion of the ab_’So_l_ﬁte iitigéti,on ‘
privilege, 'fhén under tﬁe p.r‘ot:e.c'ti'on of qualified privilege. Consequently, Foka_ls? :étatements
to ]aéob Ferderigos-are not actionable. No other statements made by Fokas, whether gljeat'ed
by distorted interpretations of ’iinnocuous texts or e-mails or fonj'ﬁfed via the dep:os'ition
testirﬁdny of a confused non-party subject. to repeti;cive harassment through aﬁ‘ihtei‘_pr_eter,l
fall outside of the litigation priviiege. As such, the trial cburtproperly granted Fokaé’ motion

for summary judgment.
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D. There Simply Were No Defamatory Remarks Made by Fokas that Could Be
Considered Actionable Per Se.

A statement may be actionable per se, in which case the defendant is presumed to

have aéted with common law malice and the plaintiff is presumed to have suffered general
~damages. Under common law, slander is actionable per se only when it charges the plaintiff
with one of five types of acts or characteristics: (1) commission of a crime or moral turpitude;
(2) contraction of a loathsome disease; (3) adultery; (4) unchastity; (5) unfitness in one’s-

business or profession. Holtzscheiter v. Thomsan Newspapers, Inc., 332 S.C. 502,511 n.5, 506

S.E.2d 497, 502, n. 5 (1998). “Or a statement may be not actionable per se, in which case
nothing is presumed and the plaintiff must plead and prove both common law malice and

special damages.” Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 465, 629 S.E.2d 653, 664

(2006). Common law malice means the defendant acted with ill will toward the plaintiff or
acted recklessly or wantonly, i.e. with a conscious disregard of the plaintiff’s rights. Padgett

v. Sun News, 278 S.C. 26, 32, 292 S.E.2d 30, 34 (1982). “The determination of whether or not

a statement is actionable per se is a matter of law for the court to resolve.” Erickson, 368 S.C.

at 466, 629 S.E. 2d at 665.
While Phillip Ferderigos cites numerous privileged communications that he believes
establish per se defamation by Fokas, the following texts are the basis for most of Phillip

Ferderigos’ assertions of per se defamation by Fokas:

Your brothers [Phillip and Spiros] have no business sense and I'm sure we will
be butting heads with Greek properties in the future. Very sad!!!”

Phillip Ferderigos’ Appellant’s Brief at 26.
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T actually now think that you didn’t go along with bulding the new suites so
~ that your brothers would not be able to have more income S0 that you can keep _
them below you.

g Phillip Ferderigos’ Appellant’s Brief at 27. Obviously, nothing in thoSe texts is defamato:ry if

" true. Second, nothing in those texts is defamatory as stated.’ Lastly, nothing in those texts is. =

. _ defamatory at all simply because Phillip Ferderigos doesn’t like them. A statement IS not -

A necessarily defamatory 31mply because it i is unfavorable Murvhv V. News &Courler 141 S.C. -

| 51, 51 139 S E. 189 190 (1927) ("To hold l1belous per se the mere statement that one has

- failed, or even ithat he was unable, to furnish.-bon_d e woul‘d be carrying the law ofh_bel

. beyond any precedent that has been called to our attention.”); Costas v. Florence Printing Co., :

237-S.C.:65'5:6‘63 118 S.E.2d 696,700 (1961) ("We point,outthatthere is no allegationthat S

| the respondent lost any customers or had any diminution in trade There isno allegation of
; spec1al damages for losses sustalned by reason of the publlcatlon of the alleged libelous, |

statement; In short, the complaint does nOt allege special damageS;”)- Dautermanv V. State .

Record Co. 249 S.C. 512 519, 154 S.E:2d 919 922 (1967) (”The language complalned of by

- the: plaintiff was naturally dlspleasmg ‘to him and was unquestionably of an unfavorable o
nature.._HOWever, it by no means follows that a publlcation whlchgis unfavorable is 'also.
| libelous.").

The simple truthis that Phillip Ferderigos’s argument that he has been perse defamed v
by Fol<as is based on his perception of several otherwise innocuous 'textscoupled with
i cherry-pickled,: mostly out of context court and deposition statements. The trial court o
properly saw those attempts for the charade they are and granted summary jud_gment in

" Fokas’ favor.
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E. Phillip Ferderigos’ Argument that Fokas’ Statements Were Actionable Per
Quod, If It Is Properly Before This Court, Has No Merit.

Phillip Ferderigos’ final argument, one that Fokas can only hope was offered in jest, is
that Fokas had no legitimate business related reason to make any allegedly defmatory
statementsv ébout Phillip Ferderigq‘s. Those statements, per Philtlip, Ferderigos, qualify as per
quod ciefatﬁation. Nothing could be further from the truth. |

The Defamation Defendants and Jacob Ferderigos unquéstionably agreed to tﬁe‘ h
expansi‘on of the b_liilding at 229 King Street and spent 4subst§1"hti'al s:ums to pay for detailed ».
engi_neering,.désign and permitting work. These costs,‘whié‘h totaled-almost $90,000, wefé : _
| shared‘bly the parties in proportion to their ownership in the b‘uil'ding and the Old Towne
Suites, LLC. Sadly, as shown by the uncontradicted evidence in the record of the Contract
Case, Defamation Defendants thereafter attempted to pull out of tﬁé project and eventually
.claimed there never was any agreement to complete the project, despite the group -
o ekpending $90,000 in preparation for it5 Despite all of that, Phillip Ferderigos (like his

brother Spiros) is now taking the position that Fokas was to blame for the project’s demise

‘_and that he made defamatory statements in retaliation for the Defemataion Defendants’
‘refusal to go through with the project. Considering the unrefuted evidence in the record and
: Phillip Ferderigos” admitted defamation of Fokas, that position is utterly amazing.

“South Carolina courts use l.ibel per quod to refer to situations where the defama.tory
meaning is not apparent without reference to extrinsic evidence.” Hubbard and Felix, The
South Carolina Law of Torts, at p. 491 (34 Ed. 2004). Without regard to whether or not any

statements made by Fokas fall into that category, Phillip Ferderigos never made any such

5 That assertion, in and of itself, is indicative of the untenable positions the Defamation
Defendants have taken throughout this litigation. '
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argument to the trial court. The trial court’s Order is devoid of any reference to defamation
per goud and Phillip Ferderigos never raised the issue in any subsequent motions to the trial
court. As such, this argument is not properly before this Court. “Itis axiomatic that an issue

cannot be raised for the first time on appeal, but must have been raised to and ruled upon by

the trial judge to be préserved for appellate review.” Wilder Corp. v. Wilke, 330 S.C.71, 76,

497 S.E.2d 731, 733 (1998) (citing Creech v. South Carolina ‘W_ildlife and Marine Resources
Dep't; 328 S-.C_. 24,491 S.E.2d 571 (1997)). Inorder to preServe an issue for appellate review,.
“ “[t]he issue must have been (1) raised to and ruled upon by the trial court, (2) raised by the

appellant, (3) raised in a timely manner, and (4) raised to the trial court with sufficieﬁt

specificity.” S.C. Dept. of Transp. v. First Carolina Corp. of $.C., 372 S.C. 295, 301-02, 641S.E.2d

903,‘907 (2007)(citing Broom v. Southeastern Highway Contracting Co., 291 S.C. 93, 352

S.E.2d 302 (Ct. App. 1986). See Dixon v. Besco Eng’g, Inc., 320 S.C. 174, 463 S.E.2d 636 (Ct.
App. 1995)(holding that issues on which the trial judge never ruled and which were not

raised in a post-trial motion are not preserved for appeal); United Dominion Realty Trust, Inc.

v. Wal-Mart Stores, Inc., 307 S.C. 102, 413 S.E.2d 866 (Ct. App. 1992)(holding that where the

circuit court sitting on appeal did not address an issue and appealing party made no motion
pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure to have it rule on the
issue, the allegation was ﬁot f)reserved for further review by the Cburt of Appéals). ‘

| " Even if this Court finds that the per quod argument was preserved for appeal, it has
no ‘merit and is clearly offered as a last-ditch effort to convince this Court that Fokas made
statements that were defamatory and not protected by privilege. F(;kas’ position s bolstered.

by the fact that none of the statements cited in Phillip Ferderigos’ Brief requires any
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“extrinsic evidence” to make clear their alleged defamatory meaning, even when taken in the
context that Phillip Ferderigos suggests:
e The Defamation Defendants did not agree to go forward with the plan
to add additipnal rental suites at 229 King Street because Phillip
Ferder_igo_s and/of Spiros Ferderigos could not eat for free af th»e Old-
Towrié Restaura’mt;
o Eithf!f Phillip or Spiros Ferderigps do not have goo‘d buS:i_riéss é'ense;
. Either Phillip or Spiros Ferderigos_b are bad business peo'ple; arid
 Either Phillip or Spiros Ferderigos were accusing Fokas of setting fire

to 229 King Street.

None of those stateménts requires extrinsic evidence for even the most si_mplistic mind to
understand._:Ph'ilIip Ferderigos’ perception of those statements aside, the statements simply
either (1) are not defématory or (2) are protected by the litigation privilege. Phillip

Ferderigos failed to raise this argument to the trial court aﬁd, even if he had, would not have
been vable.' to prodﬁce any -evidence to back it up. As such, the trial court made no error in

granting Fokas’ motion for summary judgment.

CONCLUSION
The vtrial court properly concluded that any statements made by Fokas about the
Defamation Defendants were either not defamatory or protected by pfivilege. The privilege
extends to alleged defamation per se and/or per quod (an argument not properly preserved
for appellate review). As such, Fokas respectfully requests that this Court affirm the Order

of the trial court granting him summary judgment in this matter. -
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