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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Darnell Khan, SCDC #330148, ) Case No. 2015-CP-40-6211
' )
Applicant, )
) C
v. ) ORDER OF DISMISSAL 3
State of South Carolina, ) =3
) ®
Respondent. ) -
> 5

This matter comes before the Court by way of an apphcatlon for post-conviction régief
filed on October 14, 2015 by Darnell Khan (Applicant), and amended on July 105017 by his
counsel Jonathan D. Waller, Esquire. The State (Respondent) made its return on April 25, 2016
requesting an evidentiary hearing. An evidentiary hearing into the matter was convened on July
21, 2017, at the Richland County Courthouse. Applicant was present at the hearing and
represented by counsel Waller. Jessica E. Kinard, Esquire, of the South Carolina Attorney
General’s Office, represented Respondent.

Applicant, his plea counsel Mark A. Sawyer, Jr., and sentencing counsel William A
Hodge testified at the evidentiary hearing. The Court had before it a copy of the plea transcript
the sentencing transcript, the records of the Richland County Clerk of Court regarding the
subject conviction, Applicant’s records from the South Carolina Department of Corrections, and
the pleadings in this action. After reviewing the record and evidénce presented at the evidentiary
hearing, this Court finds Applicant has failed to meet his requisite burden of proof as to any

constitutional deprivation and denies this application with prejudice.

L. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
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to orders of commitment of the Richland County Clerk of Court. During its June 2011 term, the
Richland County Grand Jury indicted Applicant for attempted armed robbery (2011-GS-40-
03251), first-degree burglary (2011-GS-40-03252), and murder (2011-GS-40-03253). These
charges stemmed from an incident on January 27, 2009, when Applicant and two co-defendants
went to a residence in Richland County armed with firearms with the intention of robbing the
residents. During the incident, an occupant of the home, James Willie Smith, was struck with a
single gunshot wound to the upper torso and died as a result of the wound. Witnesses eventually
implicated Applicant and his co-defendants, who all gave statements implicating themselves.

Assistant Public Defender Mark A. Sawyer, Jr., of the Richland County Public
Defender’s Office was appointed to represent Applicant. Deputy Solicitor Dan Goldberg of the
Fifth Circuit Solicitor’s Office prosecuted the case. On May 22, 2014, Applicant appeared in the
Richland County Court of General Sessions before the Honorable Brooks P. Goldsmith, circuit
court judge, and pled guilty as indicted to attempted armed robbery and first-degree burglary and
the lesser-included offense of voluntary manslaughter. By agreement of the parties, sentencing
was deferred to allow additional time for victim input and mitigation.

On February 10, 2015, all parties reconvened for a sentencing hearing before the
Honorable Alison R. Lee, circuit court judge. Applicant was represented by William A. Hodge,
Esquire, who was appointed to represent Applicant shortly after plea counsel Sawyer left the
public defender’s office. Pursuant to plea negotiations between Applicant and the State for an
aggregate sentence between twenty to thirty years imprisonment, Judge Lee sentenced Applicant
to twenty years imprisonment for attempted armed robbery, twenty years imprisonment for first-
degree burglary, and twenty-five years imprisonment for voluntary manslaughter, with all

sentences to be served concurrently. Applicant did not appeal his guilty plea or sentences.
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II. ALLEGATIONS RAISED

In his pro se application for post-conviction relief, Applicant alleged he is being held in
custody unlawfully based on allegations that his plea was involuntary, his motion to relieve
counsel was denied, and counsel was ineffective.

The amendment filed by Applicant’s counsel alleged “Counsel was ineffective for failing
to object to the Deputy Solicitor breaching the terms of the plea agreement” and seeks “the
alternative relief of re-sentencing, with the instruction that the terms of the plea agreement be
enforced.” Applicant proceeded forward solely on this amended ground at the evidentiary
hearing.

II1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the record in its entirety and has heard the testimony and
arguments presented at the evidentiary hearing. The Court has further had the opportunity to
observe the witnesses who testified at the hearing, and to closely pass upon their credibility. The
Court has weighed the testimony accordingly. Set forth below are the relevant findings of fact
and conclusions of law as required by S.C. Code Ann. § 17-27-80.

Ineffective Assistance of Counsel

The Sixth Amendment to the United States Constitution guarantees a defendant the right

to effective assistance of counsel. U.S. Const. amend. VI; Strickland v. Washington, 466 U.S.

668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008).

In a post-conviction relief action, an applicant bears the burden of proving the allegations
in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
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that [it] cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668. Butler,
286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that

counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether an
attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Id. (citing Strickland, 466 U.S. at 690). The applicant must overcome this
presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel’s
deficient performance must have prejudiced the applicant such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, the applicant must show that there is a reasonable probability that, but for counsel’s
alleged errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v.
Lockhart, 474 U.S. 52 (1985).

“A fair assessment of attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s
challenged conduct, and to evaluate the conduct from counsel’s perspective at the time. Because

of the difficulties inherent in making the evaluation, a court must indulge a strong presumption
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that counsel’s conduct falls within the wide range of reasonable professional assistance; that is,
the defendant must overcome the presumption that, under the circumstances, the challenged
action ‘might be considered sound trial strategy.’” Strickland, 466 U.S. at 389. “It is all too easy
to conclude that a particular act or omission of counsel was unreasonable in the harsh light of
hindsight.” Bell v. Cone, 535 U.S. 685, 702 (2002) (citing Strickland).

Applicant has alleged the State breac;,hed its plea agreement when the Deputy Solicitor
recommended the court sentence Applicant to thirty years, which he asserts was in violation of
the negotiations for a recommendation of twenty to thirty years imprisonment, and that his
counsel was ineffective for failing to object when the Deputy Solicitor made this
recommendation for a thirty year sentence. (“And [the victim’s father] supports this plea
negotiation, and he asked that I relay to the Court — and I agree with him as well — that you
sentence Mr. Khan to the maximum sentence under the negotiations of 30 years.”).

During the plea proceeding, Applicant informed thq court he understood the plea
agreement was for a sentence between twenty to thirty years imprisonment. Similarly during the
sentencing proceeding, Applicant informed the court the plea negotiations were for a sentence
between twenty to thirty years imprisonment. Applicant was sentenced to an aggregate twenty-
five years imprisonment—within the negotiated range that Applicant stated numerous times he
had agreed to when deciding to enter his guilty plea.

At the evidentiary hearing, Applicant testified he understood the plea agreement with the
State was for a sentence within the range of twenty to thirty years imprisonment. He testified this
was the negotiation at both his plea proceeding and sentencing proceeding. He testified the
Deputy Solicitor departed from this negotiation when he asked the sentencing court to sentence

Applicant to the maximum sentence of thirty years. Applicant testified he was sentenced within
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the negotiated range which he agreed to in exchange for his guilty plea. However, he testified,
“what I am disputing is the simple fact that one co-defendant went home, one got 17, and then I
get 25 when he recommended the max.” Applicant further clarified that he was not raising any
allegations against his sentencing counsel, William A. Hodge, and that his allegations pertained
to plea counsel Mark A. Sawyer, Jr.

Sentencing counsel William A. Hodge testified he was appointed to represent Applicant
after Applicant had already entered into a negotiation with the State for a sentence within the
range of twenty to thirty years imprisonment. He testified he attempted to re-negotiate the plea
for a lesser sentence, but the State would not agree to a reduced sentence range or to allow
Applicant to withdraw hlS plea. He testified he and Applicant were both well aware that the
negotiated sentence range was between twenty to thirty years when Applicant appeared for his
sentencing hearing. He testified he was aware the State intended to ask for the court to impose
the maximum sentence of thirty years and that he would ask for the minimum of twenty years,
with both being at the outer ranges of the negotiated sentencing range. He testified he did not
object when the Deputy Solicitor requested a sentence of thirty years because he believed it was
within the terms of the plea agreement for the State to ask for a thirty year sentence.

Plea counsel Mark A. Sawyer, Jr., testified he negotiated the plea agreement with the
State on behalf of Applicant and was able to secure a plea to the lesser-included offense of
voluntary manslaughter from murder and for a sentencing range of twenty to thirty years. He
testified Applicant never wanted to proceed to trial and was alwayg interested in securing the
most favorable plea negotiation possible. He testified he understood the plea agreement would

allow the State to ask for the maximum sentence of thirty years imprisonment and he would
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allow Applicant to request a sentence of twenty years imprisonment, which he conveyed to
Applicant.

After a review of the entire record, including the testimony presented at the evidentiary
hearing and the transcripts from Applicant’s plea and sentencing hearings, this Court finds
Applicant has failed to meet his requisite burden of proof and that counsel’s performance was in
accordance with reasonable professional standards as required under the United States and South
Carolina Constitutions. As an initial matter, this Court disagrees with Applicant’s assertion that
the State breached its plea agreement and finds the Deputy Solicitor’s comment to the sentencing
court requesting a sentence at the top of the negotiated range did not- breach or otherwise violate
the plea agreement entered into by Applicant and the State. Moreover, this Court finds counsel’s
performance was not constitutionally ineffective, as sentencing counsel likewise requested a
sentence at the bottom of the negotiated range. Applicant was sentenced to twenty-five years in
accordance with the negotiations he entered into with the State, and therefore, received the
benefit of his bargain—a sentence within the range of twenty to thirty years imprisonment.
Additionally, this Court notes Applicant did not testify he would not have pled guilty but for
counsel’s alleged failure to object to the State’s request for a thirty year sentence. Rather,
Applicant testified at the hearing that he was merely upset that his two cooperating co-defendants
received more lenient sentences—both which were outside the negotiated range to which
Applicant agreed before he entered his guilty plea. This Court finds Applicant has failed to
establish any constitutional deprivations entitling him to relief and finds this application must be
denied and dismissed with prejudice.

IV. CONCLUSION
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Based on the foregoing, this Court finds Applicant has not established any constitutional

i violations or deprivations that would require this Coﬁrt to grant his application. Therefore, this
! application for post-conviction relief must be denied and dismissed with prejudice.

This Court notes Applicant must file and serve a notice of appeal within thirty days from

PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate

review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395

(1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial of
post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant is
directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed

with prejudice; and
2. Applicant must be remanded to the custody of the Department of

Corrections to complete service of his sentence.

ANDITIS SO ORDERED this <5 dayof \fonﬁé ‘ , 2018.

Ry
G. THOMAS COOPER, JH.
Presiding Judge

Fifth Judicial Circuit

-

)
QJ’“"‘DEK(»— , South Carolina
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