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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred by denying Appellant’s motion to compel the State to reveal
the identity of the confidential informant where the informant allegedly made a controlled drug
buy at the residence only three days before a search warrant was signed by a magistrate, police
obtained the search warrant because of the informant’s statement that two people — one of whom
was allegedly Appellant — were selling drugs inside the house, and the informant had worked

with police “multiple times” on prior cases?



STATEMENT OF THE CASE

On September 14, 2015, the Charleston County Grand Jury indicted Appellant for
trafficking in more than four grams of heroin and possession with intent to distribute heroin
within proximity of a school. R. 264 - 268. Appellant’s case proceeded to a jury trial before the
Honorable Kristi L. Harrington. R. 18. Jason T. King and Tamara M. Van Pala represented
Appellant. John Whitney Sowards and Stephanie B. Linder represented the State. R. 18.

Appellant was found guilty as charged. R. 249, 1. 11 — 25. Judge Harrington sentence
Appellant to twenty-five years’ imprisonment for the trafficking charge and ten years’
imprisonment for the proximity charge, to run concurrently. R. 261, 1. 2 — 23.

Appellant appealed his conviction and sentence. This appeal follows.



STATEMENT OF FACTS

On or about January 31, 2012, a confidential informant working for the City of
Charleston Police Department made a controlled drug buy at 16 Grove Street in Charleston
County. R. 188, 1l. 2 —16. Fitted with audio surveillance equipment, the confidential informant
purchased heroin from Maurice Gentile, Appellant’s brother, who was inside the residence. R.
30, 1. 5 — 24. After the drug buy, the informant told police that heroin and crack cocaine was
being sold from the home. R.36,1. 16 —R. 37, 1. 22.

On February 3, 2012, the police obtained a search ’warrant based on the confidential
informant’s statement to police describing the alleged drug activity in the Grove Street home. R.
32, I. 1 — 24. The police asserted, however, that there were other reports of drugs being sold
from the residence. R. 34, 1l. 10 - 24.

On February 9, 2012, officers executed the search warrant at 16 Grove Street. R. 75,11. 1
— 13. Upon entering the home, officers detained and handcuffed Appellant, who was sitting on
the couch in the living room. R. 79, ll. 17 — 24. Officers also detained and handcuffed
Appellant’s uncle, John Dévis, who owned the home and was inside the back bedroom. R. 80, 1L
15-23.

According to officers, Appellant asked them to grab a pair of his pants and a shirt to put
on from the bedroom upstairs where he slept. R. 84, 1. 8 — R. 85, . 4. Appellant told officers
that he came to the residence every day to take of Davis, who was handicapped. R. 92, 1. 20 — R.
93,1. 1. Appellant allegedly told officers that the set of keys inside the lock of the bedroom door
belonged to him. He also stated that he had over one thousand dollars located inside the

bedroom. R. 84,1. 8 —R. 85, 1. 4.



While searching the bedroom where Appellant indicated he slept, officers located 13.84
grams of heroin, gléssine baggies, rubber bands, a digital scale, and a bank card inside a dresser
drawer. R. 100, 11. 4 —25.

Motion to Compel Disclosure of the Confidential Informant’s Identity

On September 18, 2015, three months before Appellant’s jury trial, defense counsel made
a motion to compel the State to reveal the identity of confidential informant used to make the
controlled drug buy which led to the search warrant for 16 Grove Street. R.4,1.5-R.R. 6, 1. 6.
Counsel explained that the search warrant was signed by the magistrate within seventy-two hours
of the controlled drug buy. R.4,1.5-R.6,1. 6.

Counsel contended that the State’s entire case was based on the informant who provided
information relevant to Appellant’s defense. R. 4,1. 5 —R. 6, 1. 6. Speciﬁcally; the informant
told officers that he purchased drugs from Maurice Gentile, Appellant’s brother. The informant
also said that two people, named “Scope” and “Juice,” were selling drugs in the residence. R.
36,1.22 - R. 37, 1. 1. Counsel argued that Appellant should be able to interview, investigate,
and cross-examine the confidential informant since the informant is a material witness in
Appellant’s case. R.4,1. 5—-R. 6,1. 6.

The State informed the court that the confidential informant would not be testifying at
trial. R.7,1l. 16 — 18. The State contended that the informant did not have to be revealed since
Appellant was charged with trafficking heroin, not distribution. Further, law enforcement had a
“genuine concern” about the informant’s safety. R. 7,11. 10 —12.

The court denied counsel’s motion. The confidential informant was not called as a

witness at trial. R. 58,1. 8 - R. 59, 1. 18.



ARGUMENT

The trial court erred by denving Appellant’s motion to compel the State to reveal the

identity of the confidential informant where the informant allegedly made a controlled drug buy

at the residence only three days before a search warrant was signed by a magistrate. police

obtained the search warrant because of the informant’s statement that two people — one of whom

was allegedly Appellant — were selling drugs inside the house. and the informant had worked

with police “multiple times™ on prior cases.

Appellant was entitled to know the identity of the confidential informant in his case.
Police obtained the search warrant for 16 Grove Street, where Appellant was arrested, based on
information given by the informant who had allegedly purchased drugs there only three days
before. The informant told police how many people were allegedly selling drugs from the home
and their nicknames. The informant was a de facto participant and, therefore, a material witness
in Appellant’s case.

While the State “is generally privileged from revealing the name of a confidential
informant, disclosure may be required when the informant’s identity is relevant and helpful to
the defense or is essential for a fair determination of the State’s case against the accused.” State
v. Humphries, 354 S.C. 87, 90, 579 S.E.2d 613, 614 — 15 (2003). “In determining whether
disclosure of an informant’s identity is essential to the defense, the trial court must consider
whether the informant is a mere ‘tipster’ who has only periphefal knowledge of the crime or . . .

a material witness on the issue of guilt or innocence.” State v. Bultron, 318 S.C. 323, 457 S.E.2d

616 (Ct. App. 1995) citing State v. Diamond, 280 S.C. 296, 312 S.E.2d 550 (1984) (finding the

trial judge erred in refusing to require the State to disclose the identity of the informant who was

clearly a participant in the underlying drug transaction, and not a mere “tipster.”). See State v.



Burney, 294 S.C. 61, 362 S.E.2d 635 (1987) (finding the State was not required to disclose the
identity of the confidential informant in the trafficking in cocaine case where the informant was a
“tipster” whose identity was not important to the issue of guilt or innocence).

Here, Appellant was entitled to know the identity of the State’s confidential iriformant.
The controlled drug buy was completed at 16 Grove Street on January 31, 2016. Police obtained
the search warrant for the residence on February 3, 2016 and executed the search on February 9,
2012, six days later. Only nine days passed between the time of the controlled buy and the
search. Further, officers stated that the search warrant was signed because of the information
provided by the confidential informant. Specifically, that two people were selling drugs in the
home. The informant went so far as to give officers the nicknames of the individuals he claimed
to see selling drugs. See R. 36,1.22 —R. 37, 1. 1.

In addition to providing police with probable cause to search the Grove Street house, the
confidential informant had also worked with police “multiple times™ on other cases. R. 37, 1l. 11
—24. In fact, at trial the informant was deemed “reliable.” R. 37, 1l. 11 —24. The informant was
cleariy more than a “mere tipster” and had more than “periphery” knowledge of what occurred

inside the house. Bultron, 318 S.C. at 330, 457 S.E.2d at 620. The informant was a de facto

“participant.” Diamond, 280 S.C. at 298, 312 S.E.2d at 551.
Because of the minimal amount of time between the controlled drug buy and the signing
of the search warrant, and the detailed information the informant provided to police, the

informant was clearly a “material witness” in Appellant’s case.



CONCLUSION

For the reasons argued above, Appellant Omar Gentile respectfully requests this Court to

reverse his convictions and sentence and remand to the lower court for a new trial.

Kathrine H. Hudgins
Appellate Defender

ATTORNEY FOR APPELLANT

This 8" day of March, 2017.
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