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STATEMENT OF ISSUE ON APPEAL
- Whether thé Workers” C‘omp'ensation Commission abused its discretion in o
~ refusing to leave the trial record “open” for two evidentiary depositions and

in entering a final award when there was no sensible reason to cancel the

depositions and when the circumstances indicate the disallowed testimony

would likely have been material to the' outcome. '

STATEMENT OF; THE CASE

This case is about the Workérs’ Compensation Corﬁmission’s disc;etionary power
to leave therrecordv “open” after a he}aring to allow the submission bf all relevant evidence.
The main aﬁthorities_ihvolved are two régulations—S.C. Code Ann. Regs. 67-612 and -
61 3(2012)—@5 well as caseé inté:rﬁreﬁng these regulatioris.

Rico Dorsey was working as a trash collector when he got hit by a garbage truck in
July of 2015. The truck backed into Mr. Dorsey while he Waé walking to get a traéh can.
- (R.p.327, lihe 16 - p.329, line 5). Mr. Dorsey said the impact pushed him aboﬁt ten feet.
| (R.p.329, I;nes 3-1’6). The can ended up undelT tﬁe truckj (R.p.229, lines 22-24).
| This was a low-speed colIision, (R.p.452), but it was significant. Doctors put Mr.
_ Dorsey on restricted duty for two anths limiting him to sedéntary work, (R.pp.42 1-422),
and that was  just the beginning. Mr. Dorsey. was later written cpmpletély out of work.
(R.p.423). He wéuld remain that way until February 0f 2016, seven months after the truck
backed into ilim. (R.pp.424-427).

Mr. Doréey filed a fequest fora heariﬁg with the commission in Sveptember of 2015,

two months after the accident. (R.p.35). He élleged injuries to his back, legs, and elbows.

Id. He withdrew the hearing }equest after his emplbyer accepted the claim. (R.pp.529-530).



The employer did not accépt the whole claim. It only accepted the low back injury.
This is indicated by statements at the he;aring and by medicai records reflecting the employer
did not apprqve treatment to other body parts. (R.p.120, lines 19-21); (R.pp.400-401)
(referencing pofential treatment to Mr.v Dorsey’s right arm)

This appeal coﬁéems the commission’s denial of a requesf'lto leave the evidentiary
record open for the 'dep_ositions of two physicians who treated Mr. Dofsey in the months
prece‘ding the hearing. A brief summary of Mr. Dorséy’s course of medical treatment is
necessary to put this evidence and ‘;he case’s brocedural history in context.

Mr. Dorsey’s chief complaint has been back pain and the side effects commonly
éccompanying back pain such as radiating pain in the arms and legs. The earliest medical
record describes the pain -as “dull” énd in the upper right back and left lower back.
(R.p.458). Subséquent records describe*back and left sided rib pain,” (R.p.464), pain across
Mr. Dorsey’s lower back and into his legs, (R.p.400), and pain that “starts in his neck and
goes all the way down his left leg.” (R.p.402).

From September of 2015 to February of 2016 Mr. Dorsey worked his Way thrc;ugh
employer-providved-dqctors. First, he got pain medicine and physical‘ theréﬁy. (R.pp.389-
394). Wheﬁ those thiﬁgs did not work he was sent to an orthopedic office. (R.pp.395-397).

At the orthopedic office Mr. Dorsey was given a brace, diagnostic testing, and
réfcrred for an epidural steroid injection. (R.p.403) (in “discussion notes”). When the
injection did not help, Mr. _Dorséy was referred to a surgeon in the sarﬁe practice group for
an evaluation. (R.p.404) (again, in “discussion noteé”). Thé referring doctor wrote he did

not have anything further to offer Mr. Dorsey and ‘E[n]othing‘ has helped.” (R.p.404).
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‘The surgeon reviewed Mr. Dorsey’s records and determined Mr. Dorsey was not a
surgical candidate. (R.p.405). The surgeon also said he bglieved Mr. Dorsey had been
treated édequately, that Mr. Dorsey did not have any permanent impaiffnent to his back, and
that Mr. Dorsey had réached maximum medical improvement. Id.

At that point, Mr. Dérsey’s employer filed a request for a hearing seeking an order
allowing the employer to stép paﬁng temporéry disability benefits. (R.p.36). The employer
also sought a finding that Mr. Dorsey had no permanent disability based on the sﬁrgeon’s .
finding of no permanent impair-rnéht. Id. The employer ﬁle_:d this hearing request in February
of 2016, roughly seven months after the truck hit Mr. Dorsey. |

'Mr. Dorsey continued bs.eeking‘ medical treatment after his employer ceased
authorizing any care for him. He went to the hos;pital three times in Febm@y and March of
2016 complai"nif;g of back paiﬁ. (R.pp.399, >408-412). In April»he ‘was evaluated at the
Southeastern Spine InStitute in Chaﬂeston, where the physicians agréed Mr. Dorsey was not
a surgical candidate. (R.pp.413-415). A doctor recommended Mr. Dorsey have anothef
epidural steroid injection. (R.pp.416-418). Medical records indicate Mr.. Dorsey responded |
well to this injection. (R.pp.419-420). The doctor managing this portion of Mr. Dorsey’s
éare noted Mr. Dbrséy’s neck needed evaluatién. (R.p.419).

A single commissioner conducted a hearing on the employer’s motion in August of
- 2016. (R.p.ld6). Mr. Dorsey provided tﬁe only live testimony. (R.p.108).

The central issues at tﬁe hearing were whethe-r M. Dorséy had reécﬁed MM, whether
he had aﬁy permanent impairment, and whether any other parts of his body had been injured

or were affected by the injury. - (R.p.9). o



" The hearing also involyed -whether ‘the evidentiary record would be left open to
recerve the deposition testimony of two doctors from the Southeastern Spine Institute. The
hearing occurred August 3, 2016. (R.p.106). The depositions were set to occur August 8,
2016 and August 18, 2016 (R.p:49, 7). | | |

The employer noticed these depositions. Italso designated them as exhibitsinits pre-
hearing filings With the commissiorl'and asked the comrhission to leave the record open to
receive the depositions in evideriee. ~(R.p.49, ﬂé); (R.p.51) (by “unusual problems™). Mr.
Dorsey agreed the- depositions ‘wer_e necessary and ‘made a similar request. The single
commissioner noted Mr. Dorsey’s request in the hearing transcript. (R.p.260, lines 12-19).

At the hearing, however, the employer irldica‘ted it did not wish to proceed with the
depositions. The employer.initially s‘aid it had not decided_ whether to take the depositions.
(R.p.1 16, lines 6-8). The employer concluded the ’hearing by stating rts withdrawal of the - -
request 'to conduet the depos_itions yvas contingent on whether Mr. Dorsey’s request for the
v'deposit_ions would be allowed. (R.p.259, line 20 - p.260, line 7). The employer wanted to
*question the doetors first if the depositions v;/ent forward. Id.

In October of 2016, the smgle comm1ssmner issued a ﬁnal award. (R.pp.5-23). The
single commissioner found Mr. Dorsey was at MMI and had an 8% impairment to his back.
(R.p.21, 97 & 8). The commissioner also found no other body parts were injured or
affected. (R.pp.20-21, 95 & 6). |

Regarding the depositions; the single commissioner said,both' parties reque'sted the
record be held open for the deposmons and that “[bJoth requests are demed[ 17 (R p 20,92).

The order does not contain any explanatron of this decision.



Mr. Dorsey ‘app'éaled the siﬂgle commissioner’s decision. An appellate panel
affirmed fhe single commissioner, but modified the decision by holding the applicable
regulation was the regulation concerning a party’s pre-hearing brief, Reg. 67-611. (R.pp.29-
30, 93). The appel.lat'e panel noted'pa‘rties' ére required to supplement and amend their pre-
hearing briefs. Id. The appellate panel also held the regulation concerning 'exp.ert
reports—Reg. 67-612—did not apply to expert depositions. (R.p.30, §4).

Mr. Dorséy asked for rehearing 30 dayé after the éppellate panel’s order. (R.p;78).

Thé commissioh denied rehéarjng August 21,2017. -(R.p.3.4); Mr. Dorsey served.the
’ ﬁotice of appeal September.20, 2017. = .
|  Thereis more to the history of'this casé than the foregoing summary. It was difﬁcult
to get this case fo a hearing. A statute says tﬁis sort of hearing “must be conducted” within
: sixty days of ‘the hearing request. See SC Code Ann. § 42-9-260(D) (2015). This did not
occur because Mr. Dorsey’s sole counsei for ﬁluéh of this case was a member of the General
Assembly and the heariﬂg reques;[ was filed near the beginning of the législatiVe session.

The merits were also a little contentious. The parties argued over the details of the
accident even though the injury was admitted. They disp_ﬁted whether Mr. Dorsey hit the
ground; whether anyone saw the incident, and whether the truck driver Waé immediately told
- she hit Mr. Dorsey. There were objections to Mr. Dorsey’s evidence. -When the case was
set for a hearing in July, see (R.pp.3:-4)‘, the employer moved to exclude Mr. Dorsey’s
medical evidence as untimeiy because most of it was not served until eight days before the
hearing rather than ten -days,. asa regulafion requires. (R.p.110, lines 5-20). More evidence

was served two days before the July hearing date. Id:; see also (R.pp.56-57).
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These disputeé are only mentioned in an effort to present a canaid summary of the
~case. They do not affect the issue on appeal.
 ARGUMENT
There are thr¢e réas'(')ns this Court should feverse the commission and remand t_his
- case so the depositioné can be conducted.'

First, the commission’é orders do not @ake sense. The single commiss_ione'r and the
appellate pénel told different Versio_ns \04f th:’e, facts, énd .wh'ere the single co‘mmi‘ssioner’s.
decision gave no reason at all folr disallowing the depositions, the appellate panel provided
an illogical;reason and relied on the wrbng regulatién.

Second, there was ample; notice of the need for these depositions, there was no
lggitimate claim o_f prej ﬁdice, and tl.lerle was frankly no sénsible reason to deny the request
that the AdeposAitions' move forward. Precedept says the commission enjoys considerable

~ latitude with resﬁect to decisions about how to rhanage a“trial, but precedent also says a
claimant who inadv'ertently omits skilled medical testimony should be afforded the
Qpportunity to present such testimony “in the interests of justice.” Nobbdy would n_otice the
depositions of their own expérts when the opposing party has already noticed the same
depositions. The depositions shduld have come in, as the pre}ﬁearing filings contemplated.

Finally, the éircunistances indicgte this tesﬁmony would likely have been materjal.
The award has inconsistencies and '-erro'rs, and When the issues béing tried are whether-an
injured worker has reached amedical plateaﬁ, wﬁether further care is wgrranted, and Whether
other body parts are affected, it ohly makes sense tp hear frorﬁ the doctors giving the m(‘)st

recent treatment. The commission abused its discretion. This Court should reverse.



I. The commission’s orders do not make sense, giving different
versions of the facts and articulating an illogical reason that is
incoPsistent with precedent.

Leaving the‘ evideﬁtiary recbrd “open” is the éolloquial way of déséribing the process
of temporarily adjourning a hearing in order to"admit eVidehce that is not( available on the
hearing date. ‘.The simple brocedure 1s outlined in Regulation 67-613C, Wthh explains a
party may move “at ahéaring” for adjournment to procufe certain additional evidence or if
a wifnéss.faiis to appear.

Precedent says the commissién has a lot of latitude with fespect to its decisions about
whether to leave the record “spen.” In T rotter v. Trane Coil Facility the Suprevme Court
noted the commission has “wide discrétion in managing“a case” and that “[e]very reasonable
'presumption in fa{/or ofa propér ¢'xercise of the trial court’s discretion will be made.” 393
S.C. 637; 650, 714 S.E.2d 289, 295 (201‘1):.

: But: ﬁrecedeﬁt also says thét whéri a claimant'provideé notice of his or her request to .
offer additional proof ofa claim, the hearing ’ls temporary adj ournment “causes no prej udice.”
This Court reversed the dénial of 'such | an adjournment redﬁest in Morgan v. JPS
: Auténébﬁves, explaining the claimant’s request for the commission to consider the
forthcoming report of an exp¢ﬁ should have been grantc;d “in the irite,;fest of justice.” 321
SC 201, 203-204, 467 S.E.2d 457, 459 (Ct. App. 1996).

The first problem with the commission’s orders is that they do not make sense. The
single conimissioﬁer’ s order says both pa_rtig:s asked the commission to hold the record open
for the deposiﬁons and gives no reasons for denying the jbint reques‘;. (R.p.20, 92). The

appellate panel told a different version of the facts and relied on a diffefent rule than the one



reg;clrding adjournment—the panel wrote the employer’é request to proceed with the
depositions was 'contirigerﬁ on whether Mr. Dofséy’s request to leave the record open would
be granted and the panel found ‘V‘Regulatio.n 67- 61 1 is applicable.” (R.p.29, §3). Regulatien
67-611 describes the pre-hearing briefs parties are required to file in advance of a hearing.
The appellate panel seemed to find Mr. Dorsey’s pre-hearing brief was deficient because he
did not list the doc,tors he ;Jvis}iled to depose.‘ Id.

The appellate panel’s reasoping is legally erroneous. The controlling regulation is
Reg.67-61 3—“Postponmeet’or Adj ournment ef the Scheduled Hearing”—not the regulaﬁon
dealing with pre-hearing briefs. The edj ournment regulation states the request can be made
“at a hearing,” Reg. 67-613c; and it is important to note the parties did not contest notice.
These doctors had already been listed on the employer’s pre-hearing submiesions. (R.p.49,
996-7; pp.50-52). The single | eommissioner ackpowledged Mr. Dorsey echoed the
.embloyer’s initial request to leave the fecord open. (R.p.260, lines 12-19).. The right to
request adj eurnment does not rely on whether a party fedundantly lists the desired evidence
en its own pre-hearing 'b\rief after the fn'oving party has elreédy desi gnated the same evidence.

The abtlse ef diseretion standard can be hard to overcome, but it.is not hafd when the
commission-gives reasoning that is nonsensical and legally erroneous. A tribunali abuses its
discretion when its findings lack factual support or wh’eﬁ its conclusions are eontro_lled by
an error of lav;i. Laymaﬁ V. State, 376 S.C. 434, 444, 658 S.E.2d 320, 325 (2008). Here, the
single commissioner was wrong factual'ly in that both parties did not ultimatelyAask for the
record to be left open—;the employer changed its mind. The appellate panel’s errer was

legal, relying on the wrong regulation rather than the correct one.



Il There was ample potice of the need for these depositions, there .

was no legitimate claim of prejudice, and there was no sensible
reason to deny the request that the depositions go forward.

The second problem with the'cofnmission’s decision not to allow the depositions is
-that there was ample no,ﬁce of the need for the depositions, there was no legitimate claim of
harm from allowing them, and there was frankly no sensible reason to deny the request that
the depositions move forward.

Two. of this Couﬁ’s decisions are felevant to this argument. Morgan v. JPS
. Automotives involved the comrhissiori’s-refusal to leave the record open to receive a report
from the claimant’s vocatjonéi expert. The Vdcational expert had reviewed the claimant’s
records but was not able to examine fhe ~claimént until after the hearing date. The
commission denied the request to léave the record open, but this Court reversed, explaining
there waé no prejudi‘cc to the empldyer. 321 S.C. at 203-204, 467 S.E.2d at 459.

The second case is Brown v. La Franqe Industries, a decision affirming the
commission’s decision to leave the reédrd open. In rejecting an argument that the
commission should not have allowed the claimant to take an additional deposition, this Court
cited an Oklahoma- cése for the proposition that. when a claimant inadvertently omits
important evidence, the claimant should be afforded an opportunity to present the evidence
“in the interests ofjustice.” 286 S.C. 319, 324, 333 S.E.2d 348, 351 (Ct. App. 1985).

There are some obvious factual distinctions between these cases and the present case,
_ but those differences do not matter in the analysis.

- In Morgan, for example, the claimant listed the vocational expert on her pre-hearing

brief, giving a clear signal that this-tesﬁmony was important to the claimant’s case. Here,



vthve circumstances are differént—Mr. Dorsey did .not list the dvep(;sition's in his pre-hearing
brief—but the employer had already listed the depositions as part of its case. The employer
had also asked for the record to bé held open, and Mr. Dorsey concurred with this request.
| Just as in Morgan, there was ample .notice' this'evidéqce was contemplated. Indeed, both |
depo>si‘tions were scheduleci to occur within Advay.s ofthe heariné,. Andjustasin Morgan? there
is no conceivable qlaim of prejudice. beveloping a full record does not prejudice anyone.
The obvious difference betwéen Mr. DorseY’s 'Case'ahd this' COurt’s decision in
Br,owht is that here ‘;he cd@ission denied the request to leave the record open_ﬁwhile Brown
' invovlved»e.l decision allowing such a request. Still, though, é;own points towards reversal
being 'app‘ropriate rather than affirmance. Brown discusses evidence being “inadvertently”
omitted from a pé;rty’s case. 286‘S.C. at 324, 333 S.E.2d at 351. That is precisely what
happened below. ' Nobody in Mrt Dorsey’»s pdsitioﬁ would depose his own experts or pay
them for a ﬁiﬁén report- when thé opposing party hgsalready noticed the same depositioné;
The party would understandably plaﬁ to cover eVerythir;g with his own éxperts after the
emﬁloyer completed its questioning. |
Contrast this case with thé circumstances in Trotter, where a}part§'1 had a strategic
reason for passing on a prior opporturiity to debose an expert and then later sought to lea\}e
the record opeﬁ for that expert’s deposition. 393 S.C. at 649, 714 S.E.2ci at 295. Here, Mr.
Dorsey had évery reason to expect't'hle depositions would proceed‘and every reason to pla;n
on eliciting festimony from.his expgrts during that depositiqr_l.
The commissioﬁ has the freedom to foilow relatively informal and ﬂexible

procedures that are designed to save costs while accepting all evidence that is relevant to a
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workers’ compensation claim. A statute explains the rules of evidence do not apply and that
.'parties may submit “any part of the evidence” in-wfitten form to expedite the hearing"'r.j :-E"S.C.
Code Ann. § 1-23-330(1;) (200'5'). The parties are required to éxchange expeft‘reports beforé
. the hearing. Reg. 67-512. The same nﬂe explains all available evidence is to be presented
at the heéring “or a party may move for adjournment[.]” Reg: 67-612] .

The ;IIJICS also have language prohibiting parties from keeping ;ertain evidence away
from the commission. Reg. 67-612D explains that any expert repoft providéd to an opposing
party before the heariﬁg “shall b,é submitted” in evidence unless it is withdrawn with the
other party’s conse.rlt.v The depositions in this case are moré liké an expert “reports” than they
are like any other type of evidence. These doctors were nof fact witnesses. .Doctors routinely |
summarize a"patie.nt’s medical treatment, offer opinions on causAation, and describe a
patient’s future prognosis.

The. brOcedure in this case did not follow these guiding principles. Closing the recofd
and canceling the depositions was inflexible, and flexibility mattered here because the
commission faced the unusual sitﬁ;tion of a party changing its position at the last minute.
There was ample notice of the need for the depositions, there was 1o legitimate claim of
harm from allowing them, and there was frankly no sensible ‘reasron to deny the request tHat
the depositions move forward.

II1. Th(‘e‘ decision to close the record was not harmless error, as the

circumstances indicate the deposition testimony would likely have
been material. ' '

It is hard to make sense out of some of the commission’s findings. The commission

said Mr. Dofsey did not complain about problems with his neck until his deposition, (R.p.30,
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€7), yet medical records indicate that within four months of being hit by the truck Mr. Dorsey
complained his pain started in his neck and ran all the .\yay down to his left leg. (R.p.402).
The commission did not find any disability in Mr. Dorsey’s right arm, (R.p.30, §6), but
contemporaneous medicél rgcords ‘prbve treatment to the arm was néver authorized.
(R.p.400-401).‘ Indéed, apcordfng to the record Mr. Dorsey’s right arm and neck haye never
even been definitively evaluared. The deposition testimony would likely bave covered why
such an eyaluétion was or wa's‘not nécessary{.

Fairness requires acknowle'dging there are some odd things in the order that come out-
in Mr. Dorsey’s favor. The commission found Mr. Do'rsey had an 8% back disability,
«(R.p.31, 99), rather than the Q% rating from tﬂc doctor who said Mr. Dorsey was at MML |
' (R.p.37). The cdmmissioﬂ awarded Mr. Dorsey future medical treatment, (R.‘p.3 1,910),even
though the doctor whb!fdund Mr. Dorsey at MMI gave Mr. Dorsey é full release and said n;)

“future tréatment was ne‘éded'. (R.p;37j.

Here again, thése things éut in favor of a finding the excluded evidence would likely
have affected the outcome. The co@issioh seems to have found value in the treatment Mr.
Dorsey recei‘ved at Southeésfern Spiﬁe and‘ disagréea with the MMI doctof on certain points.
Mr. Dorsey did not have good outcomes until he went to Southeastern Spine‘.A It stands to
reason that hearing from tbe Southéas‘;ern Spine physicians who have been administering Mr.
i)orsey’s latest ééurée of treétment would likely have been useful. When the issues being
tried are Whether‘ an injured Worker ha‘sv reached a medical plateau, Whefher fﬁrther care is
vwarranted, aﬁd whether other body parts are affeéted, it only makes sense to hear from the

doctors who have given the most recent treatment.
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- CONCLUSION
This Court should reverse the commission and remand this case for the depositions
tobe conducted and placed in evidence. The commission has considerable latitude in setting
the parameters of the reconvened flearing. Smith v. S.C. Dep’t of Mental Health, 329 S.C.
485, 501, 494 S.E.2d 630, 638 (Ct. App. 1997) (the commission may conduct a de novo
hearing or may rely oﬁ tﬁe testimony previously given, and the commission is free to order

any additional medical or vocational evaluations as it deems proper).
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