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THE COURT: This is -~ let's see. All right.
This is a case that was remitted back to court on an
opinion from the Supreme Court, which was heard March the
6th of this year 2012 and was filed March the 28th of
2012. Mr. Blash had made a request from writ of
certiorari to the Supreme Court to review his direct
appeal. The Court indicated that he, in that direct
appeal, Mr. Blash challenged his sentence alleging it was
imposed in violation of his Constitutional Rights. And .
the Supreme Court agreed with that and accordingly his
sentence was reversed and it was remanded back to this
court for resentencing. And so that's what we are here
for today. So obviously this case was -- and I'm going to
get anyone who was involved and can correct me if I'm
wrong about anything, but this is a case that was tried
back in 2001 is my understanding based on the information
that I have in the file. And thefé were ~-- Mr. Blash was
a defendant as well as a Mr. Mumphries?

MRS. PARR:- That's correct, Your Honor.

THE COURT: Mr. Mumphries did not show.

MRS. BARR: ‘He appeared for the jury draw and
then when we got zeady to -- or hé may not even stayed for
the jury draw I can't remember, but then he left. But he
wag here on that morning.

THE COURT: On the trial though, the trial went
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forward it was just on Mr. Blash. Mr. Mumphries was not
part of that.

MRS. PARR: We tried him in his absence. He was
part of it as well. He was represented by Debbie Jackson
and Bill Nettles.

THE COURT: And I apologize give me & second as
T look real quick at this. I think this case was then
before the Court. and in 2007, Mr. Blash had made a
motion through PCR for a direct appeal and I granted that
motion to give him his right to direct appeal, which is
I'm assuming where this case then went to the Supreme
Court.

(WHEREUPON, a pause in the proceedings.)

THE COURT: All right. I'm just reviewing the
PCR file where the -- where Mr., Blash was heard on his PCR
case. BAnd in that case, I denied the PCR application.
However, I did indicate in the order that he was entitled
to his direct appeal pursuant to White vs. State. And as
I indicated earlier, the Supreme Court then remanded the
case back to this court for resentencing.

I have the documentation regarding the sentence
from August the 16th of 2001. I don't have really any
other information other than Mr. Blash was convicted in
that case of trafficking in cocaine.over 400 grams. and

according to the vexrdict form, he was convicted of




trafficking 997.27 grams of cocaine. And if I'm not
mistaken in 2001, the law provided that the sentence range
of not less than 25 years no more than 30 years and a fine

of up to $200,000, no part .of which could be suspended nor
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probation granted also was classified as a violent and a
serious offense in 2001. 1Is that correct, Mr. Anderson,
you agree with that?

MR. ANDERSON: Yes, sir, Your Honor.

THE COURT: Okay. Obviously, if it was, I was
not at that trial nor did I hear-any-bf the_evidence was

not part of the pProceedings then. éo, Mrs. Parr, I'm

going to ask you if you would, ma'am, to give me some

factual. background. oOf course, Mr. Anderson, anything you

wish to add or discuss, I'll hear from you. as well. But
give me some factual background and any prior history or
any other relevant information tbat the Stage wénts to
give. '

MRS. PARR: May it please the Court. On

" April 10, 2000, at approximately 10:40 p.m. Agent Glenn

Kirby of the Florence County Sheriff's Office Narcotics

‘Division at the time received a phone call from central

dispatch in reference to a Crimg Stoppers' tip that three
black male subjects, one male driving a green sport
vehicle with California plates and the other with two

black males occupying a white sports utility vehicle with
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Flori&a plates, were on the north side of State Mobile
Home Park in Florence County and that they were in
possession of a large quantity of cocaine. And théy were
trying to locate someone to cook it for them in order to
make crack.

They gave -- they advised the officers where
they.thought they possibly were staying. The Florence
County Sheriff's Narcotics Unit stérted patrolling that
particular area until they saw vehicles matching that
description. They did find the vehicles. They approached
one and it was in the area of the.Holiday Inn Express. At

that time,'the subject was atteﬁpting to exit the parking

lot. Then they saw the Cherokee with the California

plates in it with the one black male as the tip indicated.
They began talking to him and they told them

what they had heard and then they ask for permission to
search and they did not find anythihg at that time. They
saw the other vehicle. . They were able to find out where
which -- which room they were staying in. They asked
permission to search their person as well as the room and
their luggage. They were granted permission and nothing

was found. Then they were given permission to search the

_vehicle. They do not find anything on the inside of the

vehicle, but up under the vehicle taped in brown tape

under the vehicle, they found a IArge qgquantity of what
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appeared to be cocaine, that was taken. They took
photographs; that was taken to SLED.

They also talked to a person who they were
trying get to eook the cocaine for them in order to make
crack. He -- and I think his name Lowman. He testified
at trial and some other people testify at trial as well.
They told them that they took him to, I believe, it was
K-Mart the kind of pans and items they purchased. They
also went to, I believe, it was Ray's on South Irby to
purchase scales and things of that nature and all of those
items were entered into evidence.

The narcotics if I recall right was tested. T
want to say by Melissa Horn, who was with SLED at the time
and the results indicate cocaine 997.22 grams.

In terms of a prior record for this defendant,'
he had a prior conviction for a trafficking in cocaine
that was pending in the State of Florida. . The date of
that incident was February 5th, 2000. Now, it shows on
his eriminal record that he has been convicted of that
offense and so I don't know at what point they did that,
bu; it is now showing as a conviction out the State of
Florida.

THE COURT: Does it have a date of conviction?

MRS. PARR: Yes, it does. It has Februéry 26th

2002 and it's a conviction 28 to 150 grams  of cocaine and
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. that's 6ut of Miami Police Department.

MR. ANDERSON: I think ---

THE COURT: Tried in his absence.

MR. ANDERSON: He was in South Cafolina.

THE COURT: That's what I'm saying he must have
been tried in his absence because clearly he was in the
department of corrections here.

MRS. PARR: Yes. There are other drug arrests.
There numerous drug arrests on his criminal history, but I
do not have the dispositions.

THE COURT: All right. Mr. Anderson and or
Mr. Blash, I'11 be happy to hear from you.

MR. ANDERSON: dJudge, please the Court this was
a week long trial, Your Honor. We made several motions
during the tfial right before we tried this case. There
was a Supreme Court decision came out and we argued that
this was an illegal seaxch and seizure. Judge Harwell
denied that. I think it was the State of Florida vs.
Michael L. or something like that. I can't remember the
exact name'of the case, Your Homor. But, Judge, also the
individual that she mentioned that gave a statement to law
enforcement, he also gave three statements. He gave one
to law enforcement and he gladly came by my office, he
gave one to me. And then later he met with Bill Nettles

and Debra Jackson and gave one to him or one to them.
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Your Honor, I think she's talking about Michael

THE COURT: Timmy Lowman. .

MR. ANDERSON: Timmy Lowman, I'm sorry. Your
Honor, he actually gave three Statements. Judge, during
the trial, I objected to information coming in about the
pots and pans. Judge Harwell did sustain that objection,
did not let any evidence come in. Judge, my client was
from the State of Florida. He got out on bond. He always
came to roll call. He came to. several roll calls that was
long before case management. But, Your Honor, he did show
up for several roll calls. Eventuallyn I was able to get
Mrs. Parr just let him stay in the State of Florida, so
that he wouldn't have to keep traveling back and forth.

' Your Honor, ag you've already heard, he came to

jury selection participated'in that stayed for his trial.
Your Honor, the first I éay three or four days Judge

Harwell actually allowed Eddie to Stay out on bond.

Mrs. Parr, of course, objected and ask that he be, you

know, place in detention. Judge Harwell said, you know,
he's here, he's remained here I'm not. going to penalize
him for co-defendant running. Eddie came back every
single day, came back to court Tuesday,‘Wednesday,
Thursday. Thursday Judge Harwell actually put him in

custody, Your Honor.
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When it came time for sentencing -- Your Honor,
I will say this the jury was out an extended period of
time. I think they were out over three hours. I think
may be four hours something like that. Your Honor,
they -- a couple of the jurors were visibly upset when the
vefdict was read. I'think two or three of them were
crying. If I remember correctly, Your Honor, we, of
course, polled the fury and they did agree with the
verdict. But, Judge, the problem at that point in tiﬁe
with this case was that the minimum was 25. BEven if it
wag, I think, 200 to 400 grams the minimum of 25, the
maximum was 30. Mrs. Jackson and I walked, so to speak,
across the street and asked the federal government if they
had any interest in this case because we thought we could
probably get a better deal for our clients over in federal
court than we could here in state court based_upon the
minimum 25.

Your Honor, they Qere not interested in the
case. You know, sometimes they will swallow the elephant
and strain a gnat, but that's the federal_governmgnt for
you. But, Judge, they showed no interest in thislcase.
Judge, I would also like to add that the car was |
registered in the co-defendant's name. The room was
booked in the co-defendant's name Mr. ‘Mumphries. My

client, Eddie, didn't have a key to the room. He wasn't
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driving the car. It wasn't his car.
Your Honor, obviously, the jury convicted him
80, I mean, I'm not going to say he was in the wrong place

at the wrong time. Aal1l ownership belong to his

co-defendant, Mr. Mumphries. The room, the car, the keys

to the room everything was on Mr. Mumphries.

Judge, at ‘gsentencing, I guess, this is why the
Supreme Couxrt sent it back. Judge Harwell as he has been
known: to do in the past got a little carried away and

started yelling at Mr. Blash and why shouldn't I give you

‘the max. Aand 1 said, Your Honor, one thing he stayed

hexe. He didn't run. ‘He started ésking Mx, Biash
questions about other incidents. And I told Eddie, Eddie,
you know, I wouldn't answer that if I were you. Yéur
Honor, he still maintains his innocence. We don't want to
Say anything based on what may or may not happen in the
future.

Judge Harwell -- Judge, I don't remember exactlf
what Judge Harwell stated, but I do remember that Eddie
was about to pass out. I think Nicole was actuall?
sitting where she's sitting right now. And ﬁddie, Your
Honor, was basically leaning over on me while Judge
Harwell was yelling at him. But, Judge, 25 years as _
you've alieady said is the minimum. Tt's no parole. It'g

4 most serious offense or a sexious offense. ‘It's




A

N

10

11

12

13

14

15

16

17

18

19

20

21

22

, 23

24

25

12

violent, 30 was the max.

Of course, I asked Judge Harwell to give him the
minimum. He choose not to. I don't know if that was
pecause a co-defendant had fled. I don't know why Judge
Harwell gave him the max. He may have said, well, I'm
going to punish you because you went to trial. I know
they're rnot suppose to do that, Your Honor, but sometimes
thaf does happen. But, vYour Honor, Eddie was a good
client to work with. He came when he was suppose to. He
showed up. He was working at the time this incident
happened, he continued to work throughout while he was in
Florida. Your Honor, I know you've got to give him at
least 25 and I would just ask you to gonsider giving him
the minimal.

THE COURT: All right. Thank you, Mr. Anderson.

MR. ANDERSON: Judge, would you --- -

THE COURT: I'll be happy to hear from
Mr. Blash.

Mr. Blash, be happy to hear from you, sir.

THE DEEENDANT: T ask the Court to have leniency
and understanding of my situation. It's been a long time.
I ask that you give me an opportunity to get this gut the
way and start a new life.

THE COURT: All right, gir. All right. Well,

you know, this is again Mr. Anderson pointed it out
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HEN
(V)

earlier, it was a aifficult situation for defense counsel
and defendants when the legislature had the law set where
the range was 25 to 30. They didn't give much leeway
there. I alwaYs say when the legislature gives a range it
gives the Court some leeway.to take into account the facts
and circumstances.surrounding the situation. Often times,
I've said for example someone who has a horrible prior
record, has numerous burglaries, grand larcenies, thefts
and is found guilty, should may be not be treated the same
as gomeone who has been convicted for the first t;me but
falls under that range. And so you would sentence that
person to the lower end of that range and someocne else to
the higher end. Not much of a range here to deal with.

There.were right at a kilo of cocaine and this
trafficking statute hé was -- Mr. Blash was convicted on
the charge -- he was convicted under was 400 grams or
more. Well, clearly we're not 400 gram end, we're vastly
at the other end. The other evidence eéuipment and folks
to cook it up and prepare it and provide it, again seem to
indicate that this is quite an operatioﬁ. So I'm not real
clear on what the Court faund improper about Judge
Harwell's sentence, but they did agree with Mr. Blash's
appeal.

I don't disagree with the Court, but the

sentence based on the facts that are before me. 2angd on
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indictment 2000-GS-21-839 trafficking in cocaine 400 or
more, sentence of the Court is that you be committed to

the state department of corrections for a period 28 years

~and.pay a fine of $200,000. You are to be given credit

for any time that you have served at all on this sentence
from the beginning until today. Good luck to you, sir.

END OF REQUESTED TRANSCRIPT
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF FLORENCE )

I, Keshia Reed, Court Reporter and Notary Public

in and for the State of South Carolina At Large, do hereby

certify that the above-entitled cause was heard as
hereinafter set out; that I was authorized to and did
transcribe the said proceedings; and that the foregoing
and annexed paged, numbered 1 through 15, inclusive,
constitute a true and accurate transcription of my
stenographic report of the said cause taken during the
said hearing. .In the Court of General Sessions for
Florence County, South Carolina, on the 8th aay of May,
2012.

I do further certify that I am neither of kin,
counsel nor interest t6 any party hereto. 1In witness
whereof, I have hereunto affixed my signature this 18th

day of March 2014.

Keshia Reed, Court Reporter
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- FORM 5
. STATEOF SOUTHCAROLINA )
)  INTHE COURT OF COMMON PLEAS
County ofﬁ'F/ ORENCE ) APk e
CAIEN 0.7 20/2 -R/3/Y0
EDDIE BlastTr. ¥ 277403 LowezCousrCrscnt.

Full name and prison number (if any) of Applicant CORSENO - 2000 ~(S -4~ 39

handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in concise
form the answers to each applicable question. If necessary, applicant may furnish his answer to & particular
question on the reverse side of the page or on an additional page. Applicent shall make clear to which
question any such continued answer refers, .

Since every application must be swom under oath, anyfalsestatmnanofamawinlfaa_thereinmay
serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise care to
assure that all answers are true and correct.

Ifthe applicaﬁonistaken?g_g_‘mpmis,itshallincludeanafﬁdavit(attachedatthebackofthe
form) setting forth information which establishes that applicant will be unable to pay the fees and costs of the
proceedings. When the appﬁcaﬁmismmplmmgﬁgmgshanbemaﬂedwtheClakofcmfmthe
County in which the applicant was convicted.

1. Place of detention Md&kﬂﬂ’fmﬂé Zn Eﬁﬁ Znn  AB-3Y
F0.Bex 205 /(z%qéw%-,, JC  29%472
2. Name and location of Court which imposed séntence _@omﬂ?’aﬁ GMM‘Z«\_S:{:'-.YS_(O;VS

ﬂ;g gwcE ( !QK%V@M’#JM}CIM&'EW%) F/@/ievcej.cwr 22sof
3. Name(s) of co-defendant(s) (f any) _ ) s04 4 { Aot R7ET Cg_@@?f‘ JYlonfRIES

4, The indictment number or numbers (if known) upon which arid the gﬁ‘c‘mses for which
sentence was imposed: W&A

@) 2000-GS-2/- 839 WWM//U
(FarEaT w0 355640 Co cArwE

1

)
)
)
V. )
) APPLICATION FOR
S . ) : 'S o
Stif¢ of South Carolina ) POST-CONVICTION RELIEF S. g’ s
R ) " y 3 3
3 e ) zol‘;Lch.zso & ‘f‘gg
v @ o ) T @ OS2
J }‘ 11302 [ /a) 8 8
W = %9 g 3 54
W = 8 INSTRUCTIONS E READ Y E ¥ <2
= & G&
Tn order for this application to receive consideration by the Court, it shall be in writing (legibly o
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The date upon which sentence was imposed and the terms of the sentence:
@ : e
®) 4y 8, 20/2 Sevtence 7o 28gmmes.
©

Check whether a finding of guilty was made:
(a)  after a plea of guilty
®) v after aplea of not guilty
(c) afteraplea of nolo contendere _

Did you appeal from the J/lbdgment of conviction or the imposition of sentence?
o - .

If you answered Ayes@ to (7), list:
(a)  the name of each Court to which you appealed:

(b)  theresult in each such Court to which you appealed:

(c) the date of each such result;

(@  if known, citations of any written opinion or orders entered pursuant to such
results: '

ii.

. Ifyou answered Anog@ to (7), state your reasons for not so appealing:

@ 2U, Jfé Dgﬂl@ /~A7Ln A -D/KE_C_T Z;g :

2
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10.

11.

12.

13.

®)

- ©

©
State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully: |

@ Mylsi [eo 1o /e wt cocal Afrer He rus
® Mgufr{zp D 16 20 S8 .

State concisely and in the same order the facts which support each of the grounds set out

in (10): |

(a) pa /f/./fﬂ o fy/ L THEN0) .

®) WE Hao DisSCusslons pbouT /%”F»f{/ﬂq wy Senande pimn
© THE S’em{w 9 @zm%ﬂm o Lof el )

Prior to.this application have/you filed with respect to this conviction:

(2) any petition in a State Court under South Carolina Law? NO

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? NO
()  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? ND

(d)  any other petitions, motions or ?phmtlons in this or any other Court? Y&
If you answered Ayes@ to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof.

i Jwv g'g Srfdﬂgé 75 zg ﬂ'ﬁdw%j‘ ﬂo?éonl/ Loz

i, SummpAr vy SuoqemenT s '
ii. Lile M L‘?‘l'c £ %F /4’10/67’& 7 574 ecwce (b fo6CoukT™
iv. AN _Sours Carolonss ﬂ/&//ﬂ‘  Lfaue o5 ce

(b)  the name and location of the Court in which each was filed:

R ¥ . Hut strrer Cover
i 300 £ @0@’“{9&1 Sesy; Ko 239
iii. ), e 0

/. Florener oF CouRT, | 90 N TKLYST< MNIC-E AL~

ConnicRes-S#enrid g, ‘so“,m“/,my- jﬁf’ //;rg,/héw.re’ »
3 Colunbirt , 8C 2
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(©)  the disposition thereof:

(d) thedate of each such disposition:

ii.
iv. ' ‘ .

(¢)  ifknown, citations of any written opinions or orders entered pursuant to each such -

disposition: '

i

i,

iv.

14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed? AES-
88, syes Ao |
15.  Ifyou answered “yes” to (14) identify:




17.

18.

" If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

@ Tuis L) TE Aprneprte fasum 7o fesoy vi€ Greuvos
®)
©
Were you represented by an attorney at any time during the course of:

(a)  your arreignment and plea?
(®)  yourtrial, if any? \iLEJ '

(c)  your sentencing? \VED

(@  your appesl, if any, from thé judgment of conviction or the imposition of sentence?

(¢)  preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? “I €S
If you answered Ayes@ to one or more parts of (17), list:

(@) the name and address of each attorney who represented you:

i #%%Mmaoﬂ Je- _foeerce, SC 268 W TS ST-
Sc. 'F/oy& £6.Box /%SW

ii. [i&z%ﬂmE &: é&ﬁt&“&: [r_.ii“é&é,{qu /
' Colusdiis 3 L. 27201

(b)  the proceedings at which each such attorney represented you:

. i. ‘7—2//?/( A&ﬂa%?z/}/ 4;740/:&“
ii.




21
© State clearly the relief you seek in filing this application:

1/4(‘44/ 7

SS’@gﬁ’ CE pno ANV Aggﬂré

20.

ALD_

Are you now under sentence from any other court that you have not challenged?

Revised 3/2003
STATE OF SOUTH CAROLINA

County of_DoAe pirs7n

N g

VERIFICATION

, being duly sworn
scribed to the foregoing application; that I know the
und known to me for vacating, setting aside or
sentence attacked in this application; and that the matters and
allegations therein set forth are true,
=2
. +h ‘ -n Q =
SWORN tg and subscribed before me this | S 2z N
dayof__Manch , 200y Bam = =
v 8= L
@©s,) e o (T
Notary Public ‘ém‘._{?. = 7
Z0 o
= F,
My Commission Expires: ”[ﬁgt Z{Q, 200 w o e
004\ S
Q’ L ]
&
A3 5\ R %
N O °
$ s S8
& S
o
NG
S
6
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
: FporE BlasH 2277623

, hereby apply for leave to proceed in this action
security therefor. In support of

without prepayment of fees or costs or
my application I declare under penalty of perjury that the
following facts are true:
)]

I am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.
Py A Bk
[pplicant /
SW&EN or d to and subscribed before me this
{3_!_ day of arch

SR )

.&! Notary P%c I

My Commission Expires: 2(0 20

4
[

a3d



STATE oF STt CARO (i >
cpu-l-7 of Flatswee > TN THE CourToF Common Plens
: 7 TwelFrH4 TJusieinl €eenit-
E021€ Blash 4217003 7 “

1 1omeR f CAsepdot dppyere F//ﬁ? Cose pfo 2

M 2012+ 2/3/ 4D

)
2
v > LoweR CoukTlpse N
p O LWE u JE /0.
; 2000*63-2/-00839
2

sTare of Sourr Cakofiwh

Responoenr. (uattanr o 46 255 Ly )

Rs=Qswoierion Relref Apfliesrron
MNow Qomes Twe ‘)05;‘/;1/9;/9? L2/ BLrst 239744 , Fo/e o Ve

| }405‘}‘50”";“7‘"” Aetbet: wirn wwe flo2enee (fex 6 :
Directedr by e Sowry Copofits STHTE %ﬁiﬁe)/*gﬁ;:? 22:@22 y
sy 5l Hs o PR flomares flop Lol fhs coihlpiontty
Be ,4//);0@ @e?’ ATTREAED /’“-“Mwﬂ') éy‘fao;y@p«é/}; S /(Z;;;
Gav:wré #wéfé?ﬁmwﬁﬁcnfﬁ/aéy 77 e sy ol 7
Nohee of Aprorl, withio swe o) oo of < ’(‘U""’é’/"’(;//{‘” Ve s
ﬁ/ackamfy@ * Lyt ///7 1) 2002 ko mley 155 202 '

_0 —‘CA i . L E vz /. OF
o, sTare Comeisely THe Grounss om Witiih you Bpse your Aecurson
THAT You 4l Cerivg 744404 w Citstor Y M/ﬁwﬁ{ (s 4

), SHTE Contizely ano W THE SHme ORoer Toe 1A it Siugsaned
,,@15#0/‘77/”5 é}ﬂqzvﬂl&rf'ourw(‘)) : |
. Anirersans ., Zoerex e

& ACIN sel Moy
B> m[ZpRﬂsﬁﬂ 7‘}*775 :"UZ’ Mﬂ%z THE et _7397—7//5..75«/0@,}6,,}
oF"mE TRUTH 2V~ ﬂ”{ﬂ/c’a AR ovistn T 72’747{ ouek S fevee S
L{//cw:ﬁ%‘%’;” G Viote 7 ﬂijz/r J@fb%f/smf oF
‘77/556&71(2#0/;/ &Mﬂ[/ u74a»//. //eév rzx Ty,
Petrfriver e fprns Counsel Duhris 70 w}? ﬂzﬁ/eizar/w]/
"y 0 ocELS, AMD LS [IERAN. AA
Limite ﬂJWF/;C,f /,/i///sw zmmé/{f-ﬂ /.

Sttou



24
LT - Qevhwue feT-Camvichig Refieg DATE filer 03 | 1q
FB-?’SHRD M7 Counsell Tuves m‘e‘ l-/g wgu/o( A/WE_D;J“U@?C.O THe~
ATS THaAT e Creveepl 4.2&-»«5? Violater sue J»yk&«é}cr
Clawse of S Conofran C’oawé;{ Frond Jltrscle 222 3 17, oy [
Evactes Bil { #3096, witrehs wns swrtbatl, ﬁev7mw 70 Haoeess THE
jw /A'/Z %fwé'o,f'}?ﬁ#*_zd "35'747"0"" Ltw . ﬁf%ﬂato/f(/ aﬂ// e
T Gl 3094, HTE3 whicg wrs SibsegeorHl fres
phsent e Sguntare of THew Goveras Lpvio Bessless ouTue

S
1115, #we Bjeo o156 OF A %w///‘i/wf-" oF 'Jfﬁéﬂ:ﬁf xe'.r.m(]

4 ,{/u.mb?/& Y. Tﬁ;ff _Q—eey:fs /;afr#eﬁﬂ?a_ e VReDy y W,

Ao #8579, THE Supent CourT ﬁlgﬂ 7T @/wmdw/avcc ZEvaz e
5.5' TRUTW - TN .:)a/;éwcxu/o ﬂo VISt oW 00“/"0 dﬂ/éz’/é’ THE éwﬁl/%% »14/ A
of THe ﬂfvmm;d o ‘Preect /4//5"{ . * {7

)T Cownse( faileo 70 e 4 SHRME oy Fn
, o ve comvae e outeome of 72m( .

Ochrtymer AT TR THT woul
C) " COWJEé ” s Zverfectue Fritiare7s YA 7HeSeVerpwee
A

on ow His [resT Dy of Tl . See ﬁfmu;'«r/@;w
75_5/ live 1257 @ 52 fowe-p

five 33-257 PR 50 [oe 1-255 15 :
¢ fawe 110 U S v Drveasns, 936 f2f

f 03/; //‘/E 22—-2.{}‘ 6. j/ . .
e, (G 1221) 1S v Dot ol 352 4. 253 295 770,
é’_‘”/(’/k -Zooy)

o, F.34. —
594 303 (1957 (,,“,(,',f v g, —F E4 |
o) 'y Counse L Frrluee 70 f76 et for ANEwT212C,
P THE Grovnos 77/4—7’#_?:7/”'4,}9: /ﬁﬂ &5« ﬁwup/c:@ AS A
(s wS5ES JW}V// 7R/ &0 {W%f 0 -ﬂ?ﬂwm-/f/ Ao

Y Bespare A e pS THE Tl fogresrep By 7w

ue/CE 0/‘4567;’/

THT pres Stould foeve Beew Severso |
7,{»//}6 Jusgei ;7?2%53{2?25 5 13304 fove /-10 THE TR C Tosge
/) p oS VIVT THE ﬁ/Jﬂy,ei of EViDewce

pous€ < F ”,? - yelous THATAL THE toee Cafpuble Evivence
kfmi[ fe 5’%’? ’; MC?“ 'Dg/ﬂMMTM 5 fin) AMD VRS ALSERT FRo s THE TR 4
ons HEROL] !



25

DuTE f-rllc'ogluhq

i bo- Continue Pust-Convinechon Relief
D) e Trascaipt= ‘Pﬁ‘/ 232 [wE /-/¢; f3.29¢ fae /-5 ﬁ 25¢ e
[18-25; F9. 257 [iwe 1-20. SeeCe: Y. y Prvsses 93¢ £ 34, ese
Q6 [(6"‘&0%. /99/) Coasr: LS VDE//%}/ 352 UJ. 2.;2/ 27_3. 77‘5'. Q7L/
214, 30_3([?57) .S V- ThRAN 0, __f;J.... ﬁo‘m.zoo(f : o
§o% 03 50870 ; ZaFied vLE. (31-6529) 506 US- 57Y,577(1993)
ChseKo JAS., 328 U-S. TS0, 779 - 7751994 ) Case:
Brutow v U:S. 39/ WS 123 y?ééﬂ cnse lifforD v M/;wm}/{ﬁ

cye . 2d 25t (CAS (977
£) My Counsel frilo 7o fRopexly 190y Low Mmortis 7o
His Wotvond 70 St 7HE LVioafe, witife /5@.,%;7 70 73 Coger=

Eyﬂ/[ 7 CJx/ngé ;?/.%W 70 {ZE’ or Tﬁ'/(mw 7677 /'?"72/}{ T ﬁé'
W, /4/%57&9#0/7' WAS V/o_. /;V%I $ L PRESSOF Lhoswee TZrore
78 Fetn trowee Aeasst 8. Ans :4//7 € THE ST 0

§E1zune wexe PTH. Vsolitron of THE Fourt ffmerwmens; 8. fusd
‘ W//ﬂ/jf- THE OF JcER AP /ﬁ—:ﬂd'wrké/é‘ggu]a{cud e M/ o
RITTLY A sy e Top Se€ 7ol (552 frue f7-25
0553 e 1-25, Rlsy e /25 1355 fve 3 ”i’" (e 25
& 57 I [-25 f; 46 fire /-2 15 7Y fowe W25 75 fwe S5
f; 7. i€ §-25-SE€ o€ [ SITE V Gremnd) $32 S €.
See: floktor y. T, 1205.CF 1375

54.89¢6(sC AfP 2600) Ao
(zo=) 524 U5 266 A5, UTHomss | 200 F 3 (15 (#0z000)

F?r Aedsitsossent Claries Hos [ReSieve #ion) une fhciin v

TL. 1205.Ch (315((2006) $29 A5 26L. wpyeh were _

’fﬁe‘fazc)ﬂ? b‘/
70475 QO /I;V{Z

doquéé Hevry m. Amperssn)JZ. SET JRHmIR Y7
2-25. strould Be Keviewer b777.,¢( Couers .



26 ,
. ‘DRT'E-F'“? 03/“”.{

- Contruue fos +’CANVI¢+I¢;0 Relef

G)'PFA we;zC/;} S His O i
bna I duwns F;-( €2 To /-
Wetron Foe 735 /s fow 7 F/ & /ﬂez 4
KEVIEWED,T/‘fC .1}747?@7&9/‘ Fu/vp,q.
uﬂ{ /ezc?écalml WERE Byg#f s 1/14
fe’pgﬂéfé CMJ747474W Se 7?4#.;0«7974

107 bi3 [we (27 r? ESY JipE )-28 '%F 692 fimir ¥-ar;

Ao 12, uf;«?ue'ﬁ

LG4

é;@w_-tu Ave
M/ LR 37w g0

H) f e Fomene Clatms His Dect-Verorer 2~
sekwg 10 Coctrne / T#FT’/I{ 37176’ é‘@ftﬂ IV o,

77%6 W/krc,(aFF Crer T EVIPENCE DR f dlfcamj

N‘/’M’( £vivearnce WT%Wé’/‘ gﬁﬂ-ﬂé “0-7/”/5’/7 f O0SSesreo

i oﬂ”ﬁj e Juf/ °"7L7W 728 w<7[) c—?rw‘{ or Deeer
Vgﬁvtbrﬂ/ﬁ%/"” . See TRmesos 7. e 9- B¢ //.uf /7-23; /p 597
/INE /-5, / X8 A’M‘-’ /‘g)f 606 //M‘.‘ 2Y-25 ‘)‘9 607 /,M;/.zf

fy. 608 (M/ 25 Sex Cre? ﬂgmﬁéﬁl/:w;c Yol 4o

&35 s.€2d 126,127 §Z°°°) Sy Bidlee 153 5,C.383 577
é e.2d 435 67ZA// °°3)5Fﬂ7ft/ ﬂy/éwgae Y5y S.E 335

é e. MY 1995 Sezcnse: G £9M7 A/Aj/%ééﬂ’ﬂzoogﬁs 43-00927.
Dirso_L A DAy 6F NVARCH- | 2014,

Copmic /?ggz_ J’A{ﬁ o
- Clerk of Coyer

ULl ey oyl
EoDIEBﬂJ'ﬁ’J'R.- 27760 | 196 . I(’by.STZFET WASC-& By, 8-/
Flocence, Sc 295‘0/



27

STare OF Sou y '
e 7?/61»6’0//”4 d vy, T
C°‘“’/7 oF frfokemce 4 Co‘('{r OF

TWE/f78 Tuo: o

el
Eooce Blasp. 277603 3 CHEND.* 2005 - 1p 2/
=t 7rRR. ; At e frar Corr o # s
Vs 7 Lower Coser et
;7 Croe o, 2000 G- 2/~
5
7

C’o""f’h en/ 70/&?_;-
7Ry~

WARRE T
( Wo. G355641) 0039

ST#TE DIL‘S\ o0lT)? &ﬂa//,y:f
CRAF1TE oF Somyjes

ALSpPors e,

—— 7

?Ezl-ﬁ[, wer [N THE ABOVE ~CAPH owen #7700 647«:4/9
4

Centifics Ter He fis, Tiis LB bay of Mt 20
Serven His f o.S'IL--CGmwvf/o;J Kelvel 4’///'6477“} A

Ceztifremrs of Service po THE Asrovee (Yoek
OF @ouﬂ?" p%é.g‘ s }’ 505"0‘5/‘72// CAUE 10 THE

Mw}[ew STATES MWoe [/ ﬁﬂ{ﬁ}f- Repaso

Darep THis ([ 047 of Witrctl, Zoly .

. | 5 0”2"/ .E;/C( &~ (hleaisn |
WA Iy ERK oF Cowem7
EW%}:/ % ¥ C/;‘y'&w“/ 60&4;0/’)(
| /80 N. I 7I72627’//J@.-£ |
Floeswce, SC 295 /

)



28 7 ®

4/0‘7‘7(
‘FI ’E- 7o . RE.’ Kev ] E'Do'e B4
_ n‘ ok THe ; es ﬁgﬁ'_"uﬂfm.ﬂmg IroQ {IFWAQQ.,
: E". ] °f Coric € Nt':’) B/juf’ﬂﬁut Co{o# E‘U -Vs-
' \.OO'VA/JG' KGI—L Mﬂ. 8 20/2” STM’EOFJ
. ’S’ON Ig : Y ) 20[2 4’/, qdd/fﬁd
. ’ & }/xS’R’&";‘“ CUNH/E ) M. 35!? O v
Nli-gn
Flocome ;S € 2950 F ‘”’?Ezgg'ég GiEARIY
Unty,
osc

)‘4')” /18t o A ' ’

' 7 Coue Judee Lusse r ‘
. e EkRe, Py
LE'W"%'_V'”;? ”#’UC'{Z)/EA— -7#7( /’%‘/V(,Wbﬂ /1? I-N ’-Mf 03’”‘)’ S ’Mﬂ14/4f/c %ﬁ
Su o Gt € C.’Nr»’ ; ﬁ'ccww' 'c-Jg / :?Z IV it s, ~§£M‘émc € Lo ”,. iy

. f/"‘[/é /7‘ N [‘é.",g g gt S
| . . - S . . 'N{"AG' S .(o 3 /
4‘/‘1‘057‘72” ,7{ s MVCONM ?Zl—l 'P"'/-lo-vd" v Faal % o £ - A"-) o /éfufj)c"’?;ﬂ-c.n
g TH 1 THE ’C ‘.. - F e / Il . . ~ 'v - - .Lﬂ Gl .f’.‘"“-‘-"_ns’;/':v P
; J-M"/h,le; ’-ﬂ : C“-. ::/ "L c"‘""( v ”ﬂé l9NaRep THE fd¢,-/ r””r,,,"'e/; *:;"*'A'f . ¢‘(A <o
Has W o For 7 f " -{”h‘mu A # Conrrl )fi,,., L ’/(“ /e i //;”“.W.’;:.&;c-,. |
Lon stitutscor ( KEQuILentlonts of 4 Sensonce pomttc st SEE Case s
 Bpphisnwi v v Tewsey s S50 U S Yt (Zocd) sms HiS v /’74:;./7;/- sA(PcseSerteyze,
;. No,O9-30334. Fruwerved Jiw7€ (uﬁc) WIPS WOT dypa ok Fn By e |
N (] , . i/ Py - ] . . . _ 'r
by pnpresel fFac ANy /a4 P51 Sentenice Audd Ildj,t Ao Gedec
in F:fu’;m; To s Ke THS Mece sy Frwras NoT"70 Gryvé DEfsnonns
- HE p T 7 e SenfrcE of S yEas- See. WS v Dughan, 7.3
/:‘Q’W' 7K &y /'5’. 2L Ll R o - ) ' ~ 7 )
z J0-1308 (THe TRAnSRPT REccRO wz//.ffﬁm;?

“pvhcie. Juné 25, zos)) Mo 10713 . ,
Jiuwie Furso wagﬂs)ﬂwew //M /(E’Jéwkwc./? ,%'407 oN Ay E, 20,3

s 7
!y ey Perpiean oM AT Decssrons 7o 1S
e STRTED THAT HE S 100 [TETH L
~ 4 24 /S AEE ESIHF
FikTHeR eFenionmvy Covmsel %M{f( /’V.ﬂi_{z’" ot /%?'d /%g@/ 4 ’ *5. -‘,
T de  gf THe (asé on) Lefanonn7 (A 70 THE Couky; which Tuosé
' A = ' oy e :-.{-_!. . “":’ L‘_’, K . . 7‘“-_,'/‘./
(550 UNVER ivbED THE [HeAats THIT AEHE FESETZC //7 LT
ysel STHTED e He Feels ) 7w i s A7 = LensT L. Shoulol GET2.5 ysaus
Wf/ C o u < FJ‘(L.?”/U;’ Juwe 24, Zos1) 4o, 10=7 308

Kusss Somm /7"'/50 /0/'* yot ERROLA bzl él(l‘yro 4059“”7&:4

wAevER TLonE . , %
. i J - gl , A S A Seasu ‘
b 75 Kerion/ /ol 11 posrary THE P uintr) &% C{(;“ ce

3.}
’s) ) |
S W
EX 2
Q
4

A



DwE Ts ALL THe '
oo Tie Exllh=nC e
C . . \'E' C . :
Presenreo 1a e Resen hc: THAT Coun oy . o
DEFEMDHNT'I\,&M Hearind wiie vos ~DeSonk
€. ﬂﬂiuesr"ro Cee THE inenl wa3 ”ﬂDuI A .
Fu £THERMOKE 4 FTER. THE R sedTenc Henizr CE Loy Ste=T A Co-
Pt e B e £
* . AJ . <20
miwutes with # - el cnrseC ADIE e e e A Lo
THS ,ﬁﬁku_gé ~//éﬂ' NoT B;,,/7 ﬁ“ﬁ, 1‘0 A€ N M DEC;“&JI-T”E‘IH%?A,";;;
7,?//,;1 g YT/ \Tuqé 1ousso JS WS ///J 0"“//{/6-‘4 Syfudtron FROxA A
ﬁ”r(cauiue Dauy Oyee DosE) i Gh RESULTE® Jy He DEATH, 45 A
Péﬂh M’*L V E/Je—.fm— AGh /;‘, Sl CASES THNT coe € BE@Q&PI“\N'ﬂJOLU\\:JG
. Dﬂui ¢ o5 ak WH S THEN &j&ﬁ
P p mE T THE e O w79 ST ey lins
sc (ESGOAW LET o Jo i” ﬁf'dﬁ/fbf oy éié_’ﬁ_f{_lyf
ouil :r;tﬁé" A/e £fHeS, Yo ,:Iou/o( e HAO &
- w ritnd TIPGE s,

Hamew§ O !
] %raogfg'-f%: 2
et 2% ,

P,QES|DM/7 )
€
same 9= K" " 14/7/Icﬂ7la),_/ 2 2
! . Co 22 é{lbt 4 T2
) A'NP‘A’S THE ‘ép-?,ﬂ
Tl o8 L ATER 0N

M'I';-‘u'es;wm Y4,
! 7 ¢! g froesing e
2o

He sTof T7E P
oown TP THE HER of
geom T s e Lo
. M/ 2 T < SUES) v 77 IWT ja’”jﬁ
‘f’é”l‘t\/ THE TRu7% ¢ . P T Hen WRETE Tewn/
= Hear THE . # "‘7// oy oy po THE CONRTT
T 0#i ; T fCt 0E / —5P
Tonl ALouT T#: ’ _ >,
TuogE ML {oce WHICH
T e T e T o
- HAVE Shaww T/ffeouylmr AND FHekE MUST ! &’ %Oﬁ ,;%ZAM»-;
%wk Hoicersors faS‘ﬂI aw TO &) ﬂTTfl"T/a%% % @,
Yo%, . %
,‘?‘Pere‘
@
@

E R CD;\N-.’!E'L §
z

6¢



/VOWP I M‘I

0 s R
s R ST

rfC SEM—D‘FI /_ a

WITIEE of my g € B 4, A

£ (I Iveo 7y ;

bl yrrer, REST T4 Su of:: 7:1’/64' P2 Sowpr{ »fl # o
P ) °I\/€

Held Aeeounrnble Fe pu INE10EmT Tiatsr o0 i ld e
OlCurre

ysﬂ'ﬂs g0 , wiich bip IVdT‘//VVo/yg A —MG' 5 ‘/Mﬂtu};
4 Q00

&
IV oF Zoideressr—ry EVbrcnrs, e st & &g s s féii
¢€

Hrs = Aw
7?'2 (rl y i"’w 4“ C‘,'VVI‘}IMI\M'IA‘; WI]# ﬁguj /F/l é Cw#
ﬂﬁ’/ltdﬂ“'llfbo Eenmtemns oﬂ/?-/’/.!#é-f#ﬁd'w & fusso °FT’/FO£¢,,,

Wﬂfﬂﬂga I.|/ iEAIJI# MCOIVJN'"’ -« TD /%"ﬂ/ ”é’/VtE*‘/FJJ ﬁlﬂ

S‘fﬂ/s'"""f 4" WﬁZ’Jj/gmﬁ“c?#W/ﬂ . e 55/&:[7-/,9,7—,;/{ :

- Rovisnd by THE Disterer Coners.
Shon/ol gygg{ﬁe THE FIAS o ryfnv'/f Dots Pty Kestag-

Y gt 7ok A ow 3tw e+ A P i by
dets ’,c-/ Ao 7}7: C'z.?cm/‘( oni7y o ls e s 1 ContsSray
& Fice ’
Nf/‘164 /4'/6 WY £Cy”/z i S ) C,(/ ol C’d/#o;{(r-

£ APl o7
AT LpRess T /f/z':;d_‘/fj ,bf bw/f et /m (7 b s Caginess

pecurimg AFIEL 7 s w8 7O CM’”" [ Codenerisbeein. sy
e THAT ”9,6/!7/ o THE Hew 4,«/&»72/8/ %ﬂ/ﬂfﬂm 7e g
0.

L e2. brey
0 ey e S B
14N O ED f il dvE TIAT
,_f;&r _:r CASelsr;
Shme STRTAES AT TZ,,,,,, Sppwio 7 FS/{L"‘;Z: iy~ i BE U
W)chﬁ/ ﬂf“f"/f"’ry 78T.Cue: /in’)/3/ orf) 4. i —
§ /J' m 29/)/'/0 10- /¥ Soo = Mmoo~
5‘6/ / 82 =
USY R 2B g
Y 8 8

S

T Ry anw AsK Bt e &

S 3 ) OF THE (ourT TO Have wy - wi
Resav/mcm ﬂem;fy &.W/Ed . &\o% 5
O.

s YH over Bias, Burity Gow Fairn, 22,
[~
2%

%’

%

3‘0 3
M
w{*}

¥
%
xé°°a“

)



B 31
Aledw - 0 '.hce' of

ke, . N ;\% Epoie 3
owanE I”LMT’ Ty e ﬁ feve/ue Ao Lo, (aw, A

%0 N :r:zb/ StReer \S mﬂfif Waua'v;?? 6}' fw/"&ﬁ-.? Coniys i -vs.
- Forenee, 5S¢ 29rs) 20VL AN cWhy 11 r‘f;’ffam
. -1t R'r:\:-\-'sg‘ y ) 2012 ReSntnr
Gt ocp B83ev, 50
FLORENCE
o /473‘%:«7' ARG uts ﬂé«f-ra‘éojf Russo Eoeen s ffﬂﬁ/ 70 /‘;7"“7° it /7 /@"wa;w,

ANO T make PRope F/w/fj 10 H15 DECIS 190 ofwr'mfﬂy Deferioais yy,.
_ m"“m‘y Mfi’l;'umSEMfﬁla"oF ASyeads . 'Fullrlffnl r™HE é:y;;wcg 77)‘4-;"'“#.:
N Ffie{e,ﬁ&\_q ‘4,7 ~the Trosecator Vataien [AdR AT rue A/.s-ﬂuv? JW//;:{ clem/. | 010 way-
| Makt 40 Sm'(f,,: T ,4-?“,,_,,-,‘,7 ",_7""':” > ﬂ(;‘:,,,,,,.;;—.ro noT w INE ZSycns
Manosrony glimiomunn Seprence. AL THLPA Applictnr CO_*""? { frniAuosessns

Resenteo #lL His necETIar Facts 7o THE ConkT, ﬂif—%mm'é"én%q?ﬁ'
FRrasecutor Fterin faa Hep mewtson 17 Mg Tirtimomey 00 T SE AayTaasy)
TO Da w;#\ h;\s Defmnaﬂ". I/vww'al /rl { of THESYATE Evivemes v ‘r#:'.s erse
_w&s Heroim jr:/:s :’#«E pUATE 0F F}o - ﬁffw,;rvr W#/Z{ Had Kun) ot THE /'924'7-1)4},
of Te/al. @SK 7o Keview TwF Envence L 3 10 SKEETWnT ¥ Ertei-THem of Evrorwes 4iys

*E;&M&uebvl H‘) Ano Q EVIEN THE ‘Tk:w:cﬂiPT’ of ﬂ‘-‘fﬂ""” ";"'j ﬁwﬂ? )
2. p '
| ) 'A.Tp I'QMT' A“j““ | THAT His 701(€:€‘VF Merion 'b'-, Caunss{ HM"#yaMSm/
_'T'Rm LWAMMVT for Rppeal Sttould Be Heavo foe

e | ebescaur, by
:J:L St Reseeve F-°§...E!f:ﬁf£‘f‘ Review on Appeal. , Sec enss :
=Y Floriog, u.s 113 m.ﬂ'n-é%-ﬁi‘esmmsmﬁ&md ok Bupeesan

| . , . . | AARES Lk Hugeesa
States |0 Ren‘u‘a‘sﬂm@ #Eﬁﬂm@ ) Which was pe NIED by Tuge Mo :
Przserve Foa Pupeal 7199 Abwel] Ano

:Ouefge iy

’ £ .
'Q'E,B L fes = 6&4( 5/11)12



32

£ oo [Rlask

- (RePlicans)
m\\s 06 -y
1&\‘1\\“ \ 5 SR STHTE.0F Sucrt
\\L W, \‘&%‘“ 4.5¢ ag n/wnn'T)
QE_.@JELQL&I__%?R cRV1eE

baTe May 11, 2012

To! FileTe | To: Appelfare Defense oFfic
lleekoeCower ! Uerk or G ?‘.‘r@""‘.“‘f”_", Sty
(Connie Reel.)

Columbia,3C 222

130 N-I&by.ﬁ?ee‘?’ '
Flotence, 30 2950)

- THere rOﬂF mls N°+lc=—°pAfffﬁ‘ OFJ.GHfM" JIJ BEIW7

£rlE 45 Amenoss

To THE 7( ST ﬂd+1€e o nffea—é of Jenter femes THAT wwrtd Fr/é o/ /‘14, 8,2002-

Wiich is Tthu{ File wiryiv THE 100FY

. chE.B

s ferroo -
l
|

M 5/}//12

WiTH SINL?RF[7



,8:13-cv-01892-RMG-JDA  Date Filed 12/31/13 Entry Number 23  Page 9 of 18

to accept procedural default analysis where claim based solely on state law). Claims that are not
cognizable are not subject to the exhaustion requirement as those claims cannot be reached.
Conseqﬁently, the ‘instant claim — which is not based upon federal law — is not subject to the
exhaustion requirement. Even so, Respondent notes that Petitioner has not exhausted his all of
his available state remedies.

The State provides two basic remedies after conviction - direct appeal and post-
conviction relief. See generally S.C. Code § 14-3-330 (providing for appellate jurisdiction for
correction of errors of law); Rule 201 (a), South Carolina Appellate Court Rule (recognizing
right to appeal from final judgment); S.C. Code § 17-27-20 (setting out cognizable claims in
PCR and providing, for collateral_ actions, that PCR “comprehends and takes the place of all
other common law, statutory or other remedies heretofore available for challenging the validity
of the conviction or sentence. It shall be used exclusively in place of them”). See also Stewart v.
Warden of Lieber Corr. Inst., 701 F. Supp. 2d 785, 790 (D.S.C. 2010), appeal dismissed, 412 F.
App’x. 633 (4" Cir. 201 1) (“To exhaust a claim in state court, a person in custody has two
primary means of attacking his conviction: filing a direct 'appeal énd/or filing an application for
relief under the South Carolina Post Conviction Procedure Act”), Petitioner has no direct appeal
remedies available, but may have PCR remedies available, though not for the issue presented.

Petitioner failed to timely pursue and properly exhaust his direct appeal remedies. See
generally Rule 203 (b)(2), South Carolina Appellate Court Rules (ten (10) day limit in which to
appeal after sentence). See State v. Lawrence, 266 S.C. 423, 427, 223 S.E.2d 856, 858 (S.C.

1976) (“... we have no jurisdiction over ... an appeal in the absence of notice of appeal having

/ been given and timely served”); White v. State, 263 S.C. 110, 119, 208 S.E.2d 35, 39- 40 (S.C.

1974) (“it is well settled that in the absence of a notice of appeal having been given and timely

33
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served this Court has no jurisdiction over such an appeal”).® He has no direct appeal remedies
still available to him. Further, Petitioner has not filed a PCR actfon following the May 8, 2012
re-sentencing. See hgp;[[gubligigdgx.sccouns.org{Elbrence[Publiclndex (last visited December
31, 2013). [n South Carolina, there is a one-year statute of limitations in which to file for post-
conviction relief. The limitations period generally runs from the judgment if not appealed, or the
fatter of the remittitur or final decision of the appeal. S.C. Code § 17-27-45 (A). While arguably
Petitiofxer should not be given the benefit of the additional appeal time since he failed to follow
procedural requirements, see State v. Lawrence, 266 S.C, 423, 427, 223 S.E.2d 856, 858 (S.C.
1976) (“... we have no jurisdiction over ... an appeal in the absence of notice of appeal having
been given and timely served™); White v. State, supra, the South Carolina Court of Appeals did
issue a remittitur on March 20, 2013 from the attempt to appeal. Thus, Petitioner may still have
some PCR remedies available. See generally Wade v. State, 348 8.C. 255, 264, 559 S.E.2d 843,
847 (S.C. 2002) (“An individual under PCR effectively is granted oné chance to argue for relief
and must do so within a year of his final appeal”); Gibson v. State, 329 8.C. 37,42, 495 S.E.2d
426, 428 (S.C. 1998) (exhaustion of state PCR rémedies requires “filing of an application, the
rendering of an order adjudicating the issues, and petitidhing for, or knowingly waiving,
appellate review™). But again, the entire action is barred by the statute of limitations and the one
ground raised is not cognizable; therefore, this betition should not be dismissed in order to

pursue available state remedies.

6 Petitioner may claim in a PCR action that he was denied his right to a direct
appeal in order to seek late review of any direct appeal issues from the plea. See generally White
v. State, supra (direct appeal cannot be granted where notice not timely filed, but allowing
belated review of direct appeal issues by way of collateral action); Rule 243 (i), South Carolina
Appellate Court Rules (procedure to seek review of direct appeal issues within appeal from post-
conviction relief action). However, that is a collateral action remedy that does not revive the
direct appeal. White v. State.

10
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Rules (ten (10) day limit in which to appeal after sentencing). See also Gonzalez v. Thaler, 565
US. _ , __, 132 8.Ct. 641, 653-654 (2012) (rejecting use of remittitur dates: in applying
Section (d)(1)(A),.finding conviction final “when [petitioner’s] time for pursuing direct review...
in state court [] expires.”).? His federal time.limitat_ions period began to run thereafter. Petitioner
did not file the instant action until August 19, 2013, ° some four hundred and fifty-eight (458)
days later. Subtracting the one year Petitioner had in which to timely file, it appears that
Petitioner’s action is ninety-three (93) days late. |

Though Petitioner may still seek (and could arguably be allowed) to file a state post-
conviction relief action, such subsequent action, if any, would not restart the federal time
limitation period. See Smith v. McGinnis, 208 F.3d 13, 17 @™ Cir. 2000) (AEDPA time period
does not re-start at conclusion of éollateml litigation); Haney v. Addison, 175 F.3d 1217, 1220-21
(10" Cir. 1999) (same). See also Harris v. Hutchinson, 209 F.3d 325, 327 (4™ Cir. 2000) (“the
AEDPA provides that upon conclusion of direct review of a judgment of conviction, the one-

year period within which to file a federal habeas petition commences, but the running of the

sentence is the judgment.™) (quoting Berman v. United States, 302 U.S, 211, 212, 58 S.Ct. 164,

82 L.Ed. 204 (1937)). Cf Magwood v. Patterson, 561 US. 320, _ , 130 S.Ct. 2788, 2802

(2010) (finding resentencing constituted new judgment and habeas petition “not ‘second or
successive’ at all”),

8 Respondent notes McCleary v. Smith, 2012 WL 3598765, *6 (D.S.C. 2012) where
the Magistrate Judge allowed additional time for a failed attempt to appeal where a remittitur
issued. However, that was apparently conditioned on a state court also allowing the additional
for purposes of Section 17-27-45(A) in a subsequent PCR action. There has been no like
determination by a state court here. Respondent further notes that the petition in McCleary was
untimely even if the later date was used; thus, the additional time determination was not
dispositive. At any rate, the Magistrate Judge also found the conviction became final ten days
after sentencing, as Respondent here has argues. /4 Thus, Respondent submits Gonzalez v.
Thaler controls and the issuance of the remittitur following a late attempt to appeal is of no
moment.

’ Pursuant to Houston v. Lack, 487 U.S. 266 (1988), and the correctional facility
mailroom stamp on the petition envelope. (ECF #1, envelope attachment).

12
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is not now, a necessary element of due process of law. It is wholly within the
discretion of the state to allow or not to allow such a review. A citation of
authorities upon the point is unnecessary.

It is therefore clear that the right of appeal may be accorded by the state to
the accused upon such terms as in its wisdom may be deemed proper.

MecKane v. Durston, 153 U.S. 684, 687-688 (1894). See also Halbert v. Michigan, 545 U.S. 605,
610 (2005) (“The Federal Constitution imposes on the States no obligation to provide appellate
review of criminal convictions.”).

The only restriction is that “a State may not ‘bold the door to equal justice’ to indigent
defendants.” Halbert v. Michigan, 545 U.S. at 610. That is not at issue here. Petitionér had
counsel at re-sentencing'® and counsel was obligated to serveA a timely notice if Petitioner chose
to pursue direct appeal. See also Matter of Anonymous Member of the Bar, 303 S.C. 306, 307,
400 S.E.2d 483, 483 (S.C. 1991) (“If the client wishes to appeal and is indiéent or claims at the
end of trial to be indigent, trial counsel (whether appointed or retained) must serve and file a
Notice of Appeal as required by Rule 203, SCACR, and request a determination of indigency by
the Office of Appeilate Defense.”); Rule 264(a), South Carolina Appellate Court Rules (“The
attorneys and/or guardians ad litem of the respective parties in the court below shall be deemed
the attorneys and guardians of the same parties in the appellate court until withdrawal is
approved and notice is given as provided in this Rule”); Rule 602, South Carolina Appellate
Court Rules (¢) (“Trial counsel, whether retained, appointed, or Public Defender, shall continue

representation of an accused until final judgment, including any proceeding on direct appeal”

10 See Habeas Petition, p. 12, noting sentencing counsel as “Henry Anderson, Jr.”

See also http:/publicindex.sccourts.org/Florence/Publicindex (for GS355641) (reflecting
Anderson, Henry Morris Jr. as Defendant’s Attorney).

16



8:13-cv-01892-RMG-JDA  Date Filed 12/31/13  Entry Number 23 Page 17 of 18

until otherwise relieved by statute or order)."" Cf. Maples v. Thomas, __US.__, __, 132

S.Ct. 912, 922 -923 (2012) (reiterating general rule that when counsel “misses a filing deadline,

the petitioner is bound by the oversight”), Consequently, Petitioner’s claim is solely one that is

not cognizable ~whether the state court erred in dismissing his notice of appeal for lack of timely
service according to state prdcedural rules. See, e.g, Estelle v. McGuire, 502 U.S. 62, 67-68
(1991) (“it is not the province of a federal habeas court to reexamine state-court determinations
on state-law questions. In conducting habeas review, a federal court is limited to deciding
whether a conviction violated the Constitution, laws, or treaties of the United States,™);
McCleary v, Smith, 2012. WL 3598759, 3 (D.S.C. 2012) (“How South Carolina courts interpret
South Carolina statutes of limftation or rules of appellate procedure are beyond federal habeas
review.”); Hunter v. Bodison, 2009 WL 2588499, *13 (D.S.C. 2009) (rejecting issue “that the
Court of Appeals did not consider the whole record on appeal” finding the issue “not proper on
federal habeas review”).. See also generally Reed v. Ross, 468 US. 1, 10 (1'984) (recognizing
“the State’s interest in the integrity of its rules and proceedings and the finality of its
Jjudgments”). As Petitioner fails to present a federal issue, this claim is not cognizable,

However, the entire action is baﬁed by the statute of limitations. T hus, the action should

be summarily dismissed as untimely filed,

n To the extent Petitioner could prove counsel error in properly secure an appeal, he
would have an additional remedy in state court to attempt to secure belated review of any direct
appeal issues. White v. State, supra. This would, however, be a separate claims which, in turn,
would have be properly exhausted before being available for review in a federal habeas action.
Further, as noted above, see n. 6, such action would be collateral in nature and would not allow
Petitioner to restart the limitations period, even if granted. See Smith v. McGinnis, supra,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE )  FOR THE TWELFTH JUDICIAL CIRCUIT
Eddie Blash, Jr., #277603, )  Case No. 2014-CP-21-0850
)
Applicant, )
)
V. ) RETURN AND MOTION TO DISMISS
) ALL CLAIMS BUT WHITE v. STATE
)
)
State of South Carolina, )
)
Respondent. )
)

In response to the Application for post-conviction relief (PCR) filed April 3, 2014,
Respondent would show this Court:

L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Florence County Clerk of Court. Applicant was indicted at the
June 2000 term of the Florence County Grand Jury for trafficking cocaine over 400 grams (2000~
GS-21-839). He was represented by Henry M Anderson, Jr., Esquire.' On August 16, 2001,
Applicant proceeded to trial after which he was found guilty as charged. He was sér;tenced by
the Honorable B. Hicks Harwell to confinement for a period of thirty (30) years. Applicant did
not file a direct appeal of his conviction or sentence.

2002-CP-21-1473

Applicant filed a pro se application for post-conviction relief on August 16, 2002.
Applicant alleged he was being held unlawfully based on ineffective assistance of counsel
because counsel failed to file a timely notice of appeal. Applicant requested a belated appeal
pursuant to Mite v. State, 208 S.E.3d 35 (S.C. 1974). An evidentiary hearing was held in

Florence County on October 14, 2004, before the Honorable James E. Brogdon Jr. By Order

Page 1 of7



dated December 15, 2004, the PCR court found that Applicant had been denied his right to a
direct appeal and granted him the ability pursue a direct abpeal pursuant to White v. State and
thirty days to file an amended PCR application, which Applicant did through his attorney Scott
P. Floyd, Esquire. Two grounds were alleged in his amended application:

1. "My lawyer failed to file an appeal after he was requested to do so."

2, "My lawyer failed to object to the testimony of the witness Lowman Timmy Arush, III; "

On December 12, 2007, a hearing was held before the Honorable Thomas A. Russo on

Applicant's PCR application. Applicant and his trial counsel both testified at the hearing, On

January 8, 2008, the PCR court issued an order denying and dismissing Applicant's application
with prejudice, but also noting that Applicant was still entitled to his belated direct appeal.
White Appeal
On July 23, 2010, represented by Kathrine H. Hudgins of the South Carolina Commission
on Indigent Defense, Applicant filed a writ of certiorari with the South Carolina Supreme Court.
The State giid not object to the writ being granted, and the South Carolina Supreme Court granted

the writ pursuant to White v. State on December 1, 2011. Applicant presented one issue on

appeal: "did the trial judge abuse his discretion in imposing the maximum sentence because
Applicant would not admit guilt following ajixry trial." The Supreme Court held oral arguments
and determined that Applicant’s sentence was imposed in violation of his constitutional rights.
The case was reversed and remanded for re-sentencing. The Remittitur was issued April 16,
2012.
Re-sentencing and Attempted Appeal
Applicant was re-sentenced before the Honorable Thomas Russo on May 8, 2012, to

twenty-eight (28) years of imprisonment. Applicant attempted to file a notice of appeal of his

Page 2 of 7
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new sentence on May 11, 2012, complaining that the Judge Russo erred in imposing a similar
sentence that was above the mandatory minimum. On October 12, 2012, the South Carolina
Court of Appeals notified Applicant that his notice of appeal was deficient because he did not
provide a proof of service on the state’s counsel. Applicant submitted proof of service, dated
October 18, 2012; thereafter, on November 1, 2012, the South Carolina Court of Appeals
dismissed the appeal as untimely. Applicant filed a petition for rehearing and on February 11,

2013, the Court of Appeals denied the petition. The Remittitur was issued on March 20, 2013.

- Applicant appealed the Court of Appeals' dismissal to the South Carolina Supreme Court, which

was dismissed as untimely on April 12, 2013.
. 8:13-1892-RMG-JDA

On July 2, 2013, Applicant filed a ﬁetition for writ of habeas corpus in the United States
District Court under 28 U.S.C. § 2254. On December 31, 2013, Respondent filed a motion for
summary judgment and a return and memorandum. On January 2, 2014, fhe Court filed an Order
pursuant to Roseboro v. Garrison, 528 F.2d 309 (4th Cir.1975). Applicant filed a response on
March 6, 2014. Applicant raised one ground: "Dismissal of notice of appeal, dismissal
reconsideration motion by the Court of Appeals. Petition for rehearing is denied by the Supreme
Court of South Carolina and Court of Appeals.” On April 25, 2014, the Honorable Jacquelyn D.
Austin issued a Report and Recommendation, recommending that Respondent's motion for
summary judgment be grantéd and the petition be denied. On May 22, 2014, the Honorable
Richard Gergel issued an Order adopting the Report and Recommendation and granting
Respondent's motion for summary judgment,

IL
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In his current application_for post-conviction relief Applicant alleges he is being held
unlawfully for the following reasons:

1. Ineffective Assistance of Re-sentencing Counsel

a. "My counsel failed to file appeal within the (10) days, after we had discussion

about appealing my sentence after the sentencing."
b. Failure to Investigate,
2. Ineffective Assistance of Trial Counse]

Attached herewith and ‘incorporated herein are the Florence County Clerk of Court

Records, Applicant's re-sentencing transcript, and Applicant's prior PCR and appellate records,

Respondent reserves the right to amend this return upon receipt of relevant material.

IIL

Successive Application

The Respondént submité that all allegations excebt the allegation regarding a direct
appeal should be summarily dismissed for being successive to the previous application for post-
conviction relief. Successive applications for post-conviction relief are. disfavored. Land v.
State, 274 S.C. 243, 246, 262 S.E2d 735,737 (1980). S.C. Code Ann. § 17-27-90 requires that;

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application.  Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence, or in any other
Proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in the original,
supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were

not broperly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392,

Page 4 of 7
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394 (1991). Any new ground raised in a subsequent application is limited to those grounds that
“could not have been raised . . . in the previous application.” Id. If the applicant could have
raised these allegations in a previous application, then the applicant may not raise those grounds
in successive applications. Id. The applicant bears the burden of showing that the allegations
could not have been raised previously. Id.

Applicant could have raised the “ﬁew” grounds for relief in his prior post-conviction
relief applications. Applicant has failed to present any reasons why he should be allowed to
proceed with a successive application, Accordingly, Respondent moves for a summary dismissal
of the Application because it is successive.

Applicant claims that he was denied effective assistance of counsel because his trial
attorney failed to file a timely notice of appeal. The one-year statute of limitations does not apply
to a claim that an applicant was denied: his direct appeal. Wilson v. State, 348 S.C. 215. 559
S.ﬁ.Zd 581 (2002).

White v. State

Respondent submits that trial counsel for the Applicant was diligent in his representation
of Applicant and that he performed within the wide range of reasonable professional assistance.
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). In _Strickland, the United States
Supreme Court held that a convicted defendant's claim that counsel's assistance was so defective
as to require a reversal of a conviction requires that the defendant show, first, that counsel's
performance was deficient and, second that the deficient performance prejudiced the defense so
as to deprive the defendant of a fair trial. Respondent submits that trial counsel's performance
was ﬁot deficient nor was the Applicant prejudiced in any way by such performance. The

decision of the South Carolina Supreme Court, in White v. State, 263 S.C. 110, 108 S.E.2d 35
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(1974), holds that even though the post-conviction relief court finds that the Applicant had never
voluntarily and intelligently abandoned his appeal, the court has no jurisdiction to grant a belated
appeal. However, where an accused establishes in a post-conviction relief hearing that he was
unconstitutionally deprived of his statutory right to a direct appeal, the South Carolina Supreme
Court, upon an appeal of the post-conviction relief decision, will review the trial record and pass
upon all issues properly raised and argued as if the direct appeal has been perfected.

Counsel has a constimtionally-ifnp;)sed duty to consult with a defendant about an appeal
when there is reason to think either (1) that a rational defendant would want to appeal, or (2) that
this particular defendant reasonably demonstrated to counsel that he was interested in appealing.
Roe v. Flores-Ortega, 528 U.S. 470, 120 S.Ct. 1029 (2000). The Respondent submits that the
Applicant cannot satisfy the requirements set forth in the Roe test. However, the allegation of
counsel’s failure to advise the Applicant regarding the possibility of an éppeal probably raises
questions of fact that cannot be conclusively refuted by the record. The Respondent requests an
evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247
(1983); Delaney v. State, 269 S.C. 555, 238 S.E.2d 679 (1977).

IV.

Respondent denies each allégation that is not expressly admitted, qualified, or explained

herein.

V.

WHEREFORE, Respondent moves to summarily dismiss the application as successive.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
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/1

, 2015

KAREN C. RATIGAN
Senior Assistant Deputy Attorney ngeral

J. CROOM HUNTER
Assistant Attorney General
S.C. Bar No. 101253

Off of the Attorney General
Post Office Box 11549 -
Columbia, South Carolina 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) A 4 _ .
o v o ' ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE )
) 2014-CP-21-0850
)
EDDIE BLASH; IR., #277603 )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
iy )
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. Iamanemployee of the Respondent in:the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina- and that

this i & proper circumstance: of service by mail..

3. I have this day served a copy of the Return And Partial Motion To Dismiss All Claims
But White v. State in the above-captioned matter on the following person by-depositing same:in
{he United States. mail, postage prépaid:

Jonathan D. Waller; Esquire
1720 Main St., Suite 104
Columbia, SC 29201

DATED this 11" day of September, 2015 .
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State of South Carolina) In the Circuit Court
) ) - Twelfth Judicial Circuit
County of Florence ) 2014-CP-21-0850

EDDIE BLASH, JR.,
Plaintiff,
vs. Transcript of Record

THE STATE,

Defendant.

e e e N e e e e N

Florence, South Caroclina
March 14, 2017

BETFORE:

The Honorable Paul M. Burch

APPEARANCE S:

Mr. Johnathan D. Waller, Esquire
Attorney for Plaintiff

Ms. Lindsey A. McCallister, Esquire
Attorney for Defendant

LISA CARTER
CIRCUIT COURT REPORTER
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MS. McCALLISTER: Your Honor, the next case is Eddie
Blash, Jr. versus the State of South Carolina, 2014-CP-21-
0850. If he can come around.

Your Honor, we’re here today on Mr. Blash’s
application for post-conviction relief which was filed on
April 3, 2014. He is confined in the South Carolina
Department of Corrections. He was indicted at the June,
2000 term of the Florence County grand jury for trafficking
cocaine over 400 grams. He was represented by Hank
Andérson on those charges. He proceeded to trial on August
16, 2001 and was found guilty as charged and he was
sentenced by Judge Harwell to confinement for thirty (30)
years. He did not appeal that, filed a direct appeal of
that conviction sentence. He did file a motion for PCR or
an application for PCR in 2002, in August of 2002 and he
alleged ineffective assistance of counsel based on that
failure to file a notice of appeal and he was granted a

belated appeal pursuant to White v. State.

At that time, Your Honor, the judge also gave Mr.
Blash thirty (30) days in which to amend his application
and to allege any additional grounds that he wanted to
allege. The amended application containing two grounds,
the failure to file an appeal and that his attorney failed
to object to the testimony of a particular witness.

A hearing oh those issue was held on December 12, 2007
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before Judge Russo. Judge Russo denied all relief except

for the belated appeal pursuant to White v. State. OAD did

pursue that appeal for him and they presented one issue on

. appeal which was an issue as to whether Judge Harwell had

abused his discretion in sentencing. The Supreme Court
held oral arguments and they, ultimately, reversed and
remanded for re-sentencing. So Mr. Blash was re-sentenced
before Judge Russo on May 8, 2012 to twenty-eight (28)
years of imprisonment. He attempted to file a notice of
appeal of that new sentence but that appeal was,
ultimately, dismissed as being untimely in April of 2013.
He then filed a federal habeas petition on July 12, 2013
which was, ultimately, dismissed and then he filed this
second PCR application in 2014, Your Honor. And in the
State’s response, Your Honor, the State made its return.
And a partial motion to dismiss, Mr. Blash is raising the
issue of a failure to appeal from the re-sentencing hearing
but he is also raising additional issues of ineffective
assistance regarding counsel’s conduct at the original
trial. And so, Your Honor, the State would renew ocur
motion to dismiss those allegations, everything except for
the issue of the appeal. We believe that those allegations
are successive. He had a full evidentiary PCR hearing and
he did not raise those issues at that time. So we would

ask, Your Honor, to rule on that motion before we go
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forward today and I’11 let Mr. Waller be heard on that,

MR. WALLER: Your Honor, this application that is
successive on those issues, the only thing I can say is
that they were not raised. He had, what it seems two
evidentiary hearings, and whoever his attorney was at the
time, did not raise those issues and I want to proceed
forward on the belated appeal and one other iséue. Your
Honor, I guess he did, technically, have his bite at the
apple at that time as to the guilt portion. But these.
issues have never been before the court, so we would ask
that you deny the State’s motion dismiss and let him have
his day in court.

THE COURT: Nah, I don’t agree with that. Now, on
the issue of the belated appéal, if you’ve got something
there, you know, we can proceed with that but were not
reopening all of this after, as you say, he’s already had a
bite at the apple.

MR. WALLER: Yes, Your Honor. We do have some

issues with the belated appeal, Your Honor.

THE COURT: Okay.
MR. WALLER: I would call Eddie Blash.
THE CLERK: Mr. Blash, if you’ll raise your right

hand as best you can. Do you swear or affirm that the
testimony you give will be the truth, the whole truth, and

nothing but the truth so help you God?
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Eddie Blash- Direct Examination by Mr. Waller 7
MR. BLASH: Yes, ma’am.
THE CLERK: Thank you.

EDDIE BLASH, first being
duly sworn, testified as follows:

Direct Examination by Mr. Waller:

Q. Good morning, Mr. Blash, how are you today?
A. Okay. [
Q. Mr. Blash, I want, you heard the judge’s ruling, so I

want to kind of jump to the end. You were convicted
originally in 2001 and you got sentenced and then you got
re—-sentenced in 2012, is that right?

A. Yes.

Q. Okay. When you found out that your original thirty
(30) year conviction was going to be overturned, did you

and Hank Anderson, at a time, were y’all able to discuss

that?
A. No.
Q. Okay. And, I guess, let me back up, how did Hank

Anderson come to be your attorney?

A, From my trial.

Q. Okay. Was he appointed to represent- you?
A, No.

0. You hired him?

A. I hired him.

Q. And that was back in 2001 ---—
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Eddie Blash- Direct Examination by Mr. waller 8
A Yes.
Q —=— or whenever you hired him?
A. Right.
Q Okay. So he was still your attorney,from the original

case? You had him for both parts?

A, Yes.

Q. Okay. When you found out that you were going to get
re-sentenced, did you and Hank Anderson have éﬁy
discussions about getting re-sentenced?

A, No. We didn’t get a chance to do that.

0. Okay. Did y’all, it had been what, 11 years ---

A. Yes.

Q. -—- since you were originally sentenced?

A. Yes. |

Q. Okay. Did y’all have a chance to meet and discuss any

mitigation or anything like that regarding your sentence?
MS. McCALLISTER: Objection, Your Honor. Just to
clarify, my understanding of Your Honor’s ruling from a

minute ago was that we were here on the issue of an appeal,

is this going -- I'm objecting to relevance as to the
mitigation.
MR. WALLER: I'm just asking a background question

but I’11 move on.
Q. All right. Mr. Blash, you were, ultimately, sentence

by Judge Russo to twenty-eight (28) years, is that right?
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Eddie Blash- Direct Examination by Mr. Waller 9

A. Yes, sir.
Q. And was it your understanding that you had to be

sentenced from twenty (25) to thirty (30), that was the
range it carried?

A. Yes.

Q. Okay. After you were sentenced by Judge Russo, were
you and Hank Anderson able to have any conversations after
you got sentenced?

A. Yes.

Q. Okay. What did y’all talk about?

A, Well, he asked the bailiff can he speak with me and me
and him discussed -- he say he was, you know, wasn’'t
satisfied with the sentencing from Judge Russo and that we
would try to appeal it. and I told him that’s what I was

wanted to do and we discussed it and he said that’s what

we’ll do.

Q Okay. Were y’all —-— y’all were in this courthouse?
A, Yes,

Q Were y’all in this courtroom or upstairs?

A I don’t remember what floor.

Q. Okay. But you got to talk to him afterwards ---—

A. Oh, yeah, yeah, yeah, he ask to speak —-—-

0. Y’all discussed -——

A. Yeah, he ask to speak to me, yeah, afte£ —— he wasn’t

satisfied with the sentencing from Judge Russo -and, you
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Eddie Blash- Direct Examination by Mr. Waller 10

know, we discussed that.

Q. Okay. And you ask him to file an appeal on your
behalf?

A. I asked him to file an appeal.

Q. Okay. Did y’all talk about any post-trial motions or
post sentencing motions other than the appeal?

A. No. He just said that he wasn’t satisfied. He
thought the judge would’ve, you know, given me the twenty-
five (25) year sentence after he had the discussion with
the solicitor, Clements and Clements éaid it wasn’t a
problem for the twenty-five (25) years but he didn’t have,
he didn’t have the case and we went on from there.

Q. Okay. After you and Mr. Anderson had- that
conversafion, where did you go?

A. I went to R&E, Kirkland.

Q. Okay. So you were —— I'nm trying to just make sure the
judge understands, you were in SCDC custody when you got
re-sentenced or in Florence County custody?

A, I was in Florence County custody.

Q. Okay. So you had to go back to the whole reception
and evaluation process in Kirkland?

A, Yes. At R&FE at Kirkland.

0. Okay. Wﬁat —— describe that for me, if you can? What
do you have access to?

A, Over there they Jjust lock you down and, you know, you
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Eddie Blash- Direct Examination by Mr. Waller 11

have to wait until they transfer you to the Department of
Corrections.

Q. QOkay. Do you have access to writing letters and
things like that, telephone, any of that stuff?

A. Yeah. They give you a pin number for a telephone and,
you know, they give you pencil and stuff like that to
write.

Q. Did you —-— did you talk to Hank Anderson the first
little bit when you got there?

A. No.

Q. Okay. Did you attempt to file an appeal?

A. I wrote the Court of Appeals and ask was an gppeal
filed on my behalf and they wrote me a letter back saying
they don’t see any where an appeal been filed.

Q. Okay. What did you do then?

A. And then I ask to go to the library and they said I
have to wait until I get to the institution to where I'm
going. to be able to go to the library to file any appeal.
0. Okay. So you weren’t able to do it at Kirkland?

A, No.

Q. Okay. Did you, ultimately, try to file an appeal?
A. Yeah. After I got —— after I got to the prison and
that’s when I tried to file an appeal.

Q. Okay. What did the Court of Appeals tell you?

A. The Court of Appeals said it wasn’t timely filed.
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Eddie Blash- Cross Examination by Ms. McCallister 12

Q. Okay. Did you get that appeal because it wasn’t
timely filed?
A. No. That’s why I had to go to a PCR for ineffective
assistance of counsel of not filing an appeal within the
ten days that was required for him to do and ....

MR. WALLER: I have no further questions. Please
answer any questions that Ms. McCallister might have.

MS. McCALLISTER: I beg the Court’s indulgence, Your
Honor.

Cross Examination by Ms. McCallister:

Q. Mr. Blash, do you recall how soon it was after you
went to R&E that you sent that letter? You said you sent a

letter to the Court of Appeals?

A. Yes. I sent a letter to the Court of Appeals.
Q. Do you recall how soon after you got to R&E that was?
A, How soon they sent me to R&E? Seven to ten days, from

they sent me to the county to R&E.
Q. Okay. I'm sorry. So immediately after you were re-
sentenced that day on May 8, 2012 ~--
A. Right.
——~ You went back to Florence County —---
Yes.

Q

A

Q. --- that day ---
A

Q

—-—= that afternoon?
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Eddie Blash- Cross Examination by Ms. McCallister 13

A. Yes.
Q. Okay. And so what kind of access to communication,

phone, writing issuance did you have in the Florence County

Jail?

A. They just gave me pencil and paper, the clip paper to
write on.

Q. Okay. And did you have access to a phone to call your
attorney?

A. No.

Q. Did you ever ask?

A, No.

Q. Okay.

A. I just wrote the court. That’s it.

Q. Okay. So you wrote the Court of Appeals a letter

immediately after your sentencing hearing when you were

returned to Florence County?

A. Yes.
Q. Okay. That same day?
A. No. A couple of days.

Q. A couple of days later?

A Yeah, like, three or four days.

Q. Okay. But I thought you said that you, at that time,
you were expecting Mr. Anderson to file an appeal for you?
A, Yeah. We had a discussion after I got sentenced in

the courtroom and he said he was unhappy with the sentence
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Eddie Blash~ Cross Examination by Ms. McCallister 14

and that we could file an appeal and I ask him to go ahead
and file an appeal for me.

Q. So you called the Court of Appeals or you wrote the
Court of Appeals to check if that had been done but you
never wrote or called Mr. Anderson to ask 1f that have been
done?

A. No.

Q. Why did you not call your attorney and ask him if he
had done what you had ask him to do?

A. I didn’t have no access to call my attorney.

Q. Why didn’t you write him a letter like you wrote the
Court of Appeals?

A, Because they said I had ten days and I told them my
lawyer was supposed to do that for me and they said what
you can do, they told me —-- they gave me the little
information in Florence County saying that you can write
them and they’11l let you know if an appeal has been filed
on your behalf and that’s why wrote.

Q. Okay. So you wrote —-— okay. And after you found out
- affer you got the response saying that no appeal had

been file, did you try to contact Mr. Anderson at all?

A, Yeah, I wrote a letter.
0. You wrote a letter to him?
A. Yeah.

0. Do you have a copy of that letter?
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Eddie Blash- Cross Examination by Ms. McCallister 15

A. The only letter I have here is the one I wrote to the
Florence Clerk of Court.

Q. Okay. So you don’t have a copy of the letter --—-

A, No.

Q. --— that you say you wrote to Mr. Anderson?

A. No. I just wrote the clerk of court and they stamped
it.

Q. Okay. And then —— do you know the date that the Court
of Appeals told you that no, nothing had been filed on your
behalf? Do you know approximately when that was?

A. The date that, that they told me -- I wrote on the A
or 8t and they responded back like the 13%.

Q. Okay. Of May?

A. Of May.

Q. Okay. So you received a response on the 13%" of May?
Did you --—-

A, No. I got —-- no, no, no, no, no. May —-- I got
sentenced May 8% —- I got sentenced, I think, May 8% and I

wrote after that, like, three days after that.

Q. QOkay.

A. And I think I got a letter back from them -- yeah,
around that time —--- |

é. Okay.

A. Thirteenth or 14%.

Q. You got a letter back from them -—-
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Eddie Blash- Cross Examination by Ms. McCallister 16

A, Yeah.

Q. ——= around 13*" or 14t of May saying thHat nothing had
been filed?

A. Right.

Q. Okay. And I believe you said earlier you understood
you only had ten days, correct? |

A. Yes.

Q. Okay. So at the time that the Court of Appeals
responded to you saying that nothing had been filed, you
were still within your ten day window, correct?

A, And I filed it.

Q. But you didn’t -- so you attempted to file your own
notice of appeal?

A. Yes. I attempted to file Iy own appeal once they,
once they told me that my lawyer had ten days to file an
appeal and for me to file it, just in case hé didn’t file
it, and that’s why I went on ahead and filed it.

Q. Okay. But why did you not -- did you not attempt to
contact Mr. Anderson at that time and say hey, why hasn’t
my appeal been filed yvet?

A, No. Because he told me he was going to do it but they
told me that I can go ahead and do it just in case that
your lawyer don’t do it, you’ll have it in the 20", within

the ten days.

Q. Did you ever, after you did that, did you ever attempt
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Eddie Blash- Direct Examination by Mr. Waller 17

to contact Mr. Anderson and tell him that you had done
that?
A. No, I did not. I took his word because, you know, he
been my trial lawyer and so I just took his word on it and
we discussed it and we went from there. That was it.
Q. Thank you.

MS. McCALLISTER: That’s all the questions that I
have for him.

MR. WALLER: Just very briefly, Your Honor.

Redirect Examination by Mr. Waller:

0. Mr. Blash, after your conversations with Mr. Anderson,
you didn’t think that you would have to file your own
appeal, did you?

A. Nah. That’s why I just said he been my lawyer for
trial and for the re-sentencing and he was unsatisfied with

sentence so I ---

0. You assume that he was going to file?

A. Oh, yeah, of course. |

Q. How long did you have to stay at RE&E?

A. Seven months.

Q. Okay.

A. After I got re-sentenced.

Q. Okay. Had you been to R&E before when you first got
convicted?

A. Yeah.
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Hank Anderson- Direct Examination by Ms. McCallister 18

Q. How long did you stay that time?

A. ‘Thirty days.
Q. Okay. 1Is that the normal, thirty days?
A. Yeah.
Q. Okay. But you were there seven months this time?
A. Yeah. The second time, seven months.
MR. WALLER: No further questions.
MS. McCALLISTER: Nothing further, Your Honor.
THE COQURT: You may step down. Thank you.
MR. WALLER: Nothing further from the applicant,

Your Honor.

MS. McCALLISTER: - Your Honor, the State would Mr.
Anderson.

THE CQURT: Come around and be sworn please.

THE CLERK: Do you swear or affirm that the

testimony you give will be the truth, the whole truth, and
nothing but the truth help you God?
MR. ANDERSON: Yes, ma’am.
THE CLERK: Thanklyou.
HANK ANDERSON, first being
duly sworn, testified as follows:

Direct Examination by Ms. McCallister:

0. Mr. Anderson, have you had a chance to review your
file in this matter?

A, Yes, ma’am.
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Hank Anderson- Direct Examination by Ms. McCallister 19
Q. Okay. Do you remember the representation of Mr.
Blash?

A. Yes, ma’am.

Q. Okay. Can you tell me a little bit how you came to be
involved in the case in the first place?

A. Yes, ma’am. Eddie and another young man were charged

with trafficking a thousand grams or more of powder

cocaine. He and his family retained me. His co-defendant

retained Debbie Jackson and a former US attorney, Bill

Nettles, and we worked on the case together. It later went

to trial and when we were at trial, right after the jury

selection, the co-defendant went down the elevator and has

never been seen from since.

Q. QOkay.
A. Mr. Blash stayed and we tried his case.
Q. Qkay. And so you recall you were involved in the

first PCR and the issue of the appeal and re-sentencing,
that correct?

A. Yes, ma’am.

Q. Okay. And do you recall the re-sentencing of Mr.
Blash, do you recall that hearing?

A. I do.

Q. Okay. Do you recall having a conversation with Mr.
Blash that day and him asking you to appeal his re-

sentencing?

is
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Hank Anderson- Cross Examination by Mr. Waller 20

A, I recall having a conversation with him. I do not
remember him asking me to appeal it.

Q. Okay. 1Is it your understanding -~ did you talk about
= I'm sorry let me stop and rephrase that -- when you
found out that Mr. Blash was going to be re-sentenced, did
you have a chance to meet with him?

A, I did. It was very brief. I think the public
defender had filed some motions and I think they were in
the process of going forward and I think Mr. Floyd, Scott
Floyd who is the circuit defender, I told him that I would
be happy to do it because I was a lot more familiar with
the case than I thought he was.

Q. Qkay. And so after the re-sentencing that day, you do
recall having a conversation with Mr. Blash?

A, Yes, ma’am, I do.

Q. Do you recall what you talked about?

A. I told him again T was sorry that he didn’t get the
minimum. T thought that Harwell was giving him the minimum
and then I was hopeful that Judge Russoc would have given
him the minimum. And a lot of what I told Judge Russo was
what we originally told Judge Harwell, you know, that, of
course, twenty-five (25), it’s non-parolable, you know,
he’d have to max it out and that, you know, unlike his co-
defendant he had stayed and faced, you know, wanted to go

to trial. He didn’t run. Always showed up when he was
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Hank Anderson- Cross Examination by Mr. Waller 21

supposed to and those were the same arguments we made.
Q. Okay. At that —— at that point in time after the re-
sentencing, did you —-- did you have any reason to believe
that Mr. Blash wanted to appeal?
A. No, ma’am. And I knew that we were back because that
issue had been raised and he had not appealed or I had not
appealed it the first time so I’m not hundred percent sure
but I an ninety-nine percent sure that if he had asked mé
to file an appeal I would’ve done it. I just don’t
remember him asking me that.
Q. Okay. Did you ever receive any phone calls or
correspondence from him after the re-sentencing indicating
that he wanted an appeal?
A, No, ma’am, I did not.
Q. Okay. So you don’t recall receiving a letter from him
saying, hey, why haven’t you filed my appeal yet?
A. No.
Q. Okay. Thank you.

MS. McCALLISTER: No further questions from me, Your
Honor. |

MR. WALLER: Just briefly.

Cross Examination by Mr. Waller:

Mr. Anderson, you, just to clarify, you did not find appeal
from the 2001 trial?

A. No, I did not.
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Hank Anderson- Cross Examination by Mr. Waller 22

Q. Okay. Did you‘and Mr. Blash have a discussion after
that trial about filing an appeal that you recall?

A, I don’t have that file with me. I think he did and
that he and his mom and T had conversations as well.

Q. You have a separate file for ....

A, I have a large file from the 2000/2001 case and then
I’ve got the re-sentencing from 2012.

Q. Okay. Ms. McCallister asked you if you had an
opportunity to meet with him prior to.re—sentencing, did
y"all discuss how the ré-sentencing would go as far as
procedurally and what you would do after the re-sentencing?
A, He and I met very briefly before the re-sentencing. I
told him, of course, you know, the only thing we here for
is the number between twenty-five (25) and thirty (30) and
we would ask the judge for the minimum and that, you know,
that’s really all we discussed as far as I remember.

Q. Okay. Other than your conversation with him,_do you
remember where y’all spoke right after he was re-sentenced?
A, I think we were here in this courtroom because Nicole
was the clerk and Nicole normally works in this courtroom
and Doris would normally work the one upstairs.

0. Okay. So it was kind of around here where y’all
would’ve spoken right afterwards?

A, Yes, sir.

Q. Did y’all —- have you talked to him since?
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Hank Anderson- Cross Examination by Mr. Waller 23
A. Since the re-sentencing?
Q. Correct. That day?
A. No, sir.
MR. WALLER: I beg the Court’s indulgence please.

Nothing further, Your Honor.

THE COURT: Anything else?

MS. McCALLISTER: No. Nothing further, Your Honor.
THE COURT:‘ You may step down. Thank you.

MR. WALLER: Your Honor, I’ve just got a brief

argument if you’ll entertainment.

THE COURT: All right.

MR. WALLER: Your Honor, the testimony from Mr.
Blash is fhat they met and then spoke after the re-
sentencing. He asked Mr. Anderson to file an appeal. Your
Honor, it’s clear from the record that you have in front of
you, I believe you have a copy of the clerk’s file, that no
appeal was filed by Mr. Anderson and Mr. Blash, ultimately,
did try to file an appeal after he learned that no appeal
had been filed on his behalf. I think that’s evidence of
his desire to have an appeal filed. Your Honor, there was
—— he testified that he was in Kirkland for seven months.
That the access there was restricted. He couldn’t go to
the law library until he went to the facility he was
permanently housed at. Your Honor, Mr. Anderson didn’t

file an appeal from the first one either that’s how we wind
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up back here today. I think all those things, Your Honor,
add up to show that Mr. Blash did express a desire to have
an appeal filed and one was not. So I would ask the Court
to grant the belated appeal from the re-sentencing in 2012.

MS. McCALLISTER: Your Honcr, I believe Mr. Blash
testified that after the re-sentencing he was immediately
returned to Florence County and was there for seven to ten
days which would’ve been the window for the appeal. He
testified he wrote them and got a letter back from fhem
within that time-frame and that he still did not make any
efforts to contact his attorney and let him know that he
wished for an appeal to be filed. As Mr. Anderson said, he
was back here because of an appeal not being filed the
first time and that’s something that he is, I think, he
said ninety-nine percent suré that he would remember if he,
if Mr. Blash had asked him to file that appeal. So we
would argue that, that he has not met his burden on that
issue, Your Honor.

MR. WALLER: Your Honor, there is one thing I left
out. As we know the mailbox rule does not apply to appeals
so that ten days, even if you mail it on the tenth day,
it’s not valid until it’s actually filed.

THE COURT: All right. Thank y’all very much. I’m
going to take a look at —--

MR. WALLER: Thank you, Your Honor.

71




72

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25
MS. McCALLISTER: Thank you.
THE COURT: -—— this matter. I’m going to make a
decision today.
MR. WALLER: Thank you, Your Honor.

(CONCLUSION OF THE HEARING ON MARCH 14, 2017)
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Respondent. ) 52% _-’-'_‘ 1
) en - = u: o
[ I T *Y B

This matter comes before the Court by way of an Application for Post-Co;wictipﬁ Relief
(PCR) filed April 3, 2014. Respondent made its Return and Motioﬁ to Dismiss.A..ll élaims but
White v. State on September 9, 2015. The Court convened an evidentiary hearing into the matter
on March 14,‘ 2017, at the Florence County Courthouse. Applicant was present at the hearing
and represented by Jonathan Waller, Esquire. Lindsey A. McCallister, Esquire, of the South
Carolina Attorney General’s Office, represented Respondent.

At the evidentiary hearing, Applicant testified on his own behalf. Respondent also
presented testimony from trial counsel, Henry M. Anderson, Jr., Esquire (Counsel). The Court
also had before it a copy of the sentencing transcript, the Florence County Clerk of Court
records, the Applicant’s South Carolina Department of Corrections records, the PCR application,
and the retum. |

Prior to the commencement of the evidentiary hearing, the Respondent renewed its

motion to dismiss all claims but White v. State, for a belated appeal. While counsel for

Applicant argued in opposition to the Respohdent’s motion, he acknowledged that Applicant had

previously had a full PCR hearing and that any claims other than the White v. State claim had
Page 1 of 8
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either beén previously ruled upon or Applicant had the opportunity to have them ruled upon.
Based oﬁ,the Respondent’s motion and argument from counsel, this Court granted Respondent’s
Motion to Dismiss All Claims but White v. State.
L. PROCEDURAL HISTORY

The Applicant is presently confined in SCDC pursuant to orders of commitment from the
Florence County Clerk of Court. Applicant was indicted at the June 2000 term of the Florence
County Grand Jury for teafficking ‘cocaine over 400 grams (2000-GS-21-839). Henry M.
Anderson, Jr., Esquire represented the Applicant.

The State proceeded to trial on August 16, 2001, and the jury found the Applicant guilty
as indicted. The Honorable B. Hicks Harwell sentenced the Abplicant to a term of thirty (30)
yeﬁrs imprisonment. The Applicant did not appeal. Applicant file a pro-se Applicatiqn for Post
Conviction Relief on August 16, 2002 in which he alleged he was being held unlawfully based
on ineffective assistance of counsel because Counsel failed to file a timely notice of appeal.

An evidentiary hearing was held in Florence County on October 14, 2004, before the
Honorable James E. Brogdon, Jr. By Order dated December 15, 2004, Judge Brogdon found that
Applicant had been denied his right to a direct appeal and granted him both the ability to pursue

a direct appeal pursuant to White v. State as well as thirty (30) days to file an amended PCR

application. Applicant amended his application to include a claim of meffectlve assistance of
counse] for failure to object to the testimony of a witness.

At a subsequent hearing on December 12, 2007, the Honorable Thomas A. Russo denied
and dismissed Applicant’s Application with prejudice but noted that Applicant was still entitled

to his belated direct appeal. Upon appeal, the South Carolina Supreme Court held that
Page 2 of 8
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Applicant’s sentence was imposed in violation of his constitutional rights. The sentence was
reversed and remanded for re-sentencing, with the Remittitur being issued April 16, 2012.

Applicant was re-sentenced, following a hearing, by the Honorable Thomas A. Russo on
May 8, 2012 to a term of twenty-eight (28) years impfisonment. Applicant attempted to file a
notice of appeal of his new sentence on May 11, 2012, complaining that Judge Russo erred in
imposing a similar 5entence that was above the mandatory minimum. On October 12, 2012, the
South Carolina Court of Appeals notified Applicant that his notice of appeal was deficient
because he did not provide a proof of service on the state’s counsel. Applicant submitted proof
of service, dated October 18, 2012; thereafter, on November 1, 2012, the South Carolina Court of
Appeals dismissed thé appeal as untimely. Applicant filed a petition for rehearing and on
February 11, 2013, the Court of Appeals denied the petition. The Remittitur was issued on
March 20, 2013. Applicant appealed the Court of Appeals’ dismissal to the South Carolina
Supreme Court, which was dismissed as untimely on April 12,.2013.

On July 2, 2013, Applicant filed a petition for writ of habeus corpus in the United States
District Court under 28 U.S.C. § 2254. On December 3 1, 2013, Respondent filed a motion for
summary judgment and a return and memorandum. On January 2, é014, the.Court filed an Order
pursuant to Roseboro v. Garrison, 528 F.2d 309 (4" Cir. 1975). Applicant filed a response on
March 6, 2014. Applicant raised one ground: “Dismissal of notice of appeal, dismissal
reconsideration motion by the Court of Appeals. Petition for rehearing is denied by the Supreme
Court of South Carolina and Court of Appeals.” On April 25, 2014, the Honorable Jacquelyn D.
Austin issued a Report and Recommendation, recommending that Respondent’s motion for

summary judgment be granted and the petition be denied. On May 22, 2014, the Honorable
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Richard Gergel issued an Order adopting the Report and Recommendation and granting

Respondent’s motion for summary judgment.

II. ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

L. Ineffective assistance of counsel

III. SUMMARY OF TESTIMONY
During the evidentiary hearing, Applicant testified he was resentenced by Judge Russo

following the Supreme Court overturning his previous sentence. He testified that he and Counsel
met briefly .prior to the resentencing but that they did not have much time to dis.cuss the
resentenéing or prepare for the resentencing. Applicant testified that he did not feel that-counsel
was prepared for the hearing and that there Wwere no witnesses or anyone to speak on his behalf,
Applicant testified that Counsel asked Judge Russo to consider the minimum sentence m his
resentencing of Applicant, Appiicant also addressed Judge Russo and asked for leniency.
Applicant testified tha.t following Judge Russo’s sentence, he and Counse] were able to speak
briefly before he was transported. He testified that during that meeting with cbunsel, he asked
Counsel to file an appeal of the sentence on his behalf. Applicant testified that following his
meeting with Counsel, he was unable to 4communicate with counsel and did not have any
communication with Counsel for a lengthy period of time. However, on cross examination,
Applicant acknowledged he did have the ability to send letters and access to mail, as he was able

to send his pro se notice of appeal within three days of the resentencing hearing. He testified that

Page 4 of 8
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following his conversation with Counsel, he was uﬁder the impression that Counsel would be
filing an appeal on his behalf and that he did not contemplate having to file his own appeal.
However, Applicant also testified he did not attempt to write or call Counsel after resentencing
regarding the statﬁs of an appeal, even though he was aware that notice had to be filed within ten
days. Applicant testified that he attempted to file an appeal on his own, but that it was late
because it was not timely served on the State, and it was dismissed by the Court of Appeals.
Applécant testified that Counsel had failed to file an 'appeal following his conyiction at trial as
well.

After the conclusion of Applicant’s testimony, the State presented testimony from
Counsel, Counsel testified he recalled representing Applicant and reviewed his file prior to the
PCR hearing, Counéel testified he was retained to represent Applicant. Counsel testiﬁed he met
with Applicant both prior to the resentencing and immediately after. Counsel testified that he

presented mitigation to Judge Russo and asked that the mandatory minimum be considered in

" light of that mitigation, but also acknowledged that the sentencing range of 25 years to 30 years

did not leave much room. Counsel testified that he did not recall Applicant specifically asking

him to file an appeal.

1V. FINDINGS OF FACT AND CONCLUSIONS OF LAW
'This Court has reviewed the record in its entirety and has heard the testimony and
arguments presented at the PCR hearing. This Court has further had the opportunity to observe

each witness who testified at the hearing, and to closely pass upon their credibility. This Court

has weighed the testimony accordingly. As an initial matter, this Court finds both Counsel’s’
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testimony and Applicant’s testimony credible.
Set forth below are the relevant findings of fact and conclusions of law as required by
S.C. Code Ann. § 17-27-80 (2003):
A. Appeal
This Court finds Applicant did not knowingly and intelligently waive his right to a direct
appeal. Counsel must ensure that a criminal defendant is made fully aware of his appeal rights,

White v. State, 263 S.C. 110, 118, 208 S.E.2d 35, 39 (1974). In the absence of an intelligent

waiver by the defendant, counsel must either initiate an appeal or comply with the procedure
required by Anders v, California, 386 U.S, 738 (1967). Id. Where the post-conviction relief judge
determines that the applicant did not freely and voluntarily waive their éppellate tights, the
applicant may petition the South Carolina Supreme Court for review of direct appeal issues

pursuant to White v. State, See Rule 243(i)(1), SCACR; Davis v. State, 288 §.C. 290, 291 n.1,

342 S.E.2d 60, 60 n.1 (1986) (“Even where the post-conviction relief judge makes this finding,
he may not grant relief on this basis, Instead, the applicant must petition this Court for a White v.
State review.”), |

In the present case, Applicant testified that Counsel was specifically asked to file an
appeal on Applicant’s behalf following his re-sentencing and that Applicant was -under the
impression that Counsel would do so. Counsel testified hé did not specifically remember
.Applicant requesting an appeal. Applicant testiﬁed that upon leaming that Counsel had not £iled
an appeal on his behalf, Applicant attempied to do so on his own, .however it was dismissed as
untimely because.the State was not served. It does not ahpear' that Applicant knowingly and

intelligently waived his right to appeal; therefore, he is entitled to pursue a belated appeal
Page 6 of 8
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pursuant to the procedure outlined in White v. State. As such, the Court finds Applicant did not

knowingly and voluntarily waive his appellate rights and is entitled to an appeal from his

conviction. Applicant’s lack of an appeal can be remedied pursuant to Whité v, State.

B. All Other Allegations

As to any and all allegations that were raised in the application of at the hearing in this

“matter and not specifically addressed in this Order, this Court finds Applicant failed to present

any evidence regarding such allegations. Accordingly, this Court finds Apblicént waived such

" allegations and failed to meet his burden of proof regardihg them. Therefofe, they are hereby

deemed to have been abandoned.
V. CONCLUSION
Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations. Counsel was not deficient in any manner, nor was
Applicant prejudiced by counsel’s representatioh. Therefore, this application for PCR must be

denied and dismissed with prejudice. This Court, however, concludes Applicant is entitled to

- petition for review of direct appeal issues from the conviction pursuant to White v. State.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief be denied and
dismissed with prejudice; '

2. Within thirty (30) days of service of this Order, counsel for
Applicant must file a notice of appeal to secure the appropriate
review of Applicant’s conviction. Counsel and Applicant are
directed to Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986), and
Rule 243(i), SCACR, for the appropriate procedure for securing
appellate review; and
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3. That Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this /& 8 g_ay of 2017,
w “7
PAUL M. BURCH

P Presiding Circuit Judge
Twelfth Judicial Circuit

; South Carolina
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WITNESSES
LT, J. LEE ECSO
—Kirby
;_ERDS' PSP
D/0s 4/11/00

ARREST WARRANT NO, G-355640 (1) _
G-355641 (1)

ACTION OF GRAND JURY

FR[ rE N l. - .

&Z ~

F n of Grand Jury

J

":‘ @ 5 A &
Q é . ; %g g-blvj.
ForemanNof Petit Jurfy .Dare:

DOCKET NO. Mﬁl_

PARR
The State of South Caroling,

County of ____FLORENCE

COURT OF GENERAL SESSIONS
JUNE TERM _2000

THE STATE

vs,

MICHAEL GEORGE MONFRIES VIa(¥8h

eopIE BLASE )| (lu Aeroovw

Indictment for

UNLAWFUL DRUGS




}
) ! P

FORM 32 (12/87) . " a

STATE OF SOUTH CAROLINA

COUNTY OF_FILORENCE

lNDICTMENT‘FOR

)
; UNLAWFUL DRUGS

At a Court of General Sessions, convened on June 1, 2000

the Grand Jurors of —ELD_REM_ : County present upon their oath:

That MICHAEL GEORGE MONFRIES and EDDIE BLASH did in FLORENCE County on or
about April 11, 2000, violate Section 44-53-370(E) of the Code of Laws of South
Carolina (1976), as amended, in that the said MICHAEL GEORGE MONFRIES AND EDDIE

BLASH was knowingly in actual or constructive possession of more than 400 grams
to wit: 997.27 grams of Cocaine, -

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided. '
. . [ ]

SOLICITOR ' S




s%ﬂm OF SOUTH CAROLINA K en ssflod Iy supf “’fh!"m%‘%ﬁﬂﬁ"f!lr GENERAL SESSIONS
COUNTY.OF °* Florence =~ L Ke~ el ing -

STATE VS. INDICTMENT/CASE#: __ 00- 839
Eddie Blash AWH# _ G355641

ARA: Date of Offense: _4/11/2000

Race: B Sex: M Age: 43 S.C.Code § :_44-53-0370(e)2)(e)

" DOB:
Address:
City,State

CDR Code #: 0281

DL#: SID#: ) SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes[] Neo[] :
In disposition of the said indictment comes now the Defendant who was CONVICTED OF or CJPLEADS
TO: TRAFFICKING IN COCAINE, 400 G OR MORE 285 A~ WA 5
L] ‘ -
in violation of § 44-53-0370(e)(2)(e) of the S.C. Code of Laws, bearing CDR Code # 0281
7] NON-VIOLENT VIOLENT [XJSERIOUS  [JMOST SERIOUS [JMandatory GPS(CSC X1§17-2545
w/minor 1st or Lewd Act) :
‘The charge is:  [X] As Indicted. TLesser Included Offense, [ JDefendant Waives Presentment to Grand Jury. (defendant's initials)
The .@ ZAXithout Negotiations or Recommendation, [] Negotiated Sentence, [ Recommendation by the State.
ATTESE G - UMD
Parr, Pdtrica § SC Bar#t Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the ﬂState Department of Corrections, [ County Detention Center,
for a determinate term of 4 1 da);slmonthr {0 under the Youthful Offender Act not to exceed years
W provided-that-upon-the-service.of _daysimonthsiyears-endforpayment

or to pay a fine of $

pation—which-ared L brvrof .
"] CONCURRENT or [ CONSECUTIVE to sentence on:
The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.
[T} The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminél
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [T Deferred [] Def. Waives Hearing [Clordered PTUP
Total: $ plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED O
[T Set by SCDPPPS Attend Voe. Rehab. or Job Corp.
- May serve W/E begining
Recipient: : Substance Abuse Counseling O
*Fine: $ (0 Random Drug/Alcohol testing O
§ 14-1-206 (Asscssments 107.5 %) DAY oY Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-21 1{A)(1) (Conv. Surcharg?_l o LUV S Wo Y pmts. of $ beginning
§44alo21 LAY DU STICTITER %jdswo—s B H0- , ic Defender Fund
§ 56-5-2995 (DUI Assessment) Cofe O ' (:h—_———— paid to Public Defencer
§ 56-1-286 (DUI Breath Test) $25 % er:
Proviso 47.9 (Public Def/Prob) $500 3
§ 14-1-212 (Law Enforce. Funding) 825 $
§ 14-1-213 (Drug Court Surcharge) 3150 %
§ 50-21-114(BUI Breath Test Fee) $50 3
§ 56-5-2942(J) (Vehicle Assessment) $40/ca  $ P {1 Appointed PD or appointed oth
Provisa 90.5 (SCCJA Surcharge) $5 3 <, 00 § 47.12 requires $500 be paj
3% 10 County (if paid in installments) $ during probation.
§ 5(3 O. Presiding Judge
Clerk of Court/ Deputy C Judge Codés
Court Reporter: £ Sentence Date:

SCCA/217 (03/2011)
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Florence County

Thomas A. Russo, Circuit Court Judge

EDDIE BLASH, JR.,

PETITIONER,
V.

STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION FOR WRIT OF CERTIORARI

KATHRINE H. HUDGINS
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1343

ATTORNEY FOR PETITIONER
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ISSUE PRESENTED

1. Did the PCR judge correctly find that petitioner was entitled to a belated direct appeal

pursuant to White v. State, 263 S.C.
knowingly and intelligently waive his ri

110, 208 S.E.2d 35 (1974) because he did not
ght to direct appeal?
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STATEMENT
In June of 2000, the Florence County Grand Jury indicted Blash for trafficking cocaine,
indictment #2000-GS-21-839." On August 13, 2001, Blash appeared before the Honorable James
E. Brogdon and selected a jury. Later on August 13, 2001, Blash and his co-defendant Michael

George Monftries proceeded to jury trial before the Honorable B. Hicks Harwell, Jr. On August 16,

2001, the jury returned a verdict of guilty and Judge Harwell sentenced Blash to 30 years. A notice

of intent to appeal was not filed.

On August 16, 2002, Blash filed an application for post conviction relief, #2002-CP-21-1473.
The State filed a return on February 14, 2003. An evidentiary hearing was held on October 14,
2004, before the Honorable James E. Brogdon. In a written order filed December 14, 2004, Judge
Brogdon granted a belated appeal pursﬁant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974),
and granted a 30 day continuance to allow Blash to amend his PCR application to include any other
allegation of ineffective assistance of counsel. On January 14, 2005, Blash filed an amended
application for post conviction relief. On March 11, 2005, before the second evidentiary hearing
was scheduled, Blash filed a notice of intent to appeal. On April 7, 2005, the South Carolina Court
of Appeals dismissed the notice of intent to appeal as not being timely filed. On April 29, 2005,
Blash filed a motion to reconsider the dismissal. In an order dated May 20, 2005, the Court of
appeal found that review pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974) , must be
filed in the South Carolina Sﬁpreme Court. The apbeal was then transferred to the Supreme Court.

In an order dated June 14, 2005, the Supreme Court dismissed the appeal as premature.

! The offense listed on the indictment is “unlawful drugs” but the code section listed is for trafficking, S.C. code
§44-53-370((e).



On December 12, 2007, a second evidentiary hearing was held before the Honorable

Thomas A. Russo. In a written order filed January 8, 2008, Judge Russo denied relief and

dismissed the application on all grounds except for Judge Brogdon’s grant of a belated appeal.

This petition for writ of certiorari and a separately filed brief of petitioner follow.
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ARGUMENT

1. The PCR judge correctly found that petitioner was entitled to a belated direct appeal
pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974) because he did not
knowingly and intelligently waive his right to direct appeal.

Petitioner did not waive his right to direct éppeal. In a letter dated August 17, 2001,
petitioner’s mother wrote trial counsel and asked him to file the notice of intent to appeal on her
son’s behalf. (App. p. 720). In a letter dated August 23, 2001, trial counsel informed petitioner’s
mother that the notice of intent to appeal had to be filed by August 27, 2001 and counsel wduld
need payment in full before he would file the notice of intent to appeal. (App. p. 721). In the order
granting the direct appeal, Judge Brogdon wrote, “If a client wishes to appeal and is indigent or
claims at the end of trial to be indigent, trial counsel, whether appointed or retained, must serve and
file a Notice of Intent to Appeal as required by Rule 203, SCACR, and request a determination of

indigency by the Office of Appellate Defense. In the matter of an Anonymous Member of the Bar,

303 S.C. 306, 400 S.E.2d 483 (1991).” (App. p. 766). The State conceded that petitioner was
entitled to a belated appeal. Petitioner is entitled to a belated appeal pursuant to White v. State, 263
S.C. 110, 208 S.E.2d 35 (1974) because he did not knowingly and intelligently waive his right to

direct appeal
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CONCLUSION

Based on the above argument, the belated appeal should be heard.
- Respectfully submitted,

Kathrine H. Hudgins 7
Appellate Defender

ATTORNEY FOR PETITIONER
This 23rd day of July, 2010.



92

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Florence County

Thomas A. Russo, Circuit Court Judge

EDDIE BLASH, JR.,

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

I certify that a true copy of the petition for writ of certiorari and a copy of the appendix in

this case have been served on David Spencer, Esquire this 23rd day of July, 2010.

Kathrine H. Hudgins %
Appellate Defender

ATTORNEY FOR PETITIONER

SWORN TO BEFORE ME this 23rd day
f July, 2010.

UL N Clne @©s)
Notary Public for South Carolina
My Commission Expires: August 23, 2010.
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Florence County

B. Hicks Harwell, Jr., Circuit Court Judge

!

EDDIE BLASH, JR.,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

BRIEF OF PETITIONER PURSUANT TO WHITE V. STATE

KATHRINE H. HUDGINS
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1343

ATTORNEY FOR PETITIONER,
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ISSUE PRESENTED

Did the trial judge abuse his discretion in imposing the maximum sentence because
petitioner would not admit guilt following a jury trial?



STATEMENT
In June of 2000, the Florence County Grand Jury indicted Blash for trafficking cocaine,
indictment #2000-GS-21-839.! On August 13, 2901, Blash appeared before the Honorable James
E. Brogdon and selected a jury. Later on August 13, 2001, Blash and his co-defendant Michae]
George Monfries proceeded to jury trial before the Honofable B. Hicks Harwell, Jr. On August 16,
2001, the jury returned a verdict of guilty and Judge Harwell sentenced Blash to 30 years. A notice
of intent to appeal was not filed.

On August 16, 2002, Blash filed an application for post conviction relief, #2002-CP-21-1473.
The State filed a return on February 14, 2003. An evidentiary hearing was held on October 14,
2004, before the Honorable James E., Brogdon. In a written order filed December 14, 2004, Judge
Brogdon granted a belated appeal pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974),
and granted a 30 day continuance to allow Blash to amend his PCR application to include any other
allegation of ineffective assistance of counsel. On January 14, 2005, Blash filed an amended
application for post conviction relief. On March 11, 2005, before the second evidentiary hearing
was scheduled, Blash filed a notice of intent to appeal. On April 7, 2005, the South Carolina Court
of Appeals dismissed the notice of intent to appeal as not being timely filed. On April 29, 2005,
Blash filed a motion to reconsider the dismissal. In an order dated May 20, 2005, the Court of
appeal found that review pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974) , must be
filed in the South Carolina Supreme Court, The appeal was then transferred to the Supreme Court.

In an order dated June 14, 2005, the Supreme Court dismissed the appeal as premature,
’ On December 12, 2007, a second eyidentiary hearing was held before the Honorable

Thomas A. Russo. In a written order filed January 8, 2008, Judge Russo denied relief and
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dismissed the application on all grounds except for Judge Brogdon’s grant of a belated appeal.

This brief of petitioner and a separately filed petition for writ of certiorari follow.

1 The offense listed on the indictment is “unlawful drugs” but the code section listed is for trafficking, S.C. code
§44-53-370((e).
5



ARGUMENT

The trial judge abused his discretion in imposing the maximum sentence because petitioner
would not admit guilt following a jury trial.

The jury found Blash guilty of trafficking cocaine. The police received an anonymous tip
that people in a white sports utility vehicle [SUV] with a Florida license tag and a green SUV wﬂ:h a
California license tag had a large amount of drugs. The tip indicated that the people would be in the
1-95 and 1-20 area of Florence County. (App. p. 81, lines 10-16) Investigator Glenwood Klrby
with the Florence County Sheriff’s Department went to the area and eventually spotted a thte SUV
with a Florida tag parked in the parking lot of the Holiday Inn Express. (App. p. 61, lines 14-1 7; p.
81, lines 17 — p. 82, lines 1-7). The white SUV had not been parked there an hour earlier, Nobody
was in the white SUV but as the investigator started to leave, a green SUV with Cahforma tags
pulled into the parking lot and parked. (App p. 82, lines 8- 12) The investigator questioned the
driver of the green SUV, Clayton Anthony Brown, (App. p. 64, lines 25 — p. 65, lines 1-6). Brown
consented to a search of his person, the vehicle and his luggage in the vehicle. (App. p. 65, lines 7-
24). The investigator did not find any drugs and Brown denied being there to meet anyone.

The in{restigator then asked the night clerk of the Holiday Inn Express if anyone had just
checked in. (App. p. 66, lines 1 1-13)., The clerk told the investigator that someone had just checked
into room #243. (App. p. 66, lines 14 —p. 67, lines 1-7). The iﬁVestigator knocked on the door of
room #243 and the co-defendant, Michael Monfties answered the door.  Blash was also in the
room. (App. p. 67, lies 1_2-21). Both Blash and Monfries consented to a search of the room and
their luggage. The invesﬁgator did not find any drugs. (App. p. 67, lines 18 —p. 68, lines 1-3),

The investigator then asked Monfiies if he knew anything about the white SUV and

Monfries admitted that the car was his, (App. p. 68, lines 4-7).> Monfiies consented to a search of
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the white SUV. (App. p. 68, lines 7-9).  The investigator found a package taped to the spare tire
under the white SUV. (App. p. 68, lines 25 — p. 69, lines 1-4). The package contained cocaine.
The investigator arrested both Monfties and Blash.

After trial, the jury returned verdicts of guilty for both Monfries and Blash. During
sentencing the judge stated, “I want to know what redeeming virtue that a dealer, a trafficker, in
cocaine has that why he shouldn’t get thirty (30) years. That’s what I want to know, not the fact that
he decided he wanted to put the -- the State to striqt proof. That doesn’t carry any argument at all
with the court. What I want to know - - What redeeming virtue can you tell me about this man
who’s been convicted by a jury of trafficking in cocaine who is a resident of Florida and who comes
to South Carolina?” (App. p. 693, lines 23 —p. 694, lines 1-6).

When trial counsel attempted to present mitigating evidence on behalf of Blash , the judge
stated:

I don’t know that he has ever assumed or accepted the responsibility
for his criminal behavior; and I'm gone see if he’s gone accept it here
today; and, if he doesn’t tell me and if he chooses not to tell me or if
he wants to tell me something and he wants to consult with ~ you,

we gone give him every right to do that; and it might be he can say
something to me that maybe for the first time shows he’s accepting
some responsibilities for criminal behavior. That’s what the jury’s
convicted him of; and, if he does that, I'm gone consider it; but, if
he does not, I don’t see anything redeeming. ’

The first step toward rehabilitation of any person is
acknowledgement of the behavior. He didn’t do that, and he had a
right not to do that. He choose to go to trial, and he’s been
convicted. And I must say to the jury I agree. I could not tell you
that previously because I'm not entitled to an opinion, but the
evidence was overwhelming. Direct and circumstantial.
Overwhelming. Now I'll hear from him.

I understand you went - - You told your lawyer. The jury didn’t buy
it, and I tell you now neither do L



(App. p. 697, 1in¢s 13 —p. 698. lines 1-10).

Blash continued to deny knowing what was going on with the cocaine. (App. p. 698, lines
11 —p. 699, lines 1-10). The transcript then reads and the judge stated, “(While Mr. Anderson | trial
counsel] and the defendant were conferring) Denial. I’m not - - I'm deaf as to denial. (While
pounding on counter) The jury has convicted you. (WHEREUPON, Mr. Anderson continued
conferring with Defendant Blash).” (App. p. 699, lines 11-16). Trial counsel then attempted to
explain that if the case was reversed on appeal, anything Blash said could be held against him in a
new trial. (App. p. 699, lines 17 — p. 700, lines 1-4). The judge then said, “Every objection you had
was sustained. I don’t know where you gone find anything basis for appeal.” (App. p. 700, lines 5-
6). Trial counsel then advised his client “to refrain from speaking to the court.” (App. p. 700, lines
13-16). The judge then responded, “I understand that. All right. Ask him if he wants to answer this
question: You're satisfied with the services that your lawyer has rendered in this case. Do you have
any complaints with him?” (App. p. 700, lines 19-22). Blash respondgd, “No.” The judge then
said, “None. All right, sir. Sentence - - You finished?” (App. p. 700, lines 24 — 25).  The judge
then sentenced Blash to thirty years and ordered that he be removed form the courtroom. (App. p.
701, lines 1-10).

The trial judge impfopérly punished Blash for exercising his constitutional right to a jury
trial and connected right to remain silent. “In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial Jury of the State and district wherein the crime

shall have been committed . . . U.S. Const. amend VL. Anaccused has the right to put the State to

its proof. See Griffin v, California, 380 U.S. 609, 85 S.Ct.1229, 14 L.Ed.2d 106 (1965). An

accused can not be punished for exercising a constitutional right. See Doyle v. Ohio, 426 U.S. 6 10,
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96 S.Ct. 2240, 49 L.Ed.2d 91 (1976) (comment upon accused’s post arrest silence); Griffin v.
California, supra. (domment upon accused’s failure to testify at trial).

In State v. Hazel, 317 S.C. 368, 370 453 S.E.2d 879, 880 (1995), this Court recognized that “
‘[Clourts have long adhered to the principle forbidding a trial court from improperly considering the
defendant’s exercise of his constitutional right to a jury trial as an influential factor in determining
the appropriate sentence.”” (citation omitted). In Davis v. State, 336 S.C. 329, 520 S.E.2d 801
(1999), this Court found that Davis was entitled to post conviction relief based on trial counsel’s

failure to object when the judge considered Davis’s exercise of his constitutional right to a jury trial

in imposing sentence. In State V. Brouwer, 346 S.C. 375, 550 S.E.2d 915 (Ct.App.2001) the South

Carolina Court of Appeals found that the trial judge violated Davis by improperly considering the

assertion of the right to trial by jury in determining sentence.
Tn Brouwer, the South Carolina Court of Appeal wrote:

We find the frial court's comments in this instance
indistinguishable from those expressly disapproved in
Davis. Although the court herein also stated it had never, and never
would, “punish someone for exercising their right to a jury tria s
we believe the mere disavowal of wrongful intent cannot remove
the taint inherent in the court's commentary, especially since the
record fails to reflect an otherwise appropriate basis for Brouwer's
disparate sentence. See id. at 322, 520 S.E.2d at 802 (finding trial
court's sentencing rationale impermissible, despite fact that court
concluded comments by stating “and when a fellow wants a trial [-
] which he's entitled to as a matter of law-[ ] that's fine”).

Brouwer 346 S.C. at 388, 550 S.E.2d at 922.

In the present case the judge commented, “I want ’;0 know what redeeming virtue that a
dealer, a trafficker, in cocaine has that why he shouldn’t get thirty (30) years. That’s what I want to
know, not the fact that he decided he wanted to put the -- the State to strict proof. That doesn’t
carry any argument at all with the court.” (App. p. 693, lines 23 —p. 694, lines 1-6).  Asin
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Brouwer, this comment cannot remove the taint inherent in the judge’s commentary. The judge’s

commentary clearly reflects that if Blash admitted guilt, the judge would consider that. If Blash did
not admit guilt, the judge would find no redeeming qualities justifying less than the maximum. The
judge commented:

I don’t know that he has ever assumed or accepted the responsibility
for his criminal behavior; and I'm gone see if he’s gone accept it here
today; and, if he doesn’t tell me and if he chooses not to tell me or if
he wants to tell me something and he wants to consult with you,

we gone give him every right to do that; and it might be he can say
something to me that maybe for the first time shows he’s accepting
some responsibilities for criminal behavior. That’s what the jury’s
convicted him of: and, if he does that, I’'m gone consider it; but, if he
does not, I don’t see anything redeeming. :

(App. p. 697, lines 13 — p. 698. lines 1-10).

In State v. Follin, 352 S.C. 235, 573 S.E.2d 812 (Ct.App. 2002), the South Carolina Court

of Appeals distinguished State v. Brouwer, because the differences in the charges faced by each

defendant led to the disparity in sentence rather than the fact that one defendant exercised her
constitutional right to trial by jury and the other did not. The court noted, however, “We caution the
Bench that a trial judge abuses his or her discretion in sentencing when the judge considers the fact
that the defendant exercised the right to a jury trial.” The issue in the present case does not involve
disparate sentences between two co-defendants.  The issue in the present case is the judge’s
improper consideration of Blash’s exefcise of his right to trial by jury, right to remain silent and

. right to refuse to admit guilt in imposing the maximum sentence.
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CONCLUSION

Based on the above argument, the sentence should be reversed and the case remanded for a

new sentencing hearing:

This 23rd day of July, 2010

11
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PER CURIAM: We granted petitioner's request for a writ of certiorari to
review his direct appeal. See White v. State, 263 S.C. 110, 208 S.E.2d 35
(1974). Petitioner challenges his sentence, alleging it was imposed in -

violation of his constitutional rights. We agree. -See Mitchell v. United -

States, 526 U.S. 314 (1999). Accordingly, appellant's sentence is reversed,
- and the matter remanded for resentencmg

REVERSED AND REMANDED.

TOAL, CJ PLEICONES BEATTY KITTREDGE and HEARN,
JJ., concur.



