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STATEMENT OF ISSUE ON APPEAL
Whether the court erred by refusing to direct a verdict on the charge of indecent
exposure, since an inmate in his cell that has no window to the outside is not on the “property of

others” within the meaning of South Carolina Code § 16-15-130?



STATEMENT OF THE .CAS.E
Appellant Was indicted at the Apfil 6, 2017, term of the York County Grand Jury for |
indecent exposure pursuant to S.C. Code § 16-15-130. R‘. 116 —117. His case Was called to trial
on September 6, 2017, before the Honorable Brian M. Gibbons. .Geoff Dunn represented
appellant. Erin Joyner was the aséiétant solicitor. | -
On September 7, 2017, the jury found appellant guilty. R. 108, 11. 4-9. Judge Gibbons
sentenced appellént to thre¢ 'years imprisonment. R.113,1.19-114,1.3.

This appeal follows.



STANDARD OF REVIEW

“A case should be submitted to the jury when the evidence is circumstantial ‘if there is
any substantial evidence which reasonably tends to prove the guilt of the accused or from which

his guilt may be fairly and logically deduced.”” State v. Bostick, 392 S.C. 134, 139, 708 S.E.2d

774, 776 (2011) (quoting State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000)).

“EvidenCe must constitute positive proof of facts and circumstances whic_h reasonably tends to
prové guilt.” Id. “Unless there is a total failure of compe‘-[e:nt e\}idence as to the charges alleged,
refusal by the trial judge to direct-a verdict of acquittal is not error.” Id. at 139, 708 S.E.2d at
776-777. “On appeal of the denial of a directed verdict of acquittal, this Court must look at the
evidence in the light‘ most favp_rable to the stafe.” Id. at 139, 708 S.E.2d at 777; see Lsé State v.
Hepburn, 406 S.C. 416, 429 753 S.E.2d 402, 409 (2013). If the state failed to present any direct
evidence -or any substantial circumstantiél evidence reasonably tending to prove guilt of the
accused, the appellate court must reverse the lower court’s denial of the directed verdict motion.

Hepburn, 406 S.C. at 416, 429 S.E.2d at 409.




ARGUMENT

The court erred by refusing to direct a verdict on the charge of indecent exposure, since

an inmate in his cell with no window to the outside is not on the “property of others” within the

meaning of South Carolina Code § 16-15-1307
Rele;fanf Facts |

Prior to trial, defense counsel Dunn moved to quash the indictment on the basis that the
York County Detention Center; and barticularly the I-block where appellant was incarcerated,
that did not even have windows so that a street or highway could be viewed, was not a public
place or the “property of others” within the meaning of S.C. Code §16-15-130. R. 14, 1. 19 — 16,
1. 9. The assistant solicitor argued that appellant exposed himself to a female officer, Officer
Davis, and he claimed the detention‘center was “the préperty of others” within thel meaning of
the statute. R. 16, 1. 13 — 18,1.9. The judge denied the motion to quash the indictment. R. 18,
IL. 1-15, |

Gary Davies was a “security captain” at the York County Detention Center. R. 31,11 13-
25. He said there were twelve units withih the detention center, and that an average unit held
seventy-two inmates. There were two hundred and fifty security cameras within the detention
center. R.32,1.9-33,1. 9. | |

Davies confirmed appeilant was an inmate at the aetention center on December 19, 2016.
He was being held in housing unit I, cell number 42. R. 34, l. 14 -35,1. 3. iNo one disputed the
assertion by defénse counsel that there were no windows to the outside on this unit.

Davies remembered that an alarm was activated -- a smoke detector -- or some other
alarm that day. Davies said the windows on most of the doors to the internal cell block came

down to about the inmate’s waist.. R. 43, 1. 5-20. All of this would go to whether appellant




intentionally and maliciously exposed himself if a detention center was the “property of others”
within the meaning of the statute. Davies teStiﬁed the glass on the window in the cell doors was
“tinted glass.” In addition, there was more “prlvacy’; in the area of the toilet in the prison cell. R.
45,113 -47,1.1. |

Jasmine Davis was the correétional 'ofﬁcer at issue.' ‘R. 48, 1. ll' - 49, 1. 21. .Slie had
worked for four and a half years in the Georgia Depaﬁment of Correctiens, and one and a half
years at the York County Detention Center. R. 48, L11 - 49", . 21. Davis testified on December
19,.20 16, appellant exposed himself to her while he vx;as in his prison cell behind closed doors,
and while she walked in the internal cell block of the detention center. R. 50, 1.4 -51,1.23.

Davis remembered that a fire alartn had gone off,’. and that “whenever a fire alarm geeé
off we have to put all of the inmates up, the whole facility s’huts down, we were going into the
unit to put an inmate up that was out onlrec.” Davi‘s. maintained that appellant intentionally
stepped up on his bunk and the toilet so that she could see him while he'exposed himself to her,
and masturbated R 52 1. 2-53,1. 4. Davis said she told appellant “He’d be written upand [ -
walked out of the unit.” R 53, 11. 2-4.

Davis cenﬁrmed that inmates .in the detention center were locked down twenty-three
hours a day, and were dnly allowed out of their cells for one hour to use the phone, walk around
in the day room area or take recreation. R. 53, 11; 5- 23; R. 55, 11. 3-10. Davis said appellant later

kR

“buzzed her, and he asked her not to “write h1m up.” Davis responded that she had already
““written him up.” Davis described herself as a loud prison guard who controlled the
environment, and she was annoyed with appellant, not traumatized. R. 61,1. 1062, 1. 16.

On cross-examination, Davis admitted that she did not put in her report that appellant was

standing on the toilet at the time he allegedly intentionally exposed himself to her. R. 65, 1. 6 —



67,1. 9. Davis claimed she subsequently was édvised to ensure her reports had enough details of
an incident in them that fhe reader could ;inderstand the nature of her allegations. R. 66, 11. 6-12.

The state rested after Da.vis’ testimony, and Defense Counsel Dunn moved for a directed
verdict. ADun'n argued that the detention center was not a public place or “the property of others”
within the meaning of the indeceﬁt exposure statute, S.C. Code § 16-15-130. Counsel further
argued appellant was locked in his cell, and this was his bathroom or bedroom since he was there
involuntarily. R. 74,1.22-76,1. 11.

The solicitor argued that appellant was “in our-detention center” and that it was “the
property of others.” The solicitor maintained that appellant had purposely'f “positioned himself
up high so that he can be seen by her,” énd he argued appéllant was not intending to have privacy
at the time. R. 76,1. 13 — 77,'1. 14. Again, this uhit, and appellant’s cell had no window to the
outside world or public. The judge denied the directed verdict motion just as he denied fhg:
motion‘ to quash on this basis. R.77,1.15-78,1.3
Discussion |

A prison cell in a local detention center -- especially one that does not have a window to
the outside world -- is not a place that is on the “property of others” within the meaning of S.C.
Code §16-15-130. Further,- it is elementary that criminal statutes must be strictly construed

against the state, in favor of the defendant, and that any ambiguity therefore must be resolved in

favor of the defendant. Hair v. Stéte, 305 S.C. 77, 408 S.E.2d 332 (1991); Hinton v. S.C. Dep’t.

of Probation, Parole and Pardon Services, 357 S.C. 327, 339, 592 S.E.2d 335, 336 (Ct. App.

2004); State v. Cutler, 274 S.C. 376, 264 S.E.2d 420 (1980). The statute focuses on exposing

oneself in a public place or within the view of any person on a street or highway, or on the

property of others.



“Statutes of this nature are directed against acts committéd openly and affecting the
public, and in order to outrage public decency openly, the act must be openly done in public
‘instead of secretly with the public excluded from obsgrving it” 67 CJS. Obscehity § 8.
(emphasils added).

Defense counsel correctly argued that appellant was locked in his Single jail cell with the
' doof closed. In essence, this was’ appellant’s bedroom and bathfoom where he waé housed
against his will. The door showedv the prisoner from the waist up to the inside cell block guards,
the glass on the door was tinted, and there was apparently greater “privacy” around the toilet.

The plirpose of S.C. Code § 16-15-.130 was to protect citizens from having to see the
indecent exposure of another person. Respectfully, the legislature understood that prison guards
we.re often going to see naked inmates, and that sexﬁal acts occur 1n prisons. The statute-sought
to protect the bublic from indecent exposure, and the cardinal rule of statutory construction is to

give effect to the intent of the legislature. S.C. Coastal Conservation League v. S.C. Dep’t. of

Health and Ervironmental Control, 390 S.C. 418, 425, 702 S.E.2d 246, 250 (2010); Hodges v.

Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000).
“The legislature is presumed to have fully understood the meaning of the words used in
the statute and, unless this meaning is vague or indefinite, intended to use them in their ordinary

common meaning or their well-defined legal sense.” Pee v. AVM, Inc., 344 S.C. 162, 168, 543

S.E.2d 232, 235 (Ct. App. 2001).
A trial court should direct a verdict where there is no direct or substantial circumstantial

evidence of the defendant’s.guilt. State v. Odems, 395 S.C. 582, 720 S.E.2d 48 (2011). A judge

should grant a directed verdict motion when the evidence merely raises the suspicion that the

accused is gui‘lty. State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d 450, 451-52 (1984).



Here, defense counsel correctly argued that appellant’s prison cell, that did not even have
a window to the outside. wprld, was not 'the “propgrty of others” Within the‘meaning of the
indecent exposure statute. The_r¢ are laws protecting prison guards from inmates throwing fluids
on them, or assaulting them. 'The iﬁdecent exposure statute, S.C. Code § 16-15-130, was not

enacted to “protect” prison guards inside the prison walls from seeing undressed prisoners or

undressed prisoners engaged in sexual acts with themselves or with others.] The trial court

respectfully should have directed a verdict.

1" Appellant understands the state must prove an inmate’s actions were malicious but the
legislature respectfully did not intend to protect prison guards from seeing exposed inmates or
even inmates engaged in sex acts in the inner walls of the prison where the public cannot.
possibly see an exposed inmate. ' ' '



~ CONCLUSION

;-

By reason of the foregoing arguments, this Court should issue an order of acquittal.

Robert M. Dudek
Chief Appellate Defender

+ ATTORNEY FOR APPELLANT

This 12th day of July, 2018,
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