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The Supreme Court of South Carolina

Matthew T. Pickens, Jr., Petitioner, |

State of South Carolina, Respondent.
Anderson County

Docket Nos.: 1988-GS-04-00476-00478 & 00483

ORDER

Petitioner filed a motion on September 11, 2015 for resentencing pursuant

to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (SC 2014). Now, therefore, pursuant

to SC CONST. Art. V, § 4,

IT IS HEREBY ORDERED that the Honorable Perry H. Gravely be vested with
exclusive jurisdiction over the Petitioner's Mation for Resentencing in the above-
captioned matter. /

Judge Gravely shall at all times be vested with concurrent jurisdiction in all
circuits of the state to dispose of matters relating to this case, and shall decide all
matters pertaining to the Pstitioner's Motion, and shall retain jurisdiction over this matter
regardless of where he may be assigned to hold court, and may schedule such hearings

as may be necessary at any time without regard as to whether there is a term of court

scheduled.

If necessary, to resolve issues related to the appointment of counsel, a hearing

shall be conducted within thirty (30) days of this order.

11




12

!

Within sixty (60) days of the date of this order, Judge Gravely shall issue a
scheduling order setting forth the schedule that shall be followed in this matter, including
the date of the hearing on the merits. The scheduling order may be amended as

necessary.

Costa M. Pleicones
" Chief Justice

July l@ , 2016

Columbia, South Carolina
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‘TATE OF SOUTH CARCOLINA )

: AFFIDAVIT
MUNTY CF ANDERSON )
k: Macthaw T. Pickens ) 89-6’3-04-476, B8-GS-04-1717
Prison #151245 ) 88-GS8-04-478, B88-GS-04 483

PERSONALLY appeared before me Donna Nichelle Willizms,

wo firsrt being duly sworn makes the following statemant:
"My ade is 37 and I reside in Anderson County, &ourh

Cirolina. I was the prosecuting witness in the case o1 tha
Swute of South Carolina wvs, Matthew T. Pickens, whn was
cowvicced of criminal sexual conduct 1%¢ degree, aBbaM el

Buglary on September 21, 1988.

I amn informed that Matthew T. Pickens is eligibtie for

péarole. I wish to inform the parole board thac I do v
object to. his release on parole and desire that the parals
“re0 rdl aive Matthew Pickens an opportunity to he relrirsd {

woild like to the Parole Becard to know thatll SR AT

)

I have stayed in contadt with Matthew thrrmai Fis

Family and I believe that he is no threat to s o ©'.-
commitity . Matthew was only 17 years old at the time of v,
J

artick and it was my ex-boyfriend, Ricky Nelson Johnson. i
was 27 vears old, who was the main person attaci-f‘ir:-; e
Picky died in prison at McCormick. I ask that vyou :qi':l-:-
Matthsw a chance to be with his family and re-build bis

'Life. He has tried to better himself in prison iy ra'ingy

s e

i i



OUrses to be a carpenter.

T have been under no pressure or threat in making

sratement from anyona and I thank you for congirter

tarthew Pickens' releasé.

rursuant to South Carolina Code Ann. Section 195-

1

iy

S RAN

I have been advised that this Sworn Affidavit may not

tsed at a later date to contradict or impeach my tasuin

T Lo attack my credibility unless I receive a cony

same at the time I sign it.  Accordingly, by my siac

1w, 1 hereby acknowledge, consent and agree that
famnished a copy of this Sworn Affidavit at rh-

sians) L. T further acknowledge, consent and asgres .

wilarstans  this Sworn Affidavic may be used aga‘ti.;

!

Lol T oattempe Lo allege facts different rharn oz

rerites in the Sworn Affidaviec.”

Donna Michelle Willisw:

Triflhe Preosencg OFf

Z 14 ‘
S'CATE OF SQUTH CAROLINA- ) . .
COUNTY OF ANDERSQN ) PROBATE

rrsonally appeared before me the undersign:n
s rnce oath that {s)he saw Donna Nichelle Wills.

o f

).

sea) ana a5 and that (s)he with the other witness wrws:..

is zuoscribed above witnessed the execution thereofl
av‘rr to before me this ] day of “JChﬂDEW,

£y mmlia 2_<.$_A («3&,;

He t ry PibIic toxr SC
My Commission Expires: g

‘"
¥

'

brs

LLYy

e

-

e

ot

1A A

17



18

STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
3. TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON y INDICTMENT NO.: 1988-GS-04-00476-00478-
1988-GS-04-00483
MATTHEW THOMAS PICKENS, JR..) -
_ | )
Petitioner, )
)
VS. ) MOTION TO DISMISS
).
THE STATE OF SOUTH CAROLINA, )
)
Respondent. )
)

On September 11,2015, Petitioner filed a Motion for Resentencing pursuant to Aikeii v..

Byars, 410 S.C. 534, 765 S.E..2d 572 (SC'2014). On September 21, 1988, Petitioner was found

guilty of Burglary 13 degree, as well as Criminal Sexual Coriduct 1% degree. He was sentenced
by the Honorable Tom Ervin and received a sentence of Life and Thirty (30) years; respectively.
At the time of his conviction ind séntencifig, Pétitioner was a juvenile: however, at the samé
time, a life sentence in 1988 allowed for parole eligibility. As a result, Petitioner was.
subsequenitly released on parole in 2002. While on parole in 2006, Petitioner committed and was
later convicted of Check Fraud and Obtaining Goods by False Pretenses which led fo his parole

revocation. Petitioner was re-incarcerated and remains in custody to this day..

Petitioner alleges he is entitled to a resentencing pursuant to the provisions of Aiken v.

Buars and the United States and South Carolina Constitutions. The Bvars case mandates ré-

sentencing for juveniles sentenced to life withowr the possibility of parole, Petitioner did not

receive a sentence of life without the possibility of parole, as he was, in fact; paroled in 2006,



 > | o 19

and remains eligible for parole in the future. Therefore, he does not fall under the auspices.of

Aiken v, Byars, and as such, his motion should be dismissed and denied with prejudice.

I SOMOVE.
i P
Lﬁj& '
Catherine T. Huey, #68416
- Assistant Solicitor, Tenth Circuit
October 20, 2016 y

. e
Anderson, Saith Carolina

i ! >
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State of South Carolina
Court of General Sessions
County of Anderson

Matthew Thomas Pickens, Jr.,)
)
) Transcript of Record
V. ) . 1988-G5-04-0047¢6
) 1988-GS-04-00478
) 1988-GS-04-00483
State of South Carolina )
' )
)

June 22, 2017
Anderson, South Carolina

BEFORE:

The Honorable Perry GravelQ, Judge.

APPEARANCES:

Jennifer Johnscn, Assistant Public Defender
Attorney for the Defendant

Al Means, Assistant Scolicitor

Attorney for the State .

Lisa Scott
Circuit Court Reporter
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EXHIBTITS

DESCRIPTION

No Exhibits.
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PROCEEDTINGS

*x ok kK kK

. THE COURT: All right. Are y'all reédy?

MS. JOHNSON: Yes, sir.

THE COURT: All right. We're here for the case
of Matthew Thomas Pickens, Jr., v. State of South
Carolina, and this is under the auspices of the
South Carolina S;preme Court opinion in Aiken v.
Byars regarding a -- regarding a juvenile
sentencing -- sentenced to .life in prison, so...

And I believe this is the State's motion, so
I'11 be.glad to hear from you.

MR. MEANS: Yes. Thank you, Your Honor. Al
Means for the State. : |

Mr. Pickens has filed pursuant to Aiken v.

Byars, and the Aiken v. Byars case applies to people

"who have been sentenced to life without parole.

Mr. Pickens, while I certainly understand his
wanting to explore every opportunity to shorten his
segtence, has filed upder that case, when, in fact/
he is eligible for parole now.

And at the time he was sentenced, while he was
sentenced to life and he was under the age of 18,

life in that senterice did not mean life without

parole. He was actually paroled back in 2002. He's

23
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actually back in due to a parole revocation in 2006.

So it's the State's contention that Mr. Pickens”
is not entitled to relief under Aiken v. Byars where
both if in the Federal case from which it flows
require or are concerned with people whose freedom _
has been permanently aenied as a juvenile for those
who have been sentenced to life without parole.

He -- he has had parole. He's eligible for
parole again. He is to. have another parole hearing
relatively soon, possibly even this year. With --
with that remedy or that consideration open to him
through the state; we just dd?'t believe it applies.

THE COURT: And, Ms. Johnson, I'll be glad to
hear froﬁ you.

MS. JOHNSON:v Thank you, Your Honor. May it
please the Court?

Your -Honor, I have reviewed this case with
Mr. Pickens. - Initially, he was represented by Wendy
Héllford in my office, who is no longer at the
office. |

I've had a chance to review éll pleadings, as -
well have had an opportunity to speak with
Mr. Pickens regarding this matter. He is, indeed,
eligible for parole. I think it would be difficult

for me to —-- to argue before the Court that -- that

oot
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he falls under this particular kind of resentencing
in thé Aiken case, which does -- frbm -— from my
reading of those groups of cases does apply to
individuals who are life without parole. )

And although, technically, his sentence is -
life, he is eligibie for ﬁarole. He has been
paroled and he would be up possibly this November
for a parole hearing again.

I think the thing that's been so concerning to
him and maybe something the Courts get into at some
point in the future is, has he had a meaningful |
opportunity at parole? I think some of these cases,
you know, even though the opportunity is there, it's
not a meaningful opportunity, so I think that's
where his -- his concern lies.

I believe he would like to address the Court
may —- maybe. No?

THE COURT: 1I'll be glad to hear from you,

)

Mr. Pickens if --—-

MS. JOHNSON: 1If you want to speak, now's the

time ---

-- (cross-talking) --

THE COURT: --- both your attorneys. She's
okay. You're fine.

MS. JOHNSON: Yes.
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THE COURT: You drove all the way up -- or you
rode all the way up here.

THE DEFENDANT: My‘concern is like Ms. Johnson
said, have a meaningful parole hearing in quite séme
time. What is charged, I didn't commit, but I have
evidence also to show that. And that's why I céme
today and I filed paperwork to see can I get a
sentence reduction based on the information -- or
the victim, other factors thaﬁ was in my case, but

N

evidently that's not the case.

THE COURT: All right. And you -- and you
realize I'm just making sure that you -- and this is
- !
just as much for the record -- that -- and I realize

your concerns, and they sound like reasonable
concerns on your behalf.
But the purpose of this hearing and the

petition under the Aiken v. Byars is that at that

time you were sentenced under -- it was a -- it
was —-- the whole purpose of that order was to
address juveniles of a certain -— or sentenced with

life without parole without going and-submitting
some mitigating circumstances in their sentencing
phase.

And’in your case -- and it would have to be

very specific to that -- thay -- that issue. And in
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your case, you were sentenced to life, but you did
have the right to parole. I think you were out on
parole at one time. So that's why that particular
case does not apply to you, and that's -- and that
was the only issue that this -- that can be heard at
this hearing now.

You may have some other oppoftunities or
avenues available to you. I'm not sure. But, you
know, for this purpose, that's the only thing we can
really handle and take up at -this time, so...

I mean, I believé based on that and I think
that y'all -- sounds like y'all kind of agree that
thié provision under Aiken v. Byars doesn't really
apply to you, so I'm going to dismiss this petition,
and then, you know, like I said, thét point
shouldn't have any impact on your parole and stuff
like that. ’

All right. Anything else?

MR. MEANS: Nothing further from the State.

THE COURT: Thank you and good luck. And if
you get cut on parole, maybe you'll do better this
time.

THE DEFENDANT: Yeah.

THE COURT: Because you got out one time

)

before, didn't you?

27
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THE DEFENDANT: Yes. Yeah, I should've put in
a pardon for the Governor then for that.

THE COURT: Well, seriously, good luck to you.

THE DEFENDANT: All right. Thank you, sir.

MS. JOHNSON: Thank you, Your Honor.

THE COURT: All right. 1If you'll do a little
brief order on that. :

MR. MEANS: Yes, sir.

THE COURT:(/All_right. Just e-mail it to me.

MR. MEANS: Yes, sir.

THE COURT: Thank you.

(The proceedings concluded at 2:40 p.m.)

* *x Kk Kk )
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CERTIFICATE OF REPORTEHR

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

I, the undersigned, Lisa Scott, Circuit Court
Reporter for the\Tenth Judicial Circuit of the State
of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete
transcript of record of all the proceedings had and
the evidence introduced in the hearing of the
captioned céuse, relative to appeal in the Criﬁinal
Court for Anderson County, South Carolina, on the
22nd day of June, 2017.

I do further certify that I am neither of kin,

\

counsel, nor interest to any party hereto.
October 10, 2017

/s/Lisa Scott

Lisa Scott
Circuit Court Reporter
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- do not extend beyond that circumstance,

STATE.OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
‘COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
MATTHEW THOMAS PICKENS, JR. ) INDICTMENT NO.: 1988-GS-04-00476-478
Petititoner, ) 1988-GS-04-00483
VS. )
THE STATE OF SOUTH CAROLINA, ) ORDER OF DISMISSAL
Respondent, )
/
)

This matter came before the. Court on June 22, 2017. The State was represented by
Assistant Solicitor Al Means: Jennifer johnson Chlef Public Defender for the 10™ Judicial

‘Circuit, represented the Petitioner. Petitioner had filed a motion for resentencing pursuant to

Aiken v. Byars on September 11, 2015, having been found guilty of Burglary 1™ Degree and
Criminal Sexual Conduct, 1" Degree and sentenced to Life and thirty years respectively-on
September 21, 1988. This Court was’ given jurisdiction to hear Petitioner's Aiken v. Bvars

“petition by order of Chief Justice Pleicones on July 18, 2016.

/
Aiken v. Byars governs the due process due to a juvenile defendant who has been
sentenced to life without the possibility parole: The holding and requirements-of Aiken v, Bvars

N

All parties agree that Petitioner was a’juvenile for the purposes of Aiken v. Byars at the-
time of his sentencing and he did recéive a life sentence. Howeéver, it is apparent, and all parties
agree, that the petitioner.was not sentenced to life without the possibility of parole. The
Petitioner’s.record indicates that he was in fact paroled and has been re-incarcerated. Petitioner is
currently eligible for parole again; ‘

By its own terms, Aiken v. Bvarsis not applicable to the Petitioner-on two grounds: the
origihal senience imposed was 'not the sent’ence 'described in A ikcn and Petition i% no’i cum:ntiy

the rehef prowded bv Aiken v. Byar Petxtloner § mctlon ior a sentencmg hearmg pursuant to
Byar is thus dismissed:

It is so ordered.

&
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- Ande-f;son, South Carolina
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. WITNESSES
e 4 . -
~ JOE NEW, APD

Y]

B993781

ACTION OF GRAND JURY

TRUE “—-g
13%TB*” |

-,Zwﬁpwsgga

SO 4, et LTI, T8 Pucrans,,

e Dept of Corrections / GFmty for 3 term of 48
o paya LTIR 2 — ; provided upont

months /years and/or paym'mt 115 S— i
@ cosls and assessments ‘a$- applicable®, the: ‘balari

sirspended with probation for... L. ygonths/ years.
Restitution For: physical infury.  $-
_ ; Yes. /' No- ‘property damage $.iemes
zoj 73u THE STATE to be paid.... e
49 o Ve (T A—
= MATTHEW THUMAS:PICKENS

/c.%/wg’ M-

sor tmn"ed to 'e

ﬂNDERSON

_APRI| : 1?88:

Other conditions...

"Date /7’//_ o

~ %Costs and. Assessments:
Nnn waivable $..comi.

X 8- o

| /M?(Z

Pre dmg udge

INDICTMENT FOR
16=11-311

€

~BGEURGE M. DUCWORTH, SOCTCTTOR



32  Fort1 (9/86)

{DWELLING)

16-11-311

At a Court of General Sessions; convened on APRIL 5, 1988

the Grand Jurors of ANDERSON . County present upon their » cath:

COUNT ONE ~ BURGLARY IN THE FIRST DEGREE

That ___ MATTHEW THOMAS PICKENS

did in ___ ANDERSON Couiity on or about __ DECEMBER 14, ]987

wilfully and unlawfully enter the dwelling of _ DONNA WILLIANS

without. consent and with the intent to cammit a crime therein and the
 defendant _ committed the offense in the night and while in ‘the dwelling

did cause physical injury to F person not a participant in the crime.

COUNT TWO - BURGLARY IN THE SECOND DEGREE

(DWELLING)

didin ... . Ccnmtycn or about

wilfully and unlawfully enter the dwelling of

without consent and with: the intent to commit a crime therein.

Against the peace and dignity of the State, and contrary to the statute




WIGTESSES ) DOCEET NQ.

JOE NEW, ‘APD . THE STATE OF SOUTH CAROLING
COUNTY OF ANDERSON

COURT OF GINFRAL SESSIONS

APRIL TERM 1938

20 THE STATE
! { r}&%

vs.

AN . n _
L MATTHEW THOMAS PICKENS

ARREST WARRANT NO, DIRECT INDICTMENT

INDICTMENT  FOR
FIRST DEGREE

16-+3-652 160

GEORGE M. DUCHORTH, SOLICITOR

W -
w
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FORM 29 (9/86)

STATE OF SOUTH CAROLINA ) INDICIMENT FOR CRIMINAL
) . SEXUAIL CONDUCT FIRST DEGREE

16-3-652 160
At a Court of General Sessions, convened on _ APRIL 5, 1938

COUNTY CF _ ANDERSON

the Grand Jurors of ANDERSON County present upon their oath:

COUNT ONE - CRIMINAL SEXUAI, CONDUCT

FIRST DEGREE

That __ MATTHEW THOMAS PICKENS did in
g N

ANDERSON County on or about _DECEMBER 14, 1987 , engage

in sexual battery, to wit: BY INSERTING AN OBJECT INTO THE GENITAL OPENING

upon and with the body of DONNA WILLIAMS without

his/her consent. Such sexual battery was accomplished by the use of force of
a high and aggravated nature, to wit: BY BEATING THE VICTIM IN THE HEAD

REQUIRING TEN STITCHES TO THE TEMPLE AREA AND FRACTURING JAY.

Against the peace and dignity of the State, and contrary to the statute

in such case made and provided,



e o i EREN S MT AN & ‘f:? {t} Syl ghds éf‘?g

THE STATE OF S0UTH CAROLINA
COUNTY OF ANDERSON

OQURT OF GENERAL SESSIONS

APRIL TERM 1938

THE STATE

;}x ' i % Vyﬁ .

MATTHEW THOMAS PTCKENS

ARREST WARRANT NO. Direct Ihd’ic-tﬁseﬁ't

S fasve
o

{See warrant D$993782) -

ACTION OF GRAND JURY

— — LTI 1O

# Azzessments

3 N Wiy S g o e - i on ’ N
“ﬁ‘:«Ame’{'W:l‘/ i:? &t ';‘: ﬁ{?‘l 2){ {; f:} §i}v i\} PR G Q‘; e e
INDICIMENT FOR Mobwaldd  $ie

ASSAULT AND RATTERY OF A HIGH Total R
AR : : =% Pay g Viclin's Componsation tund if subtogated.
AND AGGRAVATED NATURE BN x \
CORBNENG: QONCBALED. MBI » ~
C/L 17-25-30 013 Y :

FOREMAN -OF GRAND JURY

VERDICT

Ge

DATE: GEORGE M. DUCHWORTH, SOLICITOR



- 36. FORM 23 (9/86)

STATE OF SOUTH CAROLINA ) INDICTMENT FOR ASSAULT AND BATTERY
) OF A HIGH AND AGGRAVATED NATURE
- comery og __ ANDERSON ) ALK CABRARING XCONCTEADEYS XA X
C/L 17-25-30 013

At a Court of General Sessions, convened on APRIL 5, 1988

the Grand Jurors of ANDERSON County present upon their ocath:
> ’ OOUNT ONE - ASSAULT AND BATTERY OF A
~HIGH AND AGGRAVATED NATURE
That MATTHEY THOMAS PICKENS , did
in ANDERSON _ County on or about _ DECEMBER 14, 1987 » commit

an assault and battery upon the victim, DONNA J,JILLIAMS

’

constituting an unlawful act of violent injury to the persen of the said

victim, accamwpanied by circumstances of aggravation, to wit:
BY BEATING THE SAID VICTIM IN THE HEAD REQUIRING TEN STITCHES TO THE TEMPLE
AREA_AND FRACTURING JAW, !

COUNT TWO = CARRYING CONCEALFD WEAPON

That ‘ ‘ - did

in County on or about ! , carry

concealed about his person a deadly weapon, to wit:

Against the peace and dignity of the State, and contrary to the statute

e TENTACECY

RCUIY
ICITOR _

in such case made and provided.
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ARREST WARRANT No. DIRECT INDICTMENT
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a
o

,w{‘; g.?,/y Coicade APR 05 1988

i

FOREMAN OF GRAND JURY

= VERDICT

POREMAN OF PRTTT JURY

[T

DOCKET NO.,

THE STATE OF SOUTH CAROLINA

COUNTY OF ___ ANDERSON. -
CCURT OF GENFRAL: SESSIONS .
APRIL TERM 1988 0
20 ’ : SE
20 e soviE B EE
AE Yomds /rckens.
’ VS y we Blate Dapl. of Corepclions fCeunty foratermofs 5'
i k- ] 1§ Q 4 3 i3 h”
MATTHEW THOMAS PICKENS T s ' brovided upan the
T DTS fyRars. ayzd/}r payns tai&
o ooty and gusessments 83 applicabl e* the balngs
%i@ praliation fof oo fianths f yearh,
....... Foi p%_zy_s;:ca: iy %
propeity damag
e A s s e | *4
*Costs and Assessments
L o Nonwatvobie $.oven. ‘s
INDICIMENT FOR o
Haot waived  §  Clerk of de
5 CRIMINAL CONSPIRACY o -
16-17-410 940 Pay to Victim's Comxzenwson Fund if subrogated.

L€

GEORGE M. DUCWORTH, SOLICITOR
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, in such case made and provided.

FORM 24 (9/86)

STATE OF SOUTH CAROLINA ) INDICTMENT FOR CRIMINAL CONSPIRACY
)
COUNTY OF ANDERSON ) | 16-17-410 049

At a Court of General Sessions, convened on _ APRIL 5, 1988 .

the Grand Jurors of ANDERSON County presem:: upon their cath:

COUNT ONE - CRIMINAL CONSPIRACY
That MATTHEW THOMAS PICKENS

4id in  ANDERSON County on or about DECEMBER 14, 1987

L4

unlawfully and wilfu_lly ‘ﬁx_}lé%% A dqﬁgk?js_%%, J%%%E%%re' confederate, agree and have
tacit understanding with &X¥KX¥¥WER and/or with other persons, whose names are

unknown to the Grand Jurors, for the purpose of COMMITTING THE OFFENSE OF
BURGLARY |

Against the peace and dignity of the State, and contrary to the statute

SO¥J.CTTOR TENTH CIRCUIT
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THE STATE OF SOUTH CAROLINA
In The Court Cf Appeals

A4

The State, . . . . . .. Respondent,

Matthew Thomas Pickens,. . . & . .(Appellant.

~

Appeal From Anderson County : IR
Thomas <. Ervin, Jdudge :

Memorandum Opinion No. 90-M0-137 B
Heard September 11, 1990 - Filed September 28, 1990 vt

AFFIRMED

Assistant Appellate Defenders M. Anne Pearce and
Stephen P. Williams, both of the South Carolina .

Office of Appellate Defense, of Columbia, for
Appellant. :

Attorney General T. Travis Medlock, Assistant
Attorneys General Harold M. Coombs Jr. and Norman
Mark Rapoport, all of Columbia; and Solicitor
George M. Ducworth, of Anderson, for Respondent.

PER CURIAM: The Defendant-Appellant Matthew Thomas
Pickens was indicted and tried along with Richard Nelson Johnson for
(1) burglary in the first degree, (2) criminal sexual conduct in the

first degree, (3) assault and battery of a high and aggravated
nature, and (4) criminal conspiracy. The Jjoint trial resulted in
guilty verdicts on all four counts. Both Defendants were sentenced

to confinement for life on the burglary charge, thirty years con-
secutive for the criminal sexual conduct charge, ten years concurrent
for assault and battery of a high and aggravated nature charge and
:five years concurrent for criminal conspiracy. Pickens does not
appeal the conviction and sentence for burglary and criminal sexual
conduct. He does appeal the conviction and sentence for criminal
conspiracy and assault and battery of a high and aggravated nature on
two grounds as taken from his brief as follows:

1. The court erred and denied Appellant due
process of law when it refused his motion

for a directed verdict on the conspiracy
charge.



STATE v. PICKENS

2. The court erred and denied Appellant due-

process of law when it refused to have his

motion to have the charge of assault and

battery of a high and aggravated nature
dismissed, because this charge was a lesser \
included offense of criminal sexual conduct

in the first degree and Appellant's con-

viction and sentence for this crime violates

the ‘double Jeopardy clause of the Fifth
Amendment.

The evidence submitted proved satisfactorily to the jury
that Pickens and Johnson wrongfully entered the home of the victim
and abused her amounting to an assault and battery prior to the

actual sexual misconduct. Counsel argues that such assault and
battery was a part of the sexual misconduct and accordingly not a
separate offense. While oftentimes this would be true, the evidence

before the court was susceptible of the inference that an assault and
battery took place prior to and independent of the sexual misconduct.
Accordingly, we find no error in submitting both offenses to the
jury. The law of double jeopardy does not apply.

The evidence is also susceptible of the inference that
Pickens and Johnson agreed to violate the law amounting to a con-
spiracy prior to the actual violations.

: Since the life imprisonment sentence and the thirty year
‘sentence is not contested, our opinion becomes somewhat moot. Be
that as it may, the Defendant has exercised a right of appeal to
which he is entitled, and accordingly, we have ruled upon the issues.

AFFIRMED.

/
. @ e f ;i\.&z\-u—q sl _A.J.
+h < —=
A d this /4 —gav
of . D. 19——'L- 5
in Vol. __jé_—Page
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Anderson County, S.C.
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
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