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STATEMENT OF ISSUES ON APPEAL

The Trial Judge erred in revoking the probation of Appellant.’
A. The Trial Judge erred by not granting Appellant’s request for a continuance
. of the revocation hearing when the neceqsary witnesses as to the facts were

not available.

" B..  The procedure that was used to extend Appellant’s probation for an

additional year was faulty and led to confusion in Appellant’s understanding -

as to whether he was on probation or not, ultimately leading to Appellant’s
probatlon revocatlon



bTATLME\T OF THE CASE

On Deeenllael 8,201 5‘ the llonorable Roben Hood sentenced Appellant Kivven Jett
*“~Thompson, to a sentence of five (5) years, suspended to eighteen (18) months probation on
) .lndlctment No. 201 5 G‘? 40 070099 (Drugs/MDP Narcotlc drugs Scheduled I (b) & (e), LSD,
' and Schedule II lSt offense) and sentenced h1m to ﬁve (5) years, suspended to eighteen (18)
" months probatlon on Indictment N 0;-"2’015-GS—40-02657 (Drugs/Manuf., poss of other sub. In
Seh. I, -l.l,v lllorﬂultrazepam vo-r, anal-.ogue; w‘li.t.d'. 1*Y. 'B&h sentences were to run 'concurrently.
o On May 20, 2017, a Pl'obatlon Citation vl/as prepared by Agent Nikesha D. Jacobs

alleging violations of Appellant’s probation on Indictment Nos. 15-GS-40-07099 and 15-GS-40-
02657. This citation was served on 'A_ppellant on May 31, 2017.

On May 31, 2017, Appellant signed ab“Waiver of Notice, Right to Atterney, and Hearlng”
as to Indictment Number 15-GS-40-07099. |

On that same date, Appellant signed the bottom of two (2) documents that were
subsequently signed by the Honorable Knox McMahon on June 7, 2017. These documents were
Orders that had handwritten conditions stating that Appellant’s probation was extended one (1)
year, that he must complete SAC, PTUP upon completion of SAC. Both of these Orders were
filed on June 8, 2017.

On January 22, 2018, Appellant was served with Arrest Warrant W-40-l7-0451 alleging
he had violated the terms of his probation regarding Indictment Nos. 15-GS-40-07(l99 and 15-
GS-40-02657. |
On April 13, 2018, Appellant appeared before the Honorable Deandrea G. Benjamin to

hear the allegations raised in Arrest Warrant W-40-17-0451 concerning violation of his



“-% probation. Presént before the Court on this date was a representative of the Department of

: - Probation; Pardon & Parole, Appellant, and Appellant’s attorney, Robert T. Williams, Sr.

.+ i The Trial Judge revoked eighteen (1 8) montﬁs, terminated probation, ATU, and converted
‘fees-and fines to a civil judgment. |
o OnApril 18,.2018, Appellant serv.ed his Notice of Intent to Appeal on opposing counsel
“-and filed said Notices with thé Circuit Court and the S.C. Court of Appeals on April 20, 2018.

- Appellant requéste‘d'a'transcript of the procéedings on April 20, 2018 and received same on May

©.-15,2018. -



- ARGUMENT

A The Trial Judge erred by not granting Appellant’s request for a continuance of his
“#< ... probation revocation hearing when the necessary witnesses to the facts were not
available,
The decision to revoke probation is left to the discretion of the Circuit Court Judge. The
Appellate Court s right to review the Judge S decrs1on is conﬁned to correcting errors of law

unless the lack of the legal or ev1dent1ary basis 1nd1cates the Circuit Court Judge S authority was

arbitrary and capricious. Statev Hamllton 333 S. C 642 511 S E 2d 94 (Ct. App 1999).

Appellant contends that the Trial Judge’s decision was arbitrary and capricious because
the Court conducted the hearing without the sworn testimony, or, in fact, any testimony, from
those witnesses who had direct knoWledge of the facts that were being offered to terminate
Appellant’s probation.

At the beginning of the hearing Appellant’s counsel requested a continuance until Agent
Kelly, Appellant’s probation officer, could be 'pre'sent to resolve the discrepancies between
Appellant’s testimony regarding the facts and the allegations being brought forward. (R. p. 13, .
2-1.19).

The Probation Agent handling the hearing stated that Agent Kelly was away in service
and that Agent Kelly had documented every office meeting he had had with Thompson
(Appellant). (R. p. 13,1.20-p. 14, 1. 11).

The Court denied this request and the hearing went forward. It is important to note from
the outset that the Transcript prepared by the Court Reporter reflects that there were no witnesses
SWOorn nor any exhibits offered. (R. p. 12).

The Probation Agent at the hearing alleged that Appellant had failed his drug tests, failed



to attend substance abuse.counseling, and that by reason thereof, had gotten his probation

extended. She.further stated that nppellant was then transferred to Agent Sellers for supervision

- until he yxas subseduently arrested on hls probatlon v1olat10n warrant (R.p.14,1.13-p. 17, L.
24).

Appellant S counsel agaln blought up the problem that there was no Agent there with
direct knowledge of what was told to Appellant and that he could not simply cross-examine a
prece of paper (Agent Sellers was also not. present to testrfy to any matter nothing was offered
by the Probation Ofﬁcer as to why he could not be there.) (R p. 18,1. 1-16).

Appellant testified that he reported' every time on time and that he was never behind on
his. payments all the way up to 2(ll6. He further stated that he was told that .he was off probation
with no more report dates eyen though his probation was not supposed to be over until June of
2017. (R. p. 22, 1. 1-8). |

Appellant further testified that he then began smoking un‘t.il'he. received a call in February
or March (2017) requlrrng him to take a drug test. He testified that he had not been told to take
drug classes and had not taken a drug test from December 2015 until November 2016. The call
received in February or March was four (4) months after he had been told he was off probation.
(R. p. 22 1. Q 18) | |

. Appellant stated that he then began to deal wrth Agent Sellers.

Appellant stated that thls is the time per1od that he started to take the drug class but failed

the test offered by Acent Kelly because he thought he was off probat1on for the last four (4)
| months He was subsequently told agaln by Agent Kelly on Frlday, September 15,2017 after he
N .passed the drug test and that he was off probatron (R. p 22 .23 -p.24,1.15).

| The Agent handhng the probatron revocatron hearmg actually adm1ts that “I’m not sure of



“the coriversation'he had with Agent Kelly.” (R:p. 26, 1. 19-20)." Her testimony is essentially
rhearsay from what allegedly Agent Sellers told her (R. p. 25, 1: 13 - p. 26, 1. 2) and what she
. allegedly sees ina'computer. (R. p. 26, 1. 23-24). Again, no exhibits were offered into the record

showing any kind of a computer entry and, neither Agent Kelly or Sellers were present at the

* - heéaring. -

="State v. Pauling, 371 S.C. 435, 635 S.E. 2d 680 (Ct. App. 2006) sets the standard in
~ regards to-the calling of witnesses-and oon'frontation of witnesses as provided in the Sixth
- A'rnen'drnent, and 'whethér a probationer is eXtended the same protection as afforded a defendant
- in a critninal prosecution. -This case concludes that a defendant’s rights are limited to the
~ testimony of a probation officer, or as in that case to affidavits of victims or police officers.
In the case of Appellant,l no sworn statements or affidavits were presented and no police
ofﬁeers or agents with direct knowledge of the probationer testified. This does not appear to be
‘due process of law: The only one to-have direct knowledge of the events was the probationer
whose testimony was clearly not in accord with the allegations raised by the Department of
Probation. " -
‘B." " The procedure that was used to extend Appellant’s probation for an additional year
was faulty and led to confusion in Appellant’s understanding as to whether he was
~ on probation or not, ultimately leading to Appellant’s probation revocation.
Appellant was sentenced on both 1ndrctrnents by Judge Robert Hood to five years,
| .suspended to elﬂhteen (18) months probatlon on December 8,2015. (R p. 1-2).
. Therefore, Appellant was to be released from probatron as of June 8, 2017 unless h1s
_‘ n.robauon vl/as extended or shortened by ; Court Order

‘ The probatlon vrolatron Warrant that was dated October 25 2017 was served on Appellant



~onJanuary 22,2018, o 0 B . -

: Appell‘ant’.s’fattorney,initially brought up the Order signed by Judge McMahon as being
part of tr_le'.problem'which'led to Appellant’s revocation when he stated that Appellant never
received a copy-ofit: (R-p. -18, .17 - p. 21, 1. 25). The Trial Judge went through a discussion
with the Probation Agent and Appeilant’s attorney essentially settling on the decision that the
process involved amounted to..a paperwork review. (R. p. 20, 1. 5-25).

“Appellant’s testimony indicates that he thought he was off probation first-approximately
. four (4) months before-a phone call of February or March of 2017. (R. r).-22, 1. 1-18).

The Orders signed by Judge McMahon indicate that Appellant’s probation was extended
for one (1) year as of June 7, 2017. (R. p. 7-8). These sarrle documents are dated as having been
seen by Appellant on May 31, 2017. (R. p. 7-8).

‘There is ho evidence in the record that Appellant actually received a copy of the signed

“Order by Judge McMahon. There is only a blanket statement made by the Trial Judge that this is
a paperwork review where stacks of orders are presented to the Judge wherein they are signed
and given back to the agent. (R p. 20, 1. 5-13). As the Judge stated in the record “so that is
proba’ely what happened.” (R. p. 20, 1. 7-11).

Appellant contended that there never wes an administrative hearing, that he could not
have harci legal notice of the order until after it was signed by the Judge, and lastly that the part of

the order regardrng extendmg hrs probatlon was not on the Order when he signed it. (R. p. 20, 1.
Cua2e,

It is a well-known principle that “until an order is written and entered, the trial judge

retains discretion to change his mind and amend his oral order.” Ford v. State Ethics

Commrssion, 344 S.C. ‘642, 545 S.E. 2d 821 (2001). Arl order vis not final until it is written and



- entered by the Clerk of Cburt. First Union Natiqnal Bank of South Cai'olina v. Hitman, Inc., 306-
S.C. 327,411 SF2d 681-(Ct. App- 1§9_.1)raff’d 308 S.C. 421,418 SE. 2d 545 (1992).
-+ “Until the paper has been.delivered by the Judge to the Clerk of Court to be filed by him
as an order in the case, it is‘subject to-the cbntrol of the..J-,udge and may be withdrawn at any time
‘before such delivery. Bayne v.-Bass, 302 S.C. 208, 394 S.E. 2d 726 (Ct. App. 1990).
The signature on the b'ottomi of the above referenced order indicates that Appellant had
the Order read to him on May 31 ,-201»-7, seven (7) days before the Judge signed it.
Appellant thought that his probation was over and there is no evidence that he received
- the Order after the Judge signed it. (R. p. 19, 1. 17 - p. 20, 1. 24). -

All of these further poinf to the importance of having the propér witnesses to explain (1)
why Appellant did not get a copy of an Order extending his probation; (2) whether Appellant
wilfully did nof comply with probation; (3) and whether Appellant was justified in not thinking
he was on probation where he had been told he was off and had not received an Order extending

it.



. CONCLUSICN
""-.:*'A'ppeilant”shotﬂd‘ have been granted'ﬁa"continual_nce to allow (and reciuire) the appearance
*."of individuals with knowledge as to how he did‘oﬁ probat’ibn and as to whether he was justified
“into thini(‘ing he was off‘pr(')bationi/ L
" The extension of one (1) year of probation by Judge McMahon should no.t have been

- binding because there was no evidence that Appéllant received a.copy of ’same. If the procedure
‘used in Appel}ant’s-;;ase is the standard procedure that is used in all extension of probation cases
where'there isno a}apearance before thev Trial Judge, but merely the<s.ubinission of documents, a

requirement that the Order be served after it is signed might be more appropriate.
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