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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SOUTH CAROLINA
Workers’ Compensation Commission

Case No.: 0822640

Thomas Contreras, EMpIOYEE, ..............c...ocooioooioeeoeee oo Appeliant

St. Johns Fire District, Employer, and State Accident Fund, Carrier, ............. Respondent

MOTION TO DISMISS APPEAL

Respondenté hereby move before the Court té dismiss the appeal as the order
being appealed is not a final order. The order of the Appellate Panel remands the case
back to the Commission for further proceedings and to make a determination as to an
award. of permanent partial disability to the Claimant's shoulder. The courts have
consistently held that an order remanding a case for additional proceedings is not

directly appealable. Montjoy v. Asten-Hill Dryer Fabrics, 316 S.C. 52, 446 S.E. 2d 618

(1994). Therefore, this Appeal should be dismissed.

RECENE[}
JAN 2 0 2015

SC Court of Appeals
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Charleston, SC
January 19, 2015

‘Respectfully Submitted,

S

Mafgaret Urbanic

Clawson and Staubes, LLC

126 Seven Farms Dr., Suite 200
Charleston, SC 29492

Ellen Goodwin
State Accident Fund
P.O. Box 102100
Columbia, SC 29221
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- SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

- WCC FILE NO.: 0822640

Thomas Contreras,
Claimant,
V. CLAIMANT’S BRIEF TO SINGLE
COMMISSIONER ON REMAND
St. John’s Fire District,
Employer,
and
SC State Accident Fund, | .
Carrier,
Defendants,
STATEMENT OF THE CASE

This workers’ compensation case arises out of yvork—related injuries to the right arm,
shoulder/and clavicle sustained by the Appellant, Th;)mas Contreras, on October 8, 2008 in his
empldyment with the St. Johns Fire District (hereinafter “St. John’s.”). St. John’s accepted
Contreras’s claim and began providing various benefits under Title 42, the Workers’ Compensation
Act. Contreras received medical treatment primarily from Dr. James DeMarco. Dr. DeMarco -
ultimately performed four surgeries on Contreras — all for- the shoulder, with thé last ihcluding
surgery to the arm itself (the long head of the biceps muscle). [APA #4, p. 54). As aresult of these
injuries, Conn'emé is unable to return to his previous employment as a firefighter. He reached MMI

on August 7, 2012.

On February 8, 2013, Contreras filed a Form 50 (Employee’s Request for Hearing) seeking
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additional medical ireatment and disability compensation. He specifically alleged he had suffered
a permanent loss of earnings capacity as defined under SC Code Ann. § 42;9-20 (2007). [Form 50].

'St. John’s timely filed a Form 51(Employer’s Answer), admitting a “right shoulder injury
only.”

A hearing was held before Commissioner Gene McCaskill on May 14, 2013. Contreras
testified on his own behalf. Evidence was presented regarding medical treatment, the extent of
injl_lries and impairment, and vocational evidence establishing Contreras’ injury related loss of
earnings capacity. |

Commissioner McCaskill issued a Decision and Order on August 27, 2013, making the
following pertinent findings of fact:

That, I find, that on or about October 8, 2008, Claimant suffered injury by accident

arising out of and in the course and scope of employment, wherein he injured his

right shoulder and right upper extremity. [SC Order, page 20, Finding of Fact #3

~ (emphasis added)]. -

That, based on the record as a whole, I conclude the greater weight of the evidence,

dictates that the Claimant has suffered permanent partial wage loss, pursuant to S.C.

Code Ann. § 42-9-20. [SC Order, page 23, Finding of Fact #23].

Based on these findings, Commissioner McCaskill ordered St. John's to pay 340 weeks of
permanent partial disability to Contreras, alpng with providing ongoing post-MMI medical treatment.

St. John’s timely filed a Form 30 (Notice of Appeal) on September 3, 2013. [Form 30].

The Appellate Panel heard oral arguments on December 16, 2013. The Appellate Panel
issued a Decision and Order on May 5, 2014, The Appellate Panel affirmed in part, reversed in part

and remanded to the jurisdictional Commissioner for a determination of an award to the Claimant’s

right shoulder under 42-9-30. [FC Order].
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Specifically, the Appellate Panel deleted the injury to the right upper extremity in
Commissioner McCaskill’s finding of fact #3, changing it to read: “Claimant suffered an injury to
his right shoulder on October 8, 2008 in the course and scope of his employment.” [FC Order, page
11, Finding of Fact 4]. Although still finding Contferas had proven an actual loss of earning
capacity, the Appellate Panel reversed the award for lost earning capacityibased on the injury being
limited to the shoulder alone. As such, the Appelldte Panel held the award should be made under
the scheduled member statute, section 42-9-30, rather than under Section 42-9-20.

Claimant appealed-the Appellate Panel’s Order to the Court of Appeals. On Motion from

Defendants, the Court dismissed the appeal as interlocutory under Bone.

STATEMENT OF THE FACTS

Thomas Contreras was‘employed with the St. John’s Fire District for twenty-two years, rising
to the rank of Captain. He also worked part-time in a bowling alley and as a vending machine
tender.

As being a firefighter requires great physical strength and stamina, St. John’s requires its
employees to e;lgage in physical training. On October 8, 2008, Contreras injured his right shoulder
and right bicep while lifting weights at the fire station. [Tr. Page 21, lines 3-2].

Following the injury, Contreras never returned to fighting ﬁres. After undergoing 4
operations to his shoulder - inclu;iing one speciﬁéally to the biceps in his right arm — Contreras was
formally terminated from the Fire Department in January21,2011 due to his physical limitations. [Tr.

Page 19, line 9-page 20, line 20; page 25, lines 12-18; APA 10, page 231].
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Dr. DeMarco performed all 4 surgeries.! The fourth and final surgery was done on March -
29,2012. Dr. DeMarco described it as “arthroscopic major debridement of intra-articular synovitis
with coracoid decompression, subacrominal decompression and bursectomy, and long head of biceps
tenodesis.”? [APA 2, page 19]. The surgery involved impla_nting a “biceps tenodesis screw.” [APA
4, page 56)

Contreras described it in layperson’s terms: “The fourth surgery was the bicep where he cut
it up right in here and moved it and screwed it to the bone.” Contreras stated he still had pain and
permanent problems in both his right shoulder and bicep. [Tr. Page 24, line 24-page 25, line 11].

Dr. DeMarco’s records confirm that the fourth surgery was specifically intended - albeit
unsuccessfully —to alleviate arm pain, specifically “biceps tendinopathy” [APA 4, pages 56-57]. Dr.
DeMarco described the scenario at length on November 22, 2011:

At this point Mr. Contreras continues to complain persistently of long head of the biceps

and bicipital groove pain. . . . He has failed injections, it has been over a year, he continues

having pain, and the 1 thing about him is that he has been completely consistent with where
his pain is, directly over the bicipital groove. [The previous surgeries] did help with some
of the other pain, but he is left with biceps pain which now need to be addressed. This is
still considered as workers’ comp injury as directly and causely [sic] related to his injury on
.10/08/2008. [APA 3, page 30 (emphasis added)].

Dr. DeMarco definitively cbnﬁrmed that both the shoulder and arm were injured and affected

in a questionnaire response on October 24, 2012. Dr. DeMarco agreed: “Most probably, and to a

reasonable degree of medical certainty, Mr. Contreras’ injuries to his right shoulder and right upper

'Dr. DeMarco operated on January 29, 2009; October 1, 2009; October 11, 2010; and
March 29, 2012. [APA 4, pages 56-73].

*The biceps is a two-headed muscle that lies on the upper arm between the shoulder and
the elbow. It is made up of two bundles of muscles - the long head and short head. The surgery
was specifically to address “long head of the biceps pain.”[APA 4, page 56].
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extremity, (right biceps) are caused by and/or aégravated by the injuries he sustained in his October
8, 2008, accident at work.” He further confirmed: “Mr. Contreras’ injuries to his right shoﬁlder
affects his right upper extremity by way of radiating pain and tenderness into his right biceps as a
result of his October 8, 2008 accident at work.” [APA 3, pagé 16]. Finally, when he did address the
permanent impairment rati_ng, he specifically assigned a 3% permanent impairment for “biceps
atrophy.” [APA 3, page 20]. |

The second opinion doctor, Dr. Hughes, agreed. He signed a similar questionnaire, stating:
“Most probably and to a reasonable degree of medical certainty, Mr. Contreras’ injuries to his right
shoulder, right upper extremity, right biceps and clavicle are caused by and/or aggravated by the
injuries he sustained in his October 8, 2008, accident at work.” [APA 2, page 9]. Dr. Hughes added
the “injuries to his right shoulder affects his right upper extremity by way of pain and tenderness into
his right biceps and clavicle as a result of his October 8, 2008 accident at work.” [APA 2, page 9].

| Dr. Hughes examined Contreras on October 6, 201 1 — before the third and fbuﬁh surgeries.

He assigned impairment ratings of 14% to the arm and 10% to the upper extremity. Notably, he also
opined Contreras was limited to 10 pounds lifting due to “Limited strength and endurance secondary
to .right arm impainﬁent and [a?romio-clavicular joint] resection.” [APA 2, pages 9-11]. Dr. Hqghes '
assigned the impairment rating and restrictions to the right arm évén before the unsuccessful biceps
tenodesis. |

Both doctors concurred that Cont;eras is unable to return to work as a fire fighter. Both
doctors stated he would need additional post-MMI treatment.

After his medical termination from the fire department in 201 1, Contreras continued working

part time as a cashier at the bowling alley. He hoped to be offered a manager job, but none was
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forthcoming. He sought work with the Federal deemment and elsewhere, with no success.
Contreras .underwent an Employability Evaluation by a certified vocational consultant, Jean
Hutchinson, on October 10, 2011. [APA 1, pages 1-8]. The vocat_ional_expert reviewed Contreras’
physical limitations, work history, education, and transferable skills. She opined:
I am of the opinion that Mr. Conteres [sic] is unable to perform the required job tasks
of his former work as a fire department chief, is unable to return to his past
employment as a landscape laborer, and does not have transferable skills to perform
other work that is within his residual restrictions. [APA 1, page 8].

Hutchinson further noted Contreras is earning $8.00 per hour working approximately five hours per
. week in an accommodated position. She opined should his physical limitations resolve to the proint-
where he has more function and stamina, [he] can expect to earn at or near minimum wagé ($7.25 -
$8.00 per hour) and would continue to experience a significant loss of earning capacity.” [APA 1,

page 8].
ISSUE 'fO BE DETERMINED ON REMAND

L Disability Award under § 42-9-30 (14)(2007).

The Appellate Panel’s interlocutory Order remanded the case to the jurisdictional
Commissioner. The Comnﬁssioner is bound by the instrucﬁéns on remand, \ As such, the award |
must be made for permanent partial disability to the shouider under § 42-9-30 (14)(2007).

Contreras underwent 4 surgeries to his left shoulder (including the arm and claviclg). His
treating physician, Dr. DeMarco, assigned a 9% impéﬁnent rating to the shoulder.

The sécond opinion doctor, Dr. Hughes, assigned a 14% rating to the shoulder (plus 10% to

the arm) before the unsuccessful 4" surgery. He also opined Contreras was limited to 10 pounds

lifting due to “Limited strength and endurance secondary to right arm impairment and [acromio-
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~ clavicular joint] resection.” [APA 2, pages 9-11].

Both doctors agreed Contreras had permanent restrictions which prevent him from returning
to his career of 22 years as a firefighter.

Claimant requests the Commissioner make an appropriate award under § 42-9-30,
recognizing the ex;reme impact of the shoulder injury on Contreras’ ability to support himself and
his family. From an occupational sense, Cbntreras has suffered a loss of use virtually equating to
100% of the shoulder. See S.C. Code Ann. § 42-9-30 (14) (2007)(“ . . . compensation paid for the
injury . . . for the loss of a shoulder [is] sixty-six and thwo-thirds perc ent of the average weekly
wages during three hundred weeks). Although the impéirment ratings ére not impressively high, the
vocational effect on Contreras is dramatic.

2. Temporary Partial Disability.

The Appellate Panel found “Claimant is entitled to a lump sum péyment for any and all past
due temporary partial disability benefits due.” [FC Order, Finding éf Fact 27]. The Appellate Panel
eliminated .the Single Commissioner’s specific finding on this issue (Finding of Fact 28) without
explanation. However, it would be within the remand instructions (and necessary) for the Single
Commissioner to determine the amount due. Indeed, it would be necessary, as the Appellate Panel
made no specific findings.

Temporary totai disability was stopped by consent when Contreras sigt;ed a Form 17 on
January 20, 2011. He last worked on for Employer on June 21, 2011. He reached MMI on August
7,2012. Accordingly, he would be entitled to 80 weeks of temporary partial compensation.

Aspreviously found by the Single Commissioner, this amount would be $60,823.80. Finding

of Fact 28 should be included in the Order on Remand.
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3. Procedure moving forward.

As the award is being made pursuant to a remand from the Full Commission, Claimant

requests a provision in the Order allowing for immediate appeal to the Court of Appeals, bypassing

briefing and oral argument before the Appellate Panel (should either party appeal). This would likely

require a second order to be signed at judicial conference noting that the issues on appeal are the

same previously raised before the Court of Appeals. An appeal on this basis would not be

intetlocutory as the Order on Remand would be a final order.

CONCLUSION

For the foregoing reasons, the Single Commissioner should (1 ) make an award recognizing

the:full disabilityto C;laimam.’.s',shouldcr;= (2) reinstate the 80 weeks of TPD; and (3) recognize all

issues previously decided are preserved for future appeal and that the appeal should be expedited for

judicial economy purposeé by bypassing btiefing and oral argument at the Court of Appeals.

July 21, 2015
Columbia, South Carolina
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Respectfully Submitted,

Gary Christmas

HOWELL & CHRISTMAS, LLC
P.O. Box 1896

Mt. Pleasant, SC 29465
(843) 849-2800

Stephen B. Samuels
SAMUELS LAW FIRM, LLC
1320 Richland Street
Columbia; SC 29201

(803) 779-4000
stephen@samuelslawfirm.net

Attorneys for Claimant
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¢ 1333 Main Street, Sulte 500 ' Carrier File #:
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Columbla, SC 29202-1715 Carrier Code #:
+803-737-5675  www,wec.sc.qov Employer FEIN #:
Qaimant's Name: _ Thomas Contreras SSN:  117-58-7473 Employer's Name: _St. Johns Fire District

Address: _ Post Office Box 56

Address: 363 Lantana Drive
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Home Phone:  ( ) - Work Phone:  ( ) - Insurance Carrier:  State Accident Fund
Preparer’s Name: Stephen B. Samuels Law Firm: _Samuels Law Firm Preparer’s Phone #: (803) 779-4000

REQUEST FOR COMMISSION REVIEW

Request for Commission Review by RClaimant O Employer ek oney  Date of Injury or Iliness:  10/08/2008

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review Is based on the following grounds: (State the grounds of your appeal in the form of questions presented, Each question
presented must contain a concise statement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use

additional pages if necessary).

Please see Attachment to Form 30.

(Check one) Oralargument [Jis [X is not requested. Appellant's request for oral argument is waived if not indicated on this form.

/

[] ™Mediation
O Mediation is requested by consent of the Parties pursuant to Reg. 67-1803.

Questions regarding mediation may be submitted to mediation@wee.sc.goy.

I certify I have seryed this document pursuant to Reg. 67-211 by delivering a copy to Ellen Goodwin . POB 1
‘ 'L B a 3% 2 : 1 o

. Ul on the 4% day of November 2015, by [ first class

NG _Margaret

postage [ certified mail [ personal service.

AttomeyforClaimant _  Stephen@samuelslawfirm.net November4, 2015
rer’s Signature Title Email Date

Check this box if you are not represented by an attorney [J
Questions about the use of this form should be directed to the Judicial Department at 803.737.5675 or appeals@wee.se.gov.

If the dalmant appeals and is not represented by counsel, the Judicial Department will properly serve this form pursuant to Reg. 67-607 C. Pursuant to Reg. 67-
205 and Reg. 701, the appeal must be postmarked no later than 14 days from the date of service of the Decislon and Order of the Hearing Commissioner along
with the ﬁﬁng fee. Attach a Fom 32! if Yyou are unable to pay the ﬁllng fee, Referto Rg. 67-211 and Rg. 67-701 thmgh 711,
WCC Form # 30 - " REQUEST FOR COMMISSION REVIEW
Revised 7/13 : 30 :
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ATTACHMENT TO FORM 30

Thomas Contreras v. St. John’s Fire District and State Accident Fund
WCC File No. 0822640

Grounds of Appeal:
A. Issues regarding Order from Single Commissioner on Remand:

1. Whether the Single Commissioner on remand erred as a matter of fact
and law in finding that the instructions on remand limited his findings
to a permanent partlal disability award under § 42-9-30 when the
vacating of the previous Order required additional findings to be
made regarding temporary partial disability and temporary total
disability?

2. Whether the Single Commissioner on remand erred as a matter of fact
and law in failing to include, affirm or otherwise determine the
amount of temporary partial disability compensation due?

3. Whether the Single Commissioner on remand erred as a matter of fact
and law making a disability award which was unsupported by the
evidence and failed to take into account Claimant’s actual loss of

earnings capacity?

4, Whether the Single Commissioner on remand erred as a matter of fact
and law in determining Claimant reached MMI on September 4,
20127

5. Whether the Single Commissioner on remand erred as a matter of fact

and law in failing to make specific and detailed findings of fact
sufficient for appellate review?

B. Issues regarding previous Appellate Panel Order reversing Single Commissioner
Order and remanding to the Jurisdictional Commissioner:

1. Whether the Appellate Panel erred in reversing the Single
Commissioner § 42-9-20 disability award and finding the injury was
limited to the shoulder, when Appellant suffered a permanent loss of
earnings capacity from distinct injuries resulting in physical affect
and impairment to multiple scheduled body parts (shoulder, arm, and
clavicle)?
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Whether the Appellate Panel erred in finding “That the Single
Commissioner did not find the clavicle compensable and that issue
was not appealed,” when the issue was not specifically addressed nor
decided with finality by the Single Commissioner nor required to be
appealed by the prevailing party at trial?

Whether the Appellate Panel erred in vacating various findings by the
original' Single Commissioner, yet failing to give instructions on
remand allowing those necessary findings to be made, such findings
including the average weekly wage and amount of temporary partial
disability compensation due?

Whether the Appellate Panel erred by remanding to the jurisdictional
commissioner and failing to make its own factual findings on all
issues when the Appellate Panel bears the ultimate responsibility of

-making factual findings, such error also resulting in an interlocutory
order?

Whether the Appellate Panel erred as a matter of fact and law in
failing to make specific and detailed findings of fact sufficient for
appellate review?

Whether the Appellate Panel erred as a matter of fact and law in
failing to affirm the original Decision and Order of the Single

Commissioner?
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

WCC FILE NO.: 0822640

Thomas Contreras,
Claimant/Appellant,
v. CLAIMANT’S BRIEF TO FULL
COMMISSION FOLLOWING REMAND
St. John’s Fire District, :
Employer,

and

SC State Accident Fund,

Carrier,

Defendants/Respondents.

STATEMENT OF ISSUES ON APPEAL
A. Issues regarding Order from Single Commissioner on Remand:

1. Whether the Single Commissioner on remand erred as a matter of fact
and law in finding that the instructions on remand limited his findings
to a permanent partial disability award under § 42-9-30 when the

~ vacating of the previous Order required additional findings to be
made regarding temporary partial disability and temporary total
disability? ' ,

2. Whether the Single Commissioner on remand erred as a matter of fact
and law in failing to include, affirm or otherwise determine the
amount of temporary partial disability compensation due?

3. Whether the Single Commissioner on remand erred as a matter of fact
and law making a disability award which was unsupported by the
evidence and failed to take into account Claimant’s actual loss of
earnings capacity?
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4, Whether the Single Commissioner on remand erred as a matter of fact
and law in determining Claimant reached MMI on September 4,

20127 '

5. Whether the Single Commissioner on remand erred as a matter of fact
and law in failing to make specific and detailed findings of fact
sufficient for appellate review?

Issues regarding previous Appellate Panel Order reversing Single Commissioner
Order and remanding to the Jurisdictional Commissioner:

1. Whether the Appellate Panel erred in reversing the Single
Commissioner § 42-9-20 disability award and finding the injury was
limited to the shoulder, when Appellant suffered a permanent loss of
earnings capacity from distinct injuries resulting in physical affect
and impairment to multiple scheduled body parts (shoulder, arm, and
clavicle)?

2, Whether the Appellate Panel erred in finding “That the Single
Commissioner did not find the clavicle compensable and that issue
was not appealed,” when the issue was not specifically addressed nor
decided with finality by the Single Commissioner nor required to be

/ appealed by the prevailing party at trial?

3. Whether the Appellate Panel erred in vacating various findings by the
original Single Commissioner, yet failing to give instructions on
remand allowing those necessary findings to be made, such findings
including the average weekly wage and amount of temporary partial
disability compensation due?

4, Whether the Appellate Panel erred by remanding to the jurisdictional
commissioner and failing to make its own factual findings on all -
issues, when the Appellate Panel bears the ultimate responsibility of
making factual findings, such error also resulting in an interlocutory
order?

5. Whether the Appellate Panel erred as a matter of fact and law in
failing to make specific and detailed findings of fact sufficient for
appellate review?

6. Whether the Appellate Panel erred as a matter of fact and law in
failing to affirm the original Decision and Order of the Single
Commissioner?
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STATEMENT OF THE CASE

This workers’ compensation appeal arises out of work-related injuries to the right arm,
shoulder and élavicle sustained by the Appellant, Thomas Contreras, on October 8, 2008 in his
employment with the St. Johns Fire District (hereinafter “St. John’s”). St. John’s accepted
Contreras’ claim and began providing various benefits under Title 42, the Workers’ Compensation
Act. Contreras received medical treatmeht primarily from Dr. James DeMarco. Dr. DeMarco
ultimately performed f"our surgeries on Contreras — all for the shoulder, with the last iricluding
surgery to the arm itself (the long head of the biceps muscle). [APA #4, p. 54]. Asaresult of these
injuries, Contreras is unable to return to his previous employment as a firefighter. He reached MMI
on August 7, 2012.

. On February 8, 2013, Contrerés filed a Form 50 (Emplloyee’s Request for Hearing) seeking
additional medical treatment and disability wrﬁpensaﬁon. He specifically alleged he had suffered
a permanent loss of earnings capacity as defined under S.C. Code Ann. § 42-9-20(2007). [Forrh 50].

‘ St. John’s timely filed a Form 5 1 (Employer’s Answer), admitting a “right shoulder injury
only.”

A hearing was held before Commissioner Gene McCaskill on May 14, 2013. Contreras
testified on his own behalf. Evidence was presented regarding medical treatment, the extent of
injuries and impairment, and vocational evidence establishing Contreras’ injury relatéd loss of
earnings capacity.

Commissioner McCaskill issued a Decision and Order on August 27, 2013, making the

following pertinent findings of fact:
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That, I find, that on or about October 8, 2008, Claimant suffered injury by accident
arising out of and in the course and scope of employment, wherein he injured his
right shoulder and right upper extremity. [SC Order, page 20, Finding of Fact #3
(emphasis added)].

That, based on the record as a whole, I conclude the greater weight of the evidence,
dictates that the Claimant has suffered permanent partial wage loss, pursuant to S.C.
Code Ann. § 42-9-20. {SC Order, page 23, Finding of Fact #23].
Based on these findings, Corﬁmissioner McCaskill orde]red St. John’s to pay 80 weeks of
temporary partial disability (from January 21, 2011 through his MMI date of August 7, 2012) and
.‘ 260 weeks of permanent partial disability compensation to Contreras, along with providing ongoing
post-MMI medicai n'eaunenf; | | | 7‘
St. John’s timely filed a Form 30 (Notice of Appeal) on September 3, 2013. [Form 30].
The Appellate Panel heard oral arguments on December 16, 2013. The Appellate Panel
issued a Decision and Order on May 5, 2014. The Appellate Panel affirmed in part, reversed in part
and remanded to the jurisdict}onal Commissioner for a determination of an award to the Claimaht’s
right shoulder under 42-9-30. [FC Order]. |
Specifically, the Appellate Panel deleted the injury to the right upper extremity in
‘Cpmmissioner McCaskill’s finding of fact #3, changing it to read: “Claimant suffered an injury to
his right shoulder on October 8, 2008 in the course and scope of his employment.” [FC Order, page
11, Finding of Fact 4]. Although still finding Contreras had proven an actual loss of earning
capacity, the Ap;;ellate Panel reversed the award for lost earning capacity based on the injury being
limited to the shoulder alone. As such, the Appellate Panel held the award should be made under

the scheduled member statute, section 42-9-30, rather than under Section 42-9-20.

The Panel also added five other findings relevant to this appeal:
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That Dr. DeMarco, the authorized treating orthopedic surgeon, issued a rating on
August 7, 2012. Dr.. DeMarco found that the Claimant had a 9% permanent partial
impairment to the shoulder and that this included 3% biceps atrophy, 3% for loss
of internal rotation, 2% for loss of forward flexion and 1% for pain and muscle
spasm. There is no separate rating to the upper extremity. [FC Order, page 12,
Finding of Fact 7 (emphasis added)].

Dr. Hughes, an orthopedist, pérformed an IME at the Claimant’s request and issued
a 14% permanent impairment rating to the Claimant’s right shoulder and a 10%
rating for the clavicle injury. [FC Order, page 12, Finding of Fact 8].

That the Single Commissioner did not find the clavicle compensable and that issue
was not appealed. [FC Order, page 12, Finding of Fact }.

That the Claimant’s injury is limited to the right shoulder. [FC Order, page 15,
Finding of Fact 32].

Claimant is entitled to an award under 42-9-30 for the right shoulder. [FC Order,
page 15, Finding of Fact 33].

On June 3, 2014, Contreras timely filed his Notice of Appeal to the Court of Appeals. On
motion of Respondents, the Court of Appeals dismissed the appeal as interlocutory under Bone v.

U.S. Food Serv., 404 S.C. 67, 73-74, 744 S.E.2d 552, 556 (2013).

On October 22, 2015, Commissioner McCaskill issued an Order on remand holding that (1)
his authority on remand was strictly limited to making an award under § 42-9-20 (2007); and (2)
holding “that the Claimant has suffered a 35% permanent partial disability to hié right shoulder.”
[10/22/15 Orde_r, page 8]. |

On Novembver 4, 2015, Contreras timely filed his Form 30 (Notice of Appeal). [Form 30].

STATEMENT OF THE FACTS

Thomas Contreras was employed with the St. John’s Fire District for twenty-two years, rising

to the rank of Captain. He also wbrked part-time in a bowling alley and as a vending machine

tender.
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As being a firefighter requires great physical strength and stamina, St. John’s requires its
employees to engage in physical training. On October 8, 2008, Contreras injured his right shoulder
and right bicep while lifting weights at the fire station. [Tr. Page 21, lines 3-2]}.

Following the injury, Contreras never returned to fighting fires. After undergoing four
operations to his shoulder — including one specifically to the biceps in his right arm — Contreras was
formally terminated from the Fire Department on January 21, 2011 due to his physical limitations.
[Tr. Page 19, line 9-page 20, line 20; page 25, lines 12-18; APA 10, page 231].

. Dr. DeMarco performed all four surgeries.' The fourth and final surgery was done on March
29,2012, Dr. DeMarco described it as “arthroscopic major debridement of intra-articular synovitis
with coracoid decompression, subacrominal dec‘ompression and bursectomy, and long head of biceps
| tenodesis.” [APA 2, page 19]. The surgery involved implanting a “biéeps tenodesis screw.” [APA
4, page 56]. |

- Contreras described it in Iayperson’s‘terms: “The fourth surgery was the bicep where he cut
it up right in here and moved it and screwed it to the bone.” Contreras stated he still had pain and
permanent problems in both his right shoulder and bicep. [Tr. Page 24, line 24-page 25, line 11].

Dr. DeMarco’s records conﬁnn that the fourth surgery was specifically intended - albeit

unsuccessfully —to alleviate arm pain, specifically “biceps tendinopathy” [APA 4, pages 56-57]. Dr.

DeMarco described the scenario at length on November 22, 2011:

'Dr. DeMarco operated on Januafy 29, 2009; October 1, 2009; October 11, 2010; and
March 29, 2012. [APA 4, pages 56-73].

?The biceps is a two-headed muscle that lies on the upper arm between the shoulder and
the elbow. It is made up of two bundles of muscles - the long head and short head. The surgery
was specifically to address “long head of the biceps pain.”[APA 4, page 56].

6
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At this point Mr. Contreras continues to complain persistently of long head of the
biceps and bicipital groove pain. . . He has failed injections, it has been over a year,
he continues having pain, and the 1 thing about him is that he has been completely
consistent with where his pain is, directly over the bicipital groove. [The previous
surgeries] did help with some of the other pain, but he is left with biceps pain which
now needs to be addressed. This is still considered as workers’ comp injury as
directly and causely [sic] related to his injury on 10/08/2008. [APA 3, page 30
(emphasis added)].
' Dr. DeMarco definitively confirmed that both the shoulder and arm were injured and affected
in a questionnaire response on October 24, 2012. Dr. DeMarco agreed: “Most probably, and to a
reasonable degree of medical certainty, Mr. Contreras’ injuries to his right shoulder and right upper
extremity, (right biceps) are caused by and/or aggravated by the injuries he sustained in his October
8, 2008, accident at work.” He further confirmed: “Mr. Contreras’ injuries to his right shoulder
affects his right upper extremity by way of radiating pain and tenderness into his right biceps as a
result of his October 8, 2008 accident at work.” [APA 3, page 16]. Finally, when he did address the
permanent impairment rating, he specifically assigned a 3% permanent impairment for “biceps
atrophy.” [APA 3, page 20].
The second opinion doctor, Dr. Hughes, agreed. He signed a similar quéstionnaire, stating:
“Most probably and to a reasonable degree of medical certainty, Mr. Contreras’ injuries to his right
shoulder, right upper extremity, right biceps and clavicle are caused by and/or aggravated by the
injuries he sustained in his October 8, 2008, accident at work.” [APA 2, page 9]. Dr. Hughes added
the “injuries to his right shoulder affects his right upper extremity by way of pain and tenderness into
his right biceps and clavicle as a result of his October 8, 2008 accident at work.” [APA 2, page 9].
Dr. Hughes examined Contreras on October 6, 2011 ~ before the third and fourth surgeries.

He assigned impairment ratings of 14% to the arm and 10% to the upper extremity. Notably, he also
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opined Contreras was limited to 10 pounds lifting due to “Limited strength and endurance secondary
to right arm impairment and [acromio-clavicular joint] resection.” [APA 2, pages 9-11]. Dr. Hughes
assigned the impairment rating and restrictions to the right arm even before the unsuccessful biceps

tenodesis.

Both doctors concurred that Contreras is unable to return to work as a fire fighter. Both

doctors stated he would need additional post-MMI lreatment..

After his medical termination from the fire department in201 1, Contreras continued working
part time as a cashier at the bowling 'a\lley. He hoped to be offered a manager job, but none was
forthcoming. He sought work with the Federal Government and elsewhere, with no success.

Contreras underwent an Employability Evaluation by a certified vocational consultant, Jean
Hutchinson, on October 10, 2011. [APA 1, pages 1-8]. The vocational expert reviewed Contreras’
phyéical limitations, work history, education, and transferable skills. She opined:

I am of the opinion that Mr. Conteres [sic] is unable to perform the required job tasks

of his former work as a fire department chief, is unable to return to his past

employment as a landscape laborer, and does not have transferable skills to perform

other work that is within his residual restrictions. [APA 1, page 8].

Hutchinson further noted Contreras is earning $8.00 per hour working approximately five hours per
week in an accommodated position. She opined should his physical limitations resolve to the point

where he has more function and stamina, [he] can expect to earn at or near minimum wage ($7.25 -

$8.00 per hour) and would continue to experience a significant loss of earning capacity.”' [APA 1,

page 8].
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. ARGUMENT
This appeal raises two sets of issues. The first set of issues goes specifically to the Order on
Remand filed October 22, 2015. The second set of issues goes to the interlocutory Order of the

Appellate Panel filed on May 5, 2014.

It is unclear whether the Appellate Panel can revisit the issues decided in the May 5, 2014

order. These issues are raised to ensure they are preserved for further appellate review.

A, Issues regarding Order from Single Commissioner on Remand:
1. Disability Award under § 42-9-30 (14)(2007).

. The Appellate Panel’s interlocutory Order remanded the case to the jurisdictional
Commissioner. The Commissioner is bound by the instructions on remand. As such, the award
must be made for permanent partial disability to the shoulder under § 42-9-30 (14)(2007).

Contreras underwent four surgeries to his left shoulder (including thé arm and clavicle). His
treating physician, Dr. DeMarco, assigned a 9% impairment rating to the shoulder (including a 3%
permanent impairment for “biceps atrophy.”) [APA 3, page 20].

The second opinion doctor, Dr. Hughes, assigned a 14% rating to the shoulder (plus 10% to
the arm) before the unsuccessful fourth surgery. He also opined Contreras was liinited to 10 pounds
lifting due to “Limited strength and endurance secondary to right arm impairment and [acromio-
clavicularjdint] resection.” [APA 2, pages 9-11].

Both doctors agreed Contreras had permanent restrictions which prevent him from returning
to his career of twenty two years as a firefighter. The vocational evidence confirms that — from a

vocational standpoint — Contreras has lost virtually all use of his shoulder and upper extremity.
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The Appellate Panel should‘make an apprgpriate award under §_42-9-30, recognizing the
extreme impact of the shoulder injury on Contreras’ ability to suppoft himself and his fémily. From
an occupational sense, Contreras has suffered a loss of use viftually equating to 100% of the
shoulder. See S.C. Code Ann. § 42-9-30 (14) (2007)(“. . . compensation paid for the injury . . . for
the loss of a shoulder [is] sixty-six and two-thirds percent of the average weekly wages during three
hundred weeks). Although the impairment ratings are not impressively high, the nature of the injury
is dramatic. 4

2. Temporary Partial Disability. u

The Appellate Panel found “Claimant is entitled to a lump sum payment for any and all past
due temporary partial disability benefits.” [FC Order, Finding of Fact 27]. The Appellate Panel
eliminated the Single Commissioner’s specific finding on this issue (Finding of Fact 28) without .
explanatibn. However, it would be within the remand instructions. for the Single Commissione; to
determine the amount due. Indeed, it would be necessary, as the Appellate Panel made no specific
findings. | |

- Temporary total disability was stopped by consent when Contreras signed a Form 17 on
January 20, 2011. He last worked for the Employer on June 21,2011. He reached MMI on August
7,2012. During this period, he was unable to work for the employer and only earned T$A2,701 .10 over
this 80 week period. Accordingly, he would be entitled to 80 weeks of temporary partial
compensation. S.C. Code Ann. § 42-9-20 (2007).

In the original Order, the Single Commissioner found éhis amount would be $60,823.80.
This amount is supported by the evidence. Accordingly, the Appellate Panel should reinstate this |

portion of the original single commissioner order.

10
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B. Issues regarding previous Appellate Panel Order reversing Single
Commissioner Order and remanding to the Jurisdictional Commissioner.

The primary issue on appeal is a repeat of virtually the same error issue decided in Gilliam

v. Woodside Mills, 461 S.E.2d 818, 319 S.C. 385 (1995)(““as a matter of law the hip socket is part

of the pelvis and not part of the leg for workers’ compensation purposes”).

" Inthe instant case, although Contreras undoubtedly suffered a serious injury to his shoulder,
he also injured his right arm, speciﬁcally the biceps. The arm injury was serious enough to require
a @mte surgery, resulted in definable permanent impairment ratings, and left him with permanent
pain, weakness, muscle atrophy and restrictions. Both surgeons opined Contreras suffered injuries
to “right shoulder and right upper extremity, (right biceps) . . .” [APA 3, page 16; APA 2, page 9].

The evidence shows Contreras’ injury is not limited to his shoulder. He therefore proved his
right to proceed under the loss of earnings capacity statutes. S.C. Code Ann. § 42-9-20 (2007). As
the undisputed evidence shows he suffered an actual loss of earnings capacity, the original disability

award of the Single Commissioner should be reinstated.

L The Appellate Panel erred in reversing and remanding for a scheduled
member disabilig. award to the shoulder when the evidence showed
disability should have been awarded under the loss of earnings capacity

statute,
Contreras has consistently argued that his injury was not limited to his shoulder — such that
the disability award should have been made for loss of earnings capacity under S.C. Code Ann. § 42-
9-20(2007). Contreras adduced proof that he injured a second body part — the biceps muscle in his
upper extremity —and that his upper extremity injury had caused additional disability. Contreras also
proved injury to his clavicle. This proof, combined with the definitive proof of an actual loss of

earnings capacity, confirm that the Appellate Panel erred in reversing the Single Commissioner’s

11
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original disability award. See Gilliam v. Woodside Mills, 461 S.E.2d 818, 319 S.C. 385
(1995)(claimant is entitled to proceed under loss earnings statute because “as a matter of law the hip

socket is part of the pelvis and not part of the leg for workers' cofnpensation purposes”).

A Framework for Disability Compensation in Workers’ Compensation Cases.

The Workers’ Compensation Act provides three methods to obtain compensation for
permanent disability: 1) total disability under S.C. Code Ann. § 42-9-10; 2) partial disability under
S.C.Code Ann. § 42-9-20; and 3) scheduled disability under S.C. Code Ann. § 42-9-30. The first two
methods are premised on the economic model. Under the_economic model, the injured worker mﬁst
prove an actual loss of earnings capacity. The third method conclusively relies upon the medical
mode! with its presumption of lost earning capacity. Wigfall v. Tidcland Utils.. Inc., 354 S.C. 100,
580S.E.2d 100 (2003). The Commission is required to apply whichever statute provides the greatest

benefits for the Claimant. See Brown v. Owen Steel Co., 316 S.C. 278, 280,450 S.E.2d 57, 58 (Ct.

App.1 994)(“'1’he.policy behind allowing a claimant to proceed under the general disability § 42-9-10

‘and §42-9-20 allows for a‘claimant whose injury, while falling under the scheduled member section,
nevertheless affet;ts other parts of the body and warrants providing the claimant with the opportunity |
to establish a disability greater than the presumptive disability provided for under the scheduled
member section.”).

In this case, the Single Commissioner made a § 42-9-20 disability award for partial loss of
earning capacity under the economic model. The Appellate Panel reverseci; remanding for a lesser
§ 42-9-30 award of specific disability to the shouldel; under the medical model. See S.C. Code Ann.
§ 42-9-30 (14)(2007)(providing compensation for loss of use of the shoulder). Had Contreras not

suffered the injury to his upper extremity, such that his injury was entirely limited to his shoulder,
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then he would be limited to significantly less compensation under the medical model — not
withstanding the fact he suffered a signi_ﬁcant loss of his pre-injury earning capacity.

The basic rule set out in Singleton states, “Where the injury is confined to the scheduled
member, and there is no impainnént of any other part of the body because of such injury, the
employee is limited to the scheduled compensation.” Singleton v. Young Lumber Co.,236 S.C. 454,
471, 114 S.E.2ci 837, 845 (1960). The principle espoused in Singleton recognizes “the
coﬁmon—sense fact that, when two or more scheduled injuries [or a scheduled and non-scheduled
injury] occur together, the disabling effect may be far greater than the arithmétical total of the
schedule allowances added together.” Wigfall, 354 S.C. 100, 1»06-07, 580 S.E.2d at 103. Thisrule
is colloguially referred to as the “two-body part rule.”

The part of Singletc;n relevant to this case states, “To obtain compensation in addition to that
scheduled for the injured member, claimanf must show that some other part of his body is affected.”
[Id.]. The point here is that if two or more scheduled members are injured, the claimant is entitled
to proceed under general disability as a matter of law without further inquiry. However, if the actual

injury is confined strictly to one body part, the claimant can still proceed under the general disability

statutes if he can “show that some other part of his Body is affected.” Id. See, also Simmons v. City

of Charleston, 349 S.C. 64, 75,562 S.E.2d 4}76, 482 (Ct.App.2002) (injury to scheduled member that
affected other parts of body compensable as general disability). Itis énough that the other body part
be affected. There is no requireinent,that’ a separate impairment rating be given (although the Court
should note Contreras was given a separate impairment rating for his biceps injury). “The Singleton
Court intended ‘impairment’ to encompass a physical deficiency.” Wigfall v. Tideland Utilities,

Inc., 354 S.C. 100, 103, 580 S.E.2d 100, 101 (2003). Cf. Peoples v. Henry Co., 364 S.C. 123, 611
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S.E.2d 527 (Ct. App. 2005)(award of 68% to leg affirmed because ruptured Achilles tendon not

limited to foot because pain traveled up into leg); Mixson v. Westinghouse Elec. Corp., 304 S.C. 31,
402 S.E.2d 893 (Ct. App. 2005)(for workers’ compensation purposes, there is no requirement that
loss of use, or partiai loss of use, of member of body requires evidence of direct injud to member
itself).

B. Injuries to the Shoulder, Clavicle and Arm/Upper Extremity.

The Single Commissioner found as fact “that on or about October 8, 2008, Claimant suffered
injury by accident arising out of and in the course and scope of employment, wherein he injured his
right shoulder and right upper extremity.” [SC Order, page 20, Finding of Fact #3 (emphasis
added)).

In a detailed order, the Commissioner deséribed in detail the evidence on which he relied in
reaching this finding. He recounted Dr. Hughes’ opinions on the injury to the right upper extremity
itself, as well as the opinion that “Claimant’s injury to his right shoulder affects his right upper
extremity by way of pain and tenderness into his right biceps and clavicle . . .” He noted Dr. Hughes’
descriptions of work restrictions specifically to the arm along with separate impairment ratings to
the right shoulder (14%) and right upper extremity (10%). [SC Order, page 14-15].

The Commissioner then went into more description of the evaluations and treatment by Dr.
.DeMarco from August 6, 2010 through October 14,2012, As with Dr. Hughes, Dr. DeMarco opined
“Claimant’s injuries to his right shoulder and upper extremity, (right bicep) are caused and/or

aggravated by the injuries that he sustained in his October 8, 2008 accident at work.” The Single

3In his own handwxjiting, Dr. Hughes noted the 10% permanent impairment for the
clavicle was to the “upper extremity.” [APA 2, page 10]. :
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Commissioner then restated Dr. DeMarco’s opinion that: “Mr. Contreras’ injuries to his right
shoulder affects his right upper extremity by way of radiating pain and tenderness into his right
biceps as aresult of his October 8, 2008 accident at work.” [SC Order, page 15-16; APA 3, page 16].
He noted the permanent impairment rating, particularly that Dr. DeMarco assigned a 3% permanent
impairment for “biceps atrophy.” [SC Order, page 15-16; APA 3, page 20].

The Single Commissioner did not rely solely on the medical evidence. He also recounted
Contreras’ testimony, to wit:

Claimant testified that prior to this work related accident he has never had any pain

or symptoms to his right shoulder or bicep. Claimant testified that prior to his work

accident, he had not problem with range of motion in his right shoulder, but that he

does now because he cannot hold his shoulder in an upward position. Claimant

testified that he has pain the front and back of his bicep and pointed to the bicep near

the bend.of his elbow. Claimant testified that prior to his work-related accident he

did not have any problem with strength in his right shoulder but that he does now

because if he lifts his shoulder up same causes pain and his right bicep will spasm.

[SC Order, page 8].
This testimony is completely consistent with the medical evidence. Not only is the medical evidence
~ and testimony of shoulder and arm pain unrefuted, Respondents’ counsel never even asked one

single question about the above testimony on cross-examination. None of the doctors were cross-
examined.

This was the evidence at trial — recounted accurately by the Single Commissioner. Yet,
despite this completely one-sided evidence, the Appellate Panel inexplicably reversed the key
findings of fact supporting the Single Commissioner’s § 42-9-20 disability award.. There is no
analysis; no explanation; no reasoningA— simply a slightly diff‘e;ent set of factual findings with a

vastly different result. Certainly there is no evidentiary basis for deleting the Single Commissioner’s
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ﬁndings that Contreras injured his right shoulder and right upper extremity.” [SC Order, page 20,

Finding of Fact #3].

As in Burnette, “The record contains [Contreras’] medical records and testimony, as well as

written opinions by [his] treating physicians and a vocational rehabilitation expert. We find no
evidence that challenges the conclusions of [Contreras’] doctors concerning [his injuries].” Burnette
v. City of Greenville, 737 S.E.2d 200, 401 S.C. 417 (Ct. App. 2012). The Appellate Panel repeated

!
the error it made in Burnette when it substituted its own medical opinions for the opinions of the

doctors. Cf. Lail v. Georgia-Pacific Corp., 328 S.E.2d 911, 285 S.C. "234 (1985)(error to award
* disability to hand when medical teétimony established functional impairment was to thumb and third
finger).

The Appellate Panel should reconsider the decision in the interlocutory order and shouid
reverse the finding that the injury is limited to the shoulder and reinstate the Order and Award of the
‘Single Commissioner.

C. Evidence of Loss of Earnings Capacity.

The Single Commissidner made specific and detailed findings regarding Contreras’ actual
loss of earning capacity. He specifically relied on the undisputed medical evidence that Contreras
was unable to return to his previous erﬁpldyment as a firefighter, along with limiting him from nearly
any other employment. He also relied on the vocational expert, noting “defendants did not choose
to submit a vocational evaluation in this case.” [SC Order page 23; Finding of Fact #20]. This was
also noted by the Appellate Panel, who agreed Contreras was unable to return to his previous

employment. [FC Order page 13-14, Finding of Fact #19].
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After réviewing the evidence, the Single Commissioner made an award for a specific amount
under § 42-9-20. This award is undisputedly supported by substantial evidence. The calculations
are consistent with Contreras’ 'limited earnings at the time of the hearing — confirmed by the opinion
of the vocational expert. See Qutlaw v. Johnson Service Co., 254 S.C. 486, 176 S.E.2d 152
(1970)(“L6ss of earning capacity alone is the criterion and medical opinion as to @e extent of
~ physical disability can have no probative value against actual earnings.”). Contreras proved the
extent of his loss of earning capacity by both expert vocational evidence and by his own unsuccessful

. search for alternative employment. See Coleman v. Concrete Products, Inc., 245 S.C. 625, 142

S.E.2d 43 (1965)(setting out three alternative methods of proof for lost eamixigs capacity: (1) expert
vocational testimony; (2) testimony of employers who refused to hire the claimant; and (3) “diligent
' _efforts to secure employment.”). | |

The Appellate Panel gave no explanation for reversing the Single Commissioner’s disability
award. Although never stated explicitly, it must be presumed that the Appellate Panel reversed
based on its holding that the injury was limited to the shoulder only. Had the injury been strictly
limited to the shoulder, with no injury or affect on the arm whatsoever, then Singleton would apply
to limit the award to the shoulder under § 42-9-30.

There is no evidentiary basis for vacating the § 42-9-20 award. The evidence completely
supports the award, such that no other result is possible. Cf. Hutson v. S.C. State Ports Authority,
399 8.C. 381, 732 S.E.2d 500 (2012)(reversing denial of § 42-9-20 award where only evidence of
residual earnings capacity was claimant’s unsupported speculation that he could open a restaurant,
“thus, there is no evidence in the record supporting the commissioner’s order.”). As such, the Single

Commissioner’s § 42-9-20 disability award should be reinstated.
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S 2, The Appellate Panel erred in holding the Single Commissioner did not
find the clavicle “compensable.”

The Appellate Panel added a finding “That the Single Commissioner did not find the clavicle
compensable and that issue was not appealed.” [FC Order, page 12, Finding of Fact]. This finding
is nof necessarily critical to reinstating the Single Commissioner’s § 42-9-20 award, as the evidence
showing the Biceps injury and impairment satisﬁes the “two-body-part rule.”

The Single Commissioner found Contreras “injufed his right shoulder and right upper .
extremity.”™ [SC Order, page 20, Fmdmg of Fact #3 (emphasm added)]. Strictly speakmg, the
Smgle Commnsswner dxd not rule one way or the other on the “compensability” of the clavicle.
Although a finding was requested, the order never reached the issue. See Dozier v. American Red
Cross, Op. No. 5272 (S.C.Ct.App. Filed September 17, 2.014)(Shearouse Adv.Sh. No. 37 at
18)(holding res judicata did not apply because even though issue was raised to Commission, it was
“not addréssed with ﬁnaiityl”). As workers’ compensation has no mechanism to address issues
raised but not ruled upon by the single commissioner, there is no preservation issue here.

Under the Single Commissioner’s Order; it was not necessary to address the clavicle as a
distinct and separate body part - his findings of injury to the right shoulder and right upper extremity
are dispositive. Once Contreras proved an injury and affect on those two body parts, an additional
finding on the clavicle was surplusage. See Simmons v. City of Charleston, 349 S.C. 64, 75, 562
S.E.2d 476, 482 (Ct.App.2002) (injury to scheduled member that affected other parts of body

compensable as general disability). The rule is two body parts — not three or more.

“In his own handwriting, Dr. Hughes noted the 10% permanent impairment for the
clavicle was to the “upper extremity.” [APA 2, page 10]. Dr. Hughes gave this opinion before
Contreras underwent the surgery to his biceps. It can therefore also be inferred that the Single
Commissioner considered the clavicle resection to have an affect on the right upper extremity.
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The evidence does show the clavicle was both injured and impaired. Moreover, like the
arm/upper extremity ahd like the shoulder, the clavicle is a separate scheduled member. 25A-S.C.
CodeReg. 67-1101 (2007)(setting maximum number of weeks for partial loss of use of the clavicle).

The October 11,2010 surgery included a “Right shoulder acromioclavicular joint resection.”
[APA 4, page 56]. Dr. DeMarco’s surgical report states “we did a distal clavicle resection taking
out about 10-12 mm distal clavicle .. .” [APA 4, page 56 (eniphasis added)]. Dr. Hughes noted this
specific surgery when he assigned th; 10% permanent impairment for the clavicle (with the
handwritten addition that the impairment was to the “upper extremity.”). [APA 2, page 10].

As the Single Commissioner did not explicitly address the clavicle with finality, thgre was
no “error” to appeal — particularly since Contreras prevailed at trial. Therefore, to the extent the
clavicle injury is relevant to the issues on appeal, the Appellate Pane!’s finding is erroneous and

should be reversed.
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CONCLUSION
For the foregoing reasons, the A-p“pelhte Panel should reinstate the August 27, 2013,.Order
and Award of the Single Commissioner. If re.insta,teme‘nt is procedurally not possible at this level,
then the Appellate Panél should clarify its Order to indicate that Claimant is entitled to temporary
partial disability compensation at his compensation rate for 80 weeks.
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Notary Public in and for the State
proceedinés were held at the South
Compensat?on Commission, 500 North
Services Building, Summerville, Sou

May 14[ 2013, commencing at 2:20 p

Fore

of

ith

Pow

Car

Mai;

TION COMMISSION

40

NSCRIPT OF PROCEEDI]

May 14, 2013

Commissioner Gene
er, Court Reporter
South Carolina;.sai
olina Workers'

n Street, County

Carolina, on Tuesda

NGS

and

i
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THE COURT; - Today's
Thiséis.the casé of Thomas Coj
Dist%ict Commission. The cari
Fund; The claimant is represg
Chriétmas, and the carrief/em]
Marg;ret M. Urbanic. The Wor}
Comméssion File Number is 0821
; The déte of the acec:
Theré are -- there are issues
waéegand comp rate which we di
pre—#earing conference, so thas
Thisfis an admitted claim?
| MSi URBANIC: It's 3
shouider.
. THE COURT: Admitteq
All %ight. Objéctions to APA4
MR. CHRISTMAS:: None
Commi d

MS. URBANIC:

objection to the claimant's Tz

to 299 of their APAs as I just

so i#'s untimely. Payroll reg
alle§ and the bowling aliey Fd

A MR. CHRISTMAS: Comn
speak to that. The Form 20 hs

been?made a part of the Commis

date is May 14, 2013.

ented by James G.
ployer is represented b
ers” Compensation

2640 . .

-denf.is October 8, 200
con%erning average wee
-scu%sed in the

1t's.yet to be determin

dmitted to the right

i, jurisdiction, venue?
. from the claimant.
sioner, I have an

\b 14, whibh is Pages 2
received it yesterday
rords from the bowling
DYm ?O.

1issioner,§if I could j
s been --' should have

ssion file; and sent in

\treras vs. St. Johns F

rier is the State Accid%nt

i to the right shoulder|

ire

y

I [s 9]
(AR
w

st
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under a separate cover letter
wages from the bowling alley.

produced them as soon as we g

the issue of temporary partial

These are the actual

We just éot them. We
bt them. it only goes

dlsablllty And as w

dlscussed off the record, we have no obgectlon to th

defendants having a day or twd

meet:with us and try to get a
: .

there is any good faith disput
| .
!

numbers are, they are and we ¢

there. We just ask that they
please.

THE COURT: All rig}

goiné to note your objection f

discﬁssed in the pre-hearing (
time:to review these records.
concerns, we certainly can red
whether that be a conference ¢

a heering if we need to to add

MS. URBANIC: Thank
THE COURT: Any othe
MR. CHRISTMAS:

No,
MS. URBANIC: No.
THE COURT: All rigt

becomes a part of the record ¥

self-serving declarations and

) to;rev1ey those numbe
coneensuséon that if

e tb those. Whatever
jlorn ' t see any prejudice

!

be moved into evidence

it. Ms. Urbanic, we're

or the record. But as
ronference, you do have
And if you have
:onvene,in-some fashion
rall or actually reconv
1resé yourgconCerns.
you. ;
. 1
Yo objectipns?

Your Honoi.

it.  The Commission £il
vith the ekception of

unsiipulaﬁed medical
|

[£1)

[

s,

the

we

Ene

)
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C

Py

ge 6

that's affected.

reports.

All right. Mr.
i
pleage, sir,

MR. CHRISTMAS:

claimant's position that he ig

or sﬁffered permanent partial

Chri

i
1
H
i
!

stmas, if'you could,

put your client's position/ on the recorf.

Thank ybu, Yohr Honor. It

permanenfly-partially

as a result

wage loss

: ‘ :
under Section 42-9-20 as a result of sustaining

!

injufies to his:right shoulder, rlght upper extremit

specifically the right bicep being the second body p

S The analysis for the

autherized treating orthopedicg

has eaid that claimant is not
job, that is APA No. 3,
two body parts are from authoz
Dr. &ames Demarco. He mentior
rlght upper extremity, and spe
blcep. He says that the right
right upper extremity as well
. and 18.

Pages 16, 17,

included the shoulder and the
three percent specifically to

APA No. 3, Page 20.

throﬁghout the medical records

Page 1

Also he in giving hi

. wage losé'argument is
surgeon, Dr. Demarco,
able to réturn.to his
5, as a firefighter.
rized treatihé physicia
1S the rlght shoulder,
'c1f1callylthe right
shoulder;affects the
That isgAPA No. 3,
s global gmpairment wh
upfer ext%emity assign

_ |
the right|{bicep which
i

And therg's also notation

1
with Demarco and

Y +

art

bld.

Che

ich

1Y
fol}
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ge

Jacowitz who is another authoj
surgeon talking about the bice

that:the claimant had -- he's

thisicase -- was also to repai

I think we mentioned it earlis
55. -And also there is an opir

orthbpedic surgeon, Dr. Charle

states that the right shouldes

extremity, mentions the right

extrémity, and right bicep, aj

9.

With regard to wage
vocational report from Jean Hy
Page;s, that finds the claimany
partial wage loss. There alsd
which are AEA No. 13, Page 20

and also APA 13, Page 27 with

alley.

I

that as well. He has a Form J

dlsputed from the fire departWent'that

weekly wage of $993.49, a comy

which is the max -- which woul

compensation rate for 2008 on

is a permanent partial wage 1g

He was duly employed.

The fourth surger]

DS .

had' four purgeries in

r; the bicep. That's A

2r, No. 4, Pages 54 and

1ion:from another

s Hughes,| that also

r affects the right upp
| '

shoblder,
!

1 d that's

right upper

APA No. 2, Pa

loss, there is also a

/

1tchinson,Ait's APA No.
it has sustained perman
b are his actual earnin
with the fire departme
regard to' the bowling
e need to talk abo

don't believe

T

has an averag

>ensatlon rate of $662.

d reach the maximum
itsi own.

PSS Ease, #e do need to
|

:izea treating orthopedi

§But given thij

0
K

e

ent

S

it

is

[
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consider the second employment to determine that
corréct average weekly wage. APAfNo. 12, Page 270 i

the Form 20 that should be part oE the |Commission fi

and élso has been submitted asg anéAPA exhibit that h

 the ‘average weekly wage of being ?n additional $180.

withéa new comp rate of $120.49. 'When you combine t

work: for the fire department with the work with the

bowling alley, the new combined average weekly wage
$1,1%4.21, and we would ask that that anber be used
dete%mining his permanent partial.wage ioss undér
42—9%20.
| He's gsking'for, you know, past and future
mediéal care and treatment. $pecifically authorized
trea#ing physician Demarco at |[APA No. 3, Page 16 has
reco@mended medications, pain|management, injections

TENS! unit, repeat diagnostics,) physical therapy, and

offiée'visits. We are also segeking a period of

temporary partial disability from January 21, 2011,

which is the date that the claimant was terminated b
the St. Johns Fire Department, up through May 16, 20
for é total of 17 weeks. That's the da?e he reached
maxi%um medical improvement per authori%ed treating
James Demarco.

We are asking that he be paidAhis money in

lump:sum. And we are also asking;that,!just out of

e

S

he

in

I

1.1

DY .
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ge S

‘pain: to .the shoulder.

abundance of caution, while he is working for the

e James vs. AFne

bowling alley that we be alloLed to hav

and Utica Mohawk language for

event that he is unable to wotk in the

Because of the pre—triaﬁ and fthe notes, I.

went : a little faster om that.

any of that, I'll be happy to

‘ THE CdURT: All right. st. U&banic.'
g MS. URBANIC: Commi%sioner, w%'ve admitted
thiséclaim to the right‘shoulder only. fGary referen
the surgical record from surgery number four which i
on P;ges 56 and 57 of the claimant's APi submissions|

You will note the pre-operative and post-operative

diagnosis is -- are regard to

AN

Ther? is reference to the bicep, that the bicep
attaches to the right shouldex.

you loock at the reports and records, yoh will see th

The most recent 14B
Dr. 5emarco, the mést recent 3
physician, which is on Page 56
APA submissions, references t}h
rating to the fight upper exty
15 pércent radiating to the ri

because Dr. Demarco in his noft

apportionment in the

future.

If: you need me to rep

do ?that:..|

the right shoulder.

And we would argue

whiéh is %rom
1uthorized§treating

5, Tab 8 o? defendant's
e 9 percegt impairment
remity whi;h converts t

lght shoulder. And jus
i

e from Aubust of 2012
i . :

eat

ed

€Y

L9}
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references the biceps as part
right upper -- to the upper e:

it's a separate body part. Tt

that was attached to the right

surgéry. So we think it shoul
award to the right shoulder oz

With regards to the
you ;hould rely on Jean Hutch]

point out that report is from

it doesn't accurately reflect

Mr. éontreras is currently eé:
alley. I believe he is earnir
hour; And Mr. Contreras test]
aboug some various jobs he's 3
of'wprk he is capable of doing
it's?appropriate to the vocati
Hutcﬁinsbn and we would argue
thei% burden of proof with reg

‘ If for some reason 1y
a 42;9—30 case with regard to
from the bowling alley and con
give# me a few extra days to
Gary just sent over, so I woul
rebly then just to go through

check ours to that.

{treﬁity, doesn't mean
'S 5ust included becau
shﬁulder and part of
[d be limited to a 42-9

11y;

conhentio under 42-9-

_nso%'s report, we woul
the fall Lf 2011. Onme
the amouné of money
rning fromgthe bowling
g a littlé over $9 an
| fied in hﬁs deposition
applied foi and the typ
; which I ﬁbn't believe
Lonal repo%t of Jean
that they fail to meet
jards to that.

it shouldn't

yrou decide

the -additfional income

no rate islsue, you have

lock at th% documents t

ld take th? opportunity]

the numbe&s and double

of his radiating to th%

the

30

ol

(1)

be

hat

to
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e 11

'Fuﬁd]s position in regards to

under 67-11-01, Regulation 67-

22

-physically changed in claimant

As to the lump sum and Ellocation language

Mr. éontreras ié not on Socia]

applied for Social Security,

apprépriate for him to get th
A THE CQURT:

sum?.

| -Security, he's not
|

nd ye-don't think that

i
t allocatiion language.

What's youriposition on the 1lu

MS. URBANIC: The lump sum, we would argue

thatéhe has to show that he ne¢eds a lump sum. It's

: . . ! .
always more appropriate for claimants tp receive

benefits as a weekly check which is thefStéte Accide
| ;

suregthat's everything in thez
-- tﬁat covers everything.
'MR. CHRISTMAS:
thing out. Just in an the alf
recofd, while we do believe t}
wageéloss case under 42-9-20,
woula be 42—5—30, Subsection 1

the 15 percent, also there's &

the élavicle which we would be

Dr. Hughes.
'And also with regard

the Hutchinson report. There]

that. I hant to make

re.. And I believe that

Commisgsioner, I left one

lernative to protect th
)is is a permanent part
in the al?ernative it
T4’ for thé shoulder fo
. rating of 10 percent
. asking f;rmdisability
11—91,.th%t's through
L
1 togthé eLidence issue

s nothing’ that has

~

p

[t

Y

ial

of

|
1
. . .
L's impairment oxr his
' x
i
1
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e 12

10:

11 |

12;
13
14
15
16
17
1éj
19
20,
21

22

restrictions from any,physicia
otherwise, since th;t rebort

nothing in claimant's employmg
thatgreport was created. The
absoiutely no vocational evidg
support their contention that

greater wage than he has actug

In addition to that

an, authorized or
as created. There's

et that h@s changed si

ence of an& kind to
he is empﬁoyable at a
111y‘earneh.

report, we don't have

specﬁlative wage loss here. We have actual wage los

that’is demonstrated by loss d

‘fire department and demonstrat

work for 15 or 14 hours at the

: MS. UﬁBANIC: Just }
Dr. ﬁughes is not an authorize
He's an IME doctor that Mr. CH
to several years ago. The clg
body part. There would have f
compénsability in regards to t
Dr._bemarco ever addressing t}
! The oné thing I ford
thiné about ongoing medical tz
want: that as related by the au
physician, Dr. Demarco, for cs
and issues which I don't thinX

THE COURT: Anythind

bf employment with the
ted by his ability to o
2 bowling alley.
priefly in response.

rd treating physician.
iristmas seﬁt his clien
lvicle is not an accept
o be a finding of

that . We'%e not aware
at.

jot tovmention was the
reatment. We obviously
ithorized treating
iusally-related medical
t is an issue.

7 else, MrL Christmas?

defendantls have offere%

f1ce

[ts8

TT

(1
Q

Hf

(Y]
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Page 13
MR. CHRISTMAS: No, |Your Hon%r.
THE COURT: All right. Ready; to hear from
'youriwitness? |
- - MR. CHRISTMAS: Thank you.
(THOMAS CONTRERAS, JR., beinq:duly sworn tp
tell the &hole truth, testified as follows:ﬁ
! THE COURT: Please state and ?pell your fufll
name. for the record. 5
i THE WiTNESS: Thoma+ Contrerag, Jr. Thomag,
T-H-é—M—A—S, C-O-N-T-R-E-R-A-$.
; THE COURT: Two requests for you. One, this
is agcouncil chamber, not a hearing room. So it's a
littie large for our purposes| but we're happy to haye
it. I ask that &ou speak up.| It's imperative that
young lady sitting right there who is making the/recard
heariyou, but it's also equally important that the tio
attorneys and I hear you. So|if YOu -- the P.A. system
is not on, so you will need tg¢ speak up. Okay?
THE WITNESS: Yes.
THE COURT: The second is if &ou're asked g

yes or no question, please res

you éhake oxr nod your head, sh

|
pond with'yes or no.

le actually has to put

that in the record and sometimes that can be

misunderstood. An answer of y

understood. So if it's a yes

‘€S Oor no is clearly

i, .
Or no queFtlon, please

L f
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Pag

e 14

15!

18

answer that way.

All right?

THE WITNESS: Yes,
THE COURT: Okay.
MR. CHRISTMAS: Thai

DIRECT EXAMIN?

BY MR. CHRISTMAS: x

A e I N I e

Q

"Tommy, how old are you nd
Fifty-one.
§Okay. And how far did yq

gHigh school; 12.

What year did you graduat

What year did I graduate?
Yes, -sir.
11979,

SOkay. And.your current -

with the fire department, how long

them?

- o B

Q

Twenty-two years and sevs
'And is that the St. Johns

‘Yes.

" Is that thelemployer with

when you were injured?

A

Q

. Yes.

'Have you ever had any wri

with the St. Johns Fire Department

ir.

i
r. Christmas.

ik you.

]

ATION
bw?
U go in school?

e?

- your past employment

had you been working w

;71 months.

Fire Department?

1 which you were workin

te-ups for dishonesty

oY any otPer employer?

ith
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i Page 15

A No.

Q éAnd, again, make sure you speak up| for the court
reporter énd for Ms. ‘Urbanic. Do you have any criminal
recoxrd offany kind?

A - No. .

Q ;Do you have any history of drug or:alcohol abusp
or treatmént? |

A §No. !

Q ;Do you have any militaxy experiencé?

A -Yes. |

Q jWhat branch were you in?

A éArmy.

Q gAnd how maﬁy years were you in the service?

y2\ éFour years and three months.

Q §Were you honorably discharged?

A ;Yés-

Q . And when you were dischaxged, what=was your final
rank theré, your claés? |

A I was an E4.

0 All right. 1In terms of your work ;ith the fire
department, I know you were there for over 122 years. In

. or anything given to ypu

that time; did you have any awards
by the department or by the communi

A I was given most improveq

given a citizens award from Bank of

[ty for your service?

America.

I one year, and alsc I %as

!
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Q gUltimately'did you rise {
captain o% the department?

A ersJ
0 gAnd before we get into t}

want to ask you, are you married?

A §Yes. .

Q §Okay. And how long have
. A éTwenty—eight years.

Q gDo you have any kids?

A sTwo.

Q fAnd what are their ages?

A Twenty-eight and 24.

Q Do you have any type of i

A, No.

Q ‘Any type of two year deg:

A No.

Q Do you have any type of t
certificates or training of any kifg

/A : No.
Q EIn terms of computer skil

everybody. can get on the internet :

e-mail. But do you have any comput

A No.
Q ‘Have you ever been traine
A  No.

o the level of being

at job description, I

you been married?

our year degree?
ree?

rechnical college

nd?
1s, I imagine almost
ind probably shoot an

rer training of any kinf?

:d in QuickBooks?
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€

:Have you ever been traing

Q

A ‘No.

Q

'Have you ever been traine
PowerPoint or Adobe?

A  :No.

o] : Have you ever worked in g

the last 23, 25 years where you hag

for QuickBooks, Excel, Outlcok, PowerPoint, anything like

that?
A No.
Q Okay.
description with the fire departmex
employmenﬁ before working for the.
other typés of jobs had you done?
A éI worked for Domino's Pis
making pizza also. I worked at Hon
the bowling alley, and I did instal
Q éAnd the jobs that you're

employment before the fire departme

jobs?
A -Yes.
Q
A ;Yes.
Q :And how so?
A EWell, the fireplace job,

Now, before we get

:Did they require to use both of your arms?

*d in Excel?

rd in, you know,

Ny type of office job

i any on-the-job traini

into your job

t, what was your past
‘ire department? What
cza delivering pizza an
e Depot. I've worked
|1 fireplaces also.

talking about, past

it , were those physica

we had to carry the

at
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Page

18

_fireplaceé and we had to put them i

made, youfknowL for the fireplace.
the chimney. So we had to hold thd
together.

Q "How about with the pizza
and with @aking the pizzas?

i
A With the pizzas, I had td

make boxes -- the boxes for the piz

make pizza, I had to grab the dougt

throw cheese on it.

Q gokay. And in terms of th
injuries and the work restrictions
think you would be able to go and d

. No.

1

A

Q ;What would keep you from

the fireplaces work?
A . The lifting and holding &

Q -How about with the pizza

from doing that job?
A - The pizza job, there's al

the truck.cbmes in, you've got to o

moving afpund a lot, folding the bg

it will hﬁrt afterwards.

In terms of your w

0 ?Okay.

your undefstanding of what your won

ln the hole that they

3 pipés and stick them

~

> drive. I also had-to
Za.

1 and flattep dough and

jose jobs with the

you have now, do you

=)

doing the -- putting ii

nything overhead.

so some lifting. When

ick stuff up. And with

ork restrictions, what

k restrictions are fro+

We had to run pipes fpr

job with the delivering

And if I was helpjing

o that type of work now?

job, what would keep you

xes and stuff like that,
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25

Dr. Demaréo?

A ‘As far as?
Q Let's say weight -- what
accor@inggto him?

A éFifteen, 2@ pounds.
Q gAnd what about do you hay
the use of your right arm?

A gMy right arm? No overhes

Q

job with the fire department. I ki
captain. As a captain, did you als

type of work that every other firef

A iYes.

.Q . Did you have to meet the
requirements?

A Yes.

MR. CHRISTMAS: And
through 230, Commissioner, we
job description.

BY MR. CHizISTMAs :
0 When it says you have to
physical standard NFPA, what does t
A ‘Whatever the policy was f
as it includes hearing, lifting, se

Q ‘What amounts of weight dg

! .
'Okay. And I want to talk

weight can you 1lift

re any restrictions wit

id.

a little bit about yo
low that you were a

0 have to do the same

righter does?

same physical

in the APAs Page 228

submitted a copy of th

have the ability to me
that mean?

or NFPA, which was as
:eiﬁg.

p you have to lift to m

LYY

F

U

=

ax
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those physical requirements?

A
that we had that we had to drag fo:
test. A

Q §Is that dummy supposed tc
that you'%e saving from a fire?

A gYes.

Q .In your job, would your
have the ébility to actually save &

A Yes.

Q éWhatevér weight they happ

A gWhatéver weight, yes.

0 éokay. It says that you 3

ability té function, react quickly,
that you élso have to have the abil
firé offi¢er.» Those physical requi
of you as:a -- as é fire department
physically able to do those now aft
your injuries?

A No.

Q ‘Okay. What specifically

result of your work restrictions ar

A I can't lift ladders. 1T

When we had to carry the generator,

I know this is an

Q Okay.

-The weights were up to at

r the physical fitness
» simulate a human being
Job also require you to
i real person in a fire
ben to be?

11so have to have the

1d your impairments?

least a 165 pound dumnmy

~J

calmly and so forth,
ities for standard for
rements that are requi
firefighter, are you

er this work accident

can you not do as a

can't raise ladders.

I couldn't carxy thatl

admitted accident, but|I

and

red

and
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want you to please tell the Commis%ioner briefly what
happened én October 8th of 2008.

A We went out -- at four olclock we have to do
physical traiﬁing. We usually run|on the treadmill for a
little bit and then we would 1ift Yeights. I was lifting].

I was bench pressing. And when I went up, I heard somethfing
pop, and ﬁy arm just dropped and I |couldn't lift it back P .

Q :Okay. As a result of this work accident, from
head to toe, if you could please describe to the
Commissioéer what al} was injured?

A SMy shoulder.

0 : Which shoulder?

A "My right shoulder and my |[bicep.

Q éWhich bicep?

A gMy right bicep;

0 ?If you could describe fox me where it is in the
shoulder,;what afeé are we talking|about? Show the
Commissioﬁer, pleasé. |

A ?It's right -- {(Witness indicates.) I don’'t kno#
what you call it.

Q ;Just let the record reflect that you're pointing
to the top part of your shoulder in about the center?

A . Yes.

Q éOkay. On a pain scale of zero to ten, zero being
no pain aﬁd ten being the worse pain, what's it like in the
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right shoulder?

A  .Seven.
Q ‘Okay. What's it like on
A . On my worse days, seven.
Q .What's it like on your be
A .Five.

Q fokay. And in terms of t}

were talking about, if you can shoy
that hurté.

A %The bicep hurts in the\f:
fWitness‘indicates.)

Q §Okay. And let the record
pointing éo the ffont of his bicep
elbow andgthe front and the backsig

;And so in that area with

pain scale of zero to ten, zero bej

the worsegpain, what does it feel ]

A 'About a seven.

Q EAnd what's it like on yoy
A Five.

Q ;Okay. In the bicep area

you have ¢ther than the pain?

A

Is there ever a tj

Q - Okay.

shoulder injury is completely gone

Spasms sometimes and sometimes it gets tight.

your worse days?
st days?

e right bicep that you

¢y the Commissioner wher
ront and in the back.

I reflect the claimant i
near the bend of his
le of his right arm.

the bicep, on that sam%
.ng‘no pain and ten bei

like in your right biceg
ir best days with that?

symptoms

what, if any,

i me where your right

you can't feel it?

)

D?

do
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A . 'No.

Q éIs it always there?

A SYeS.

Q éAhd in the right bicep, is there ever a time whkn
your righ? bicep injury is always gone and you can't feel
it? :

A jNo.

Q "Is it alwafs there?

A Yes.

Q ;Okay. Now, with regard to your right shoulder and
your right bicep and right arm, haye you ever had any pripr
accidents?at work or anywhere before this work accident
we're heré for today? (

A Yes.

Q SOn your right shoulder?

A §Oh, not on my right shoulder, no.

Q gDid you have one on your (left shoulder?

A fOn my left shoulder. V

Q ;So listen to my question |again. On the right
shoulder,gright arm, and right bicep, have you ever had any

prior work accidents or any other t

right sidé before this work accider
A No.
Q Okay. With regard to the

shoulder,:how did that happen?

'ype of accident to the

1t ?

> one to the left

P553



e r
Pa%e 24
15 A Left shoulder was the same thing. I was liftinf
2 weights and my shoulder popped.
3? Q EWas that also when you w%re at work?‘
4? ' A ;Yes.
5: 0 éOkay.b With regard to your medical treatment, If'm

6 going to let most of the medicals gspeak for themselves, but

7: did you have any injections in your shoulder and bicep?

8? A éFrom the injury?
Q Q gYes.
10; A ‘Yes.
11? 0 -How many injections do ycuAthink you had?
12 A ;Probably had about three,
13, o) §After those injections, did you go on to have

14/ | surgeries?

15 A Yes.

16 o) How many surgeries did ydu have?

17| A lss:Total four.

185 Q fIn terms of the four surgeries, and I know you

l9§ probably don't know the medical jangon, but do you know what
20% the surgeries were designed to do? ,
21: A I had -- well, up here he called it a tore labrtm.
22: | He just cut it and stitched it togdther.
23; ) Q ‘What about your fourth syrgery, your last surgery?

24 A 'The fourth surgery was tHe bicep where he cut it

25 [ up right in here and moved it and dcrewed it to the bone.
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(Witness indicates.)
Q fAnd let thg record refled
pointing fo the top of his bicep aj
the tendoﬁ over, you-know, to txy 4
' So with regard to the foy
take awayg-— any of them take away
right shoﬁlder and your right bicep
A iNo.
0 éAre you still having the
right shoﬁlder aﬁd right bicep?

A ‘Yes.

rt the claimant is

)|d talking about moving
o repair the area.

lr surgeries, did that
all your pain in your
D ?

Ay

permanent problem in y

Q :Okay. Now, I know that you were terminated by

fire depaftment. What was the last
did there?

A

MR. CHRISTMAS: And,

- point you to APA No. 10, Page

terminated on January 31st --

BY MR. CHRISTMAS:

Q

other jobs other than the St. Johns

A
Q "Okay. And I'm looking af
locks like 66. 'This»was_a Form 20

St. Johns Fire Department. It has

date of work that you

.Dr. Demarco released me January 21st.

Commissioner, I just
231 where he was

excuse me, 21st, 2011.

At the time of your accident, were you working

Fire Department?

I was working at the bowling alley.

APA No. 11, Page 2,
that was produced by t

your four quarters of

Dur

"he

By
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does that:locok accurate to you?

11

25.

what you earned and it has you having an average weekly w

of $993.49 and a compensation rate

review that and I'm just going to gsk you a few questions|

§In terms of the quarters

that look about right to you as to

of $662.36.

Can you

and what you earned, d

what you earned in the

first, second, third, and fourth quarter in 2008 and 2007

A Yes.

Q
A - Yes.
MR. CHRISTMAS:
 APA No. 12, Page 270.
BY MR. CHRISTMAS:

Q
bowling alley that showed what you

to determine your average weekly wage.

those quarters and also the amounts

a few questions when you're ready.

:Okay. And this average weekly wage of $993.49,

Commissioner, I'm looking

And this was a Form 20 that was submitted by th

earned for your quarte

Can you look at

and I'm going to ask

\

'These quarters when it shows what you earned fo

the first, second, third, and fourt

h quarters in 2008 and

2007, does that appear accurate to |you?
A Yes.
Q And the average weekly wage of $180.72, does th

appear accurate to you as well?

A “Yes.

pge

Des

w

you
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-BY MR. CHRISTMAS:

1$

Q

increase ét the bowling alley?

A EYeS.

o) EOkay. And ‘what did they
A fIt went from like 4 to 14
Q jokay. Have you. --

A ;Excuse'me, 17 hours.

Q EWhat do yoﬁ typically get
A : Fourteen hours.

MR. CHRISTMAS: And

looking at APA No. 13, Page 27

Q .This is the reporting of
bgginning‘of 2013, January through
$1,610.08.. Is that éccurate?

A ,Yes.
0 EAnd in terms of the numbg
testified. it was 14, what are you ¢
job? .

A ;It's $9.18 an hour.

Q Now, with regard to that

-Okay. Now, in January of

2013, did your hours

increase to at that ti
. 17 hours.
a week?

so, Commissioner, I'm

(2.
what ybu earned at the

March, and it has you

er of hours. I think y

rarning per how in that

job, are you working a

other empioyment other than the bowling alley?

A "I have a little snack rou

Q 'So tell the Commissioner

any money from that snack route?

1te I take care of.

about that. Do you ea

me ?

inp g
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20

A EI don't make péthing off
Q ;Where is the gnack route?
A

money, so I put the money back -- &
. :

were injufed?

A Yes.

Q .Okay. .So you've had that
the accidént? |

A fI've had it since '95.
Q éAnd are you claiming any
from the énack route?

A -No.

Q

that snack route, real

Where are the machin

At fire stations and I don't charge that much
ack into it.

'pid you also run that snack route back when you

both before and after

extra average weekly w

iokay. With regard to your attempts to find wor

I know that the -- you were termingted by the fire

department and you're working for the bowling alley. Hav

you loocked for work anywhere else?

A Yes.

Q
the Commissioner, have you tried to¢

A I've loocked at Wal-Mart,

the federal job listing to try to find something in there|

Carmax.

OCkay. What other types of places, if you can t

find work?

I've loocked i

Q Okay. Have you applied for jobs?
A  Yes.
Q fOkay. Has anyone hired you?

nge

144
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A ;No.

Q Okay. 1Is -- are you earning the same type 6f
money nowéthat you were earning at [the time of the accident
when empléyed by the:fire department?

A ENO.

Q .Okay. Are you earning less now?

A ;Yes.

0] ?Okay. Have you tried to |find empléyment to becpme
full& empioyed and make the most mdney you can since being /
let go by the fire department?

A ers. |

Q ;If you were physically ahle to return to work at
the fire aepartment,Awould you have returned there?

A ;Yes.

Q lWere you physically able |to return there?

A No. ’

0 .And why ndt?

A fBecause I couldn't -- I douldn't pass the physigal
agility tést. And the training that they had, I couldn't|do
that traiﬁing.

\ Q +If Wal-Mart or these government jobs or any of the
places yoﬁ've applied, any of them jhad hired you, would y¢u
have trieé your best to work in thése jobs?

A tYes.

Q :Have you done everything |you know how to do to fry

PS59




10:
11!
12
13.
14
15
16,
17
18
19

20:

22
23,

24

M

Pag

e 30

21

25

to becomegfully employed?
A Yes.
Q gWith those jobs like the
forth, dojyou know as you sit here
really begable to do those jobs or

A

Q . SOkay. 'If you were -- if

that was made available to you that

restrictions, would you be working
A EYés.
Q gHas any job offer been ma
work fest?ictions?

A " No.

Q "All right. I want to tal

motion. And what I mean by that ig

let's talk about being able to put

over your%head. Prior to this work

any problems with your range of mot

shoulder?:

A éNo.
Q Do you have any problems

there now?

A Yes.
Q How s0?
a ;I can't go straight up ar

T won't know unless I try.

ones at Wal-Mart and s
now whetherJyou would

not?

X
there was some other j
was within your

at it now?

de to you within your

k about your range of

3 your ability -- first
your arm completely up

accident, did you hawv

tion in your right

with the range of moti

1d hold it, but like --

[

or
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swinging,  like if I'm going to swiTg my arm up, I have to

swing it around.

Q Did you have those

3Okay.
work acciaent?

A :No.
Q ?And the limitations you 1}
your injufy from the work accident?

A ‘Yes.

-’

Q v;I want to talk about the

shoulder énd right arm. Did you hd
strength in it prior to the work ad
A %NO.

Q 'And do you have any prob]

it now as;a result of the work acci
A EYes.
Q  What kind of problems, if

Commissioner, are you having with t

A Just with lifting when I

something up, my shoulder will hurt

real bad.

Q Did you ever get g

'Okay.
this workgaccident?

A gNo.
Q ;And the spasms.that you i

does that come from the injury in

> limitations before th

lave now, is that from

strength in your right
\'ve any problem with thi

:cident?

lems with the strength

ldent?

' you could tell the
the strength?

go to 1ift or hold -

and the bicep will sp

pasms in the bicep bef

the work accident?

rave in your right biceg

4/

11

ASMm

bre

P5S61
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1: A -Yes.

2 Q gAre you right or left hand dominant?

3 A ERight hand.

4§ Q -And in terms of your abi]ity to lift with the

5: right arm before this work accidentt, did you have any"

65 restrictién or limitation om yoﬁr gbility to 1lift before

75 this workiaccident?

85 A - 0On my right arm?

9‘E 0 -Yes, sir.
10 A . No.
115 Q EDo you have restrictions [on what you can 1ift with
125 your righé arm now as a result of the work accident?
13: A gYes. |
14 Q 'What's the most -- I know what the doctors thin
15§ you can lift. What's the most youlll attempt to 1ift?
161j A The most I'll attempt to 1ift is about 25 poundbk
17| I'11 try. But when T 1ift, I don'f raise everything up
18 | high.
195 Q fOkay. Now, talking about -- moving to the area| of
20 | what you used to do around the home. Are there any
215 activities inside the home or outside the home that you uged
22; to do thaé you are now limited in any way as a result of the
23: accident?g
24 A I used to vacuum and dust and clean windows. I

don't do that no more.

25,

%
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Q :Why not?
A §My shoulder when raising
hurts. Ifstop.

Q

up and the bicep just

: How about in terms of your ability to get dress

Do you ha?e any problems dressing yourself?

A iNo.
Q ' How about driving, any problems driving?
A .I drive left-handed now.| I don't keep my right

hand on the steering wheel no more|

0 'And why not?
A  Moving it back and forth|
Q Okay. Now, with regard t

Dr. Demarco has recommended a serxiges of treatments includj

medications, pain management, injeq

diagnostics, physicai therapy, office visits, and so forth.

it hurts.

o medical treatment,

tions, TENS unit, repe

Are you interested in continuing in having that medical

-

treatment going forward?
A Yes.

Q And with regard to the ig

in charge of your own bank account?

A -Yes.

Q iDo you handle yoﬁr own.f%
A éYes.

Q ‘?Do you make decisions for

sue of lump sum, are y

nancial affairs?

yourself on food,

clothing, shelter, things of that npature?

1

daz |

Pl
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A ‘Yes.,

Q . Could you use the money in this case in a lump
to help p;y for food, clothing, shelter, debt, things of
that natuée?

A gYes.

0 §And have you ever been .deemed by a court of
competentgjurisdiction to be incompetent?

A gNo.

4 MR. CHRISTMAS: /That's all T have,

Commissioner.

THE COURT: All right. Ms. Urbanic.
MS. URBANIC: Thank|you. Commissioner, on

thiné I failed fo point out ez
fromiAugust of 2012 from Dr. I
that ongoing medical care. Bu
September of 2012, which is Ta
defegdant's APAs, he actually
woula not need future medical
to péint that out.
| CROSS-EXAMINAT
BY MS. URBANIC:

Q

examinatién that you injured your 1

.Mr. Contreras, you mentig

was back in 2006?

A -Yes.

rlier was the lasﬁ not
bemarco referenced some
1t on the 14B from

b 8, Page 56 of the
checked the box that h
care. So I just wante

"ION

pned briefly on direct

left shoulder I think i

Bum

()]

tD

of

114

P56 4
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hours a week?

. /
Q :And it was the exact same thing lifting weights

the fire station?

A iYes.
Q éAnd you had a workers' coméensation claim for tl
as wéll? ;
-A éYes.

Q gAnd you actually recéived $19,000 for the injur
to your léft shoulder?

A ;Yes.

Q ;I understand you've wofked at the bowling ailey
for appro%imately 12 :years?

A ers.

Q You said in January your hours went up to about

A gYes.

Q vEAnd you had actually thoyght you were going to
the managér position at the bowling alley; is that right?

A ;No. That was my goal when I retired as a fire
firefighter, to go right into management.

Q ~Okay. Well, didn't that |position come up recen
at the bowling alley and it went t¢ somebody else?

A :They transferred a manager from a bowling alley
that closed to that oné, so they never advertised or
anything.i

Q ?You've beenllooking for work in the past couple

at

nat

14

et

Cly

of
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months; is that right?
A : Yes.
Q éOkay; Because you mentig
that righ#? |
A gYes.
Q ?And you didn't get that ]
you take é test?
A §I took a test and T didn!
Q gYou didn't‘pass the test|
about turning in employees if somek

kind of thing?

A . Something like that, yealh.

Q éI’ve never taken a test f
know firsthand. And you also appli
clerk; is;that right?

A -Yes,

Q Okay. And you mentioned

federal government; is that correct?

A ?Yes.

0 SAnd one of them Qas immigration?
A ;I was looking into that, {yes.

Q ~Because you'fe fluent in

A ?Yes.

Q EAnd the immigration job,

salary in that position?

ned the Wal-Mart job;

t pass.
Okay. And that was

ody was stealing a soda

or Wal-Mart, so I don'tg

a couple of jobs with

?

™

Spanish; is that right

what was the range of

ob because Wal-Mart makes

ed at Carmax as a f£inahce

Che
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A ;I think it was from 58 tg

Q jAnd the other job at the

finance clerk position?

A "Yes .

Q iAnd what was that range?
A gForty»nine -- 30 or 489.

Q iAnd you ha&e not heard bz

one of those federal jobs?

A ‘No. I didn't -- the fins
North Carolina, so -- but I was hog
Charleston and never came through.

Q - fAll right. But those woy
a desk type position; is that right

A Yes.

Q ‘And you think you can do
behind thé desk type job?

A éYes.
Q :And you mentioned briefly
business.' Can you explain what exg

A :I‘héve about six machines
sell snacks out of them or soda andg
stations.’

0 ASo you deliver the snacksg
restock the machines?

' Yes.

A

> 90.

federal government was

ick with regards to eit
nce clerk job was in
ing to get one in

?

that type of sitdown

r about your smnack mach
ctly that entails?
that I take care of.

| they're in the fire

to the fire stations

11d all be sitdown behig

nexr

ine

and
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14i

19

fYou order the snacks?
I go to Sam's or Cosco.
.You go buy the snacks?
:Uh—huh.

;Is that yes?

N oI A o I R ©)

Yes.
THE COURT: Do you ¢

THE WITNESS: Yes.

BY MS. URBANIC:
0 éAnd you keep track of the
‘A . Yes.

0 "And I think you told me i

because you're selling them at fire

charge a iot money for the snacks?
A ”;I can't because they're 1
don't charge them for it.

Q ‘All right. So you've ney

/
even on this business?

A  iThey notice if I go up a

a nickel on the Snickers.

Q "And you've been doing tha
A Since '95.

Q jAnd how many weeks do you
A How many weeks?

Q EHow many hours a week? E

wnn these machines?

2 books on these machin

n your deposition that

stations, you don't
1ot going to buy it. I
er -- you've only brok
niékel. Oh, you went -
it for how many years?

1 devote to that busine

IXcuse me.

-\
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A
Q éAnd you work at the bowli
week? ;
A E-Yes.
Q "And I think you told me i

have a two-year-old granddaughter j

A I help while my daughter
Q ;And is that on a daily bsg
A éNo, that's just -~ you k1

tell me, Can you watch her tomorro&?

Q : I think you alsc told me

you and ybu spend time driving her

the day?
A . Yes.
Q You haven't been back to

of 2012; is that correct?
A gYes. B
Q %You haven't been to a dod
since theé? |
A E-I\To.

Q ' And you're not taking any

pain medi¢ation for your right shoy
A "No.
Q AAnd you talked about some

do around the house on direct, but

‘Maybe three -- three hour

S.

ing alley about 14 hour

in your deposition you
rou help take care?

is in‘school.

1sis?
iow, she'll call me and
your mother lives with

to appointments during

Dr. Demarco since Augu

tor for your shoulder

r -- currently taking aj

11der?

things you can and ca

you're able to do some

[¢]
o]
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yard work; is that xight?
A Yes.
-Rake leaves?

.Yes.

A
Q fYou mentioned trimming, c¢utting bushes?
A I tried that. T don't d¢ that.
Q Are you able to wash your car?
A Yes.
| Q 'Okay. Do dishes in the house for your wife?
A Sometimes, yeah.
Q §I believe up until the time of your deposition,

you had béen'going to the gym; is that right?

A I signed up for the gym, (but I haven't been in &

long time:

0 ,fIn your deposition you mentioned it had been abput
three weeks since you had gone to the gym.
A . The last time I went, yegh.

Q ~And you stopped going to |the gym because you loge

weight when you go to the gym?

A fRight -- no, I gain weight.

Q You gain weight when you|go in the gym, but you

lose weight when you stop going, right?

A .Yes.

Q §We all want that diet.

THE COURT: I was gging to say, I want thaft
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dietf
BY MS. UREANIC:
Q
;Yes.

A

Q
thought about going back to school

mentionedgabout possibly going back

resources?

'And you used to run on the treadmill at the gym

fAnd when I asked you aboyt whether or not you had

in your deposition, yo

to study human

A 'Yes.

0 "Is that something you thcught about?

A ESQmethihg I like, yeah.

Q gAnd the reason you havent gone back is‘because it
cost mone? to go back to school?

A Yes. |

0 ‘But you think you can do |that type of work if ypu
got training for it?

A gYes.

Q »fYou've never applied for |Social Security
disability?

'A ;No.

0 'And your plan for the future is to get a full-tjime
job; is tﬁat corfecﬁ?

A :Yes.

Q iYou only saw Dr. Hughes ¢nce; is that right? Hg

was the doctor I think up in Orangeburg.
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A

Q ' Okay. Well, maybe he has

Pleasant. :

And the voc report that

Hutchinson, you hadn't seen her sin
A EYes.

Q ;Since 2011 :you actually H

your righﬁ shoulder.r Does that soy
was in Ma?ch of 20127

A éi know it was in March.
52012, though, right? You

[
a year ago?

Q

Yes.

A
MS. URBANIC: Okay.
questions I have for Mr. Contt
‘ THE COURT: All righ
MR. CHRISTMAS: Thax

Commissioner.

REDIRECT EXAMIN
BY MR. CHRISTMAS:

Q ;Okay. When you had the 1
right shoﬁlder we're.here for today
injury back in 2005, were you able
duty?

A

'Yes.

0 'With the fire department?

;Orangeburg? I went to My.

Pleasant.
an office in Mt.
was done by Jean
is that corre

ice 2011;

lad surgery number four

eras.
t. Mr. Christmas.

lk you. I'll be brief,

ATION

W

eft shoulder -~ not ths

]

, but the left shouldet

to return to duty full

cE?
on
nd right? Your surgery

r last surgery was aboht

I believe that's all the
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A - Yes.

Q gFull~time?'

A éYes.

Q ?Without restrictions?

A erS.

0 Able to do .all the job requirements that they
required of you? | .

A §Y§s. )

0 §Okay. Are you able to deo that with your right
shoulder?g | |

A ;’No.L |

Q -Okay. - With regard to the bowiing alley, you were

asked aboﬁt I know your goal maybe

there. Wﬁen the oppértunity came y
for a manéger, did they hire you tg

A No.

Q  What did they do?

A gThé took -- the bowling =z
and they ﬁoved Fhat ﬁanager to Char
Charlestoh anyway.

Q . Even though you had been
years?

A gYes.

iHow many years you been w

A Twelve.

was to become manager

do it?

lley closed in Savannal

leston. He lived in

-

there for all those

orking there?

p and they were looking

™~

P5§73
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Q

chance to!do that, would you have t

A ‘Yes.
Q
hired you. to do it?
A fNo.
Q gYou were asked about Wal-
governméng jobs and so forth. Just

these potential employers offered vy

kind?
A gNo.
0 ;At any salary of any kind:
A ENO.
Q And you were asked about

Until you g

do these type of jobs.

really know what you]

jobs, can you

A .No.

Q :Now, with the snack machi

you do about three hours a week, hd

that again? y
A ;Since '95.
Q .You making any money on t
A gNo. I've actually lost n

have made because I was out injured

Q ‘If you were able to turn

?Okay. If they would have

tried to give you a

ried to do that job?

Did they think you were ready for that job and

Mart, Carmax, the
to be clear, have any

'ou any employment of a

e

if you thought you cou
jet there and do those

re capable of doing?

w long you been doing

these machines?
\oney whatever I could
i with the shoulder.

that into a profitable

ines that I think you s%id

of
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23

24

business ény time between 1895 and

done that?

A :Not with the machines at |the station -- fire
statiomn.
Q iMy point is this: Is there any -- in your view|

is there ény prospect of this turning into any type of re

income for you in the future?

A tes, it could be.

Q fIt could be?

A fIt could be.
l 0 ?Okay. Has it been in-the
13 years??

A . No.

Q »?Or, eﬁcuse me, 18 years.

money in the last 18 years?
A "No.

Q "When you were asked about

dishes and washing the car and doing things of that natuxr

did you héve any problems with pain

those activities prior to this work

A Yes.

stop for a while.
v o :

did you héve any problems doing thg

A No.

today, would you have

Yard work when I rake,

‘I'm asking before -- before this work accident,

se activities?

last, let me do my math,

Has it made you any

the yard work and doihg

W

or restrictions doing

injury?

11

it hurte and I jus
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22

Q

have any broblems doing the dishes,

work before this work accident?

A No.

Q Do you have problems doin

A iYes.

0 gAre you able to do those

A gNo-

Q ?Okay. Tell me about that

A fJust like with raking, wk
on the leaves, it's just -- just f£H

my shoulder will get stiff and my bicep will start hurtin

And do you have td

Q fokay.

these activities?

A -Yes, I take breaks.

Q fHow often you take breaks

A Thirty, 40 minutes until

Q 'Did yoﬁ have to take bresz
activitieé before this work accider

A :No.

Q -Now, you were asked'aﬁout

study human resources and I commend
you have the money or ability to ps
human resources?

A . No.

With the left shoulder ox

activities pain-free?

'om moving back and for

b take breaks when you

32
it stops hurting.
ks doing any of these

t ?

school trying to go a
1 you on that goal. Do

2y to go get educated 1

right shoulder, did y

washing the car, yard

ig those activities now

ien I'm raking and pullj

DU

nd
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Q
A . No.
0 .And, again, until you got

program, do you even know if you wg

that?

A "No, I wouldn't know.

Q

full-timeljob. Has that been your

'You testified that your @

-Are you in school for human resources right now

in and tried that

N

lan was to try to find

plan since the fire

department terminated you back in January of 2011°?

A ?Yes.

0 gokayf And we're now over

point. Has anyone hired you to do
A :No.

Q i You were asked about when

Has your condition to your shoulder

right arm, has it improved in any

Ms. Hutchinson?
A 'No.
MR. CHRISTMAS: That
»you,?Commissioner.
MS. URBANIC: Just kL

RECROSS - EXAMING
BY MS. URBANIC:

0 iMr. Contreras, you mentic

redirect that you thought you could

two years past that

full-time work?

1 you saw Jean Hutchins
-~ right shoulder or

vay since you last saw

's all I have. Thank

yriefly, Commissioner.

\TION

ned when Gary 'was doin

1 make money off the sn

uld be capable of doing

D

DIl .

ack
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machines at some point?

A ;If I bought more machines.

Q ng you bought more machines. Okay. Have you
looked in%é that at éll? |

| A gYes.

Q gIs that so@ething you're |planning on doing?

A gAm I planning on doing»it? It's possible.

Q gAnd the jobs we talked about you aﬁélied'for,
Carmax, Wél—Mart, and the federal positions, that's all bgen
within thé last two months roughly; is\that correct?

A Yes. |

o] éThat‘s when you started looking for work?

A gl-started looking fof.work, yeah. Yes. |

MS. URBANIC: That's all the questions I
have;
E THE COUkT: Anything else, Mr. Christmas?
§ MR. CHRISTMAS:; ‘Just cne.
; KFURTHER REDIRECT EXAMINATION
BY MR. CHRISTMAS:,
| Q ':Had you been looking for |other work other than
and

those specific jobs prior to that with the bowling alley

other places?

A 'Yes.

Q 'Since you were released by the fire department

January of 20117

el
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A ers.
_ MR. CHRISTMAS: That's all I.have.
é THE COURT: Anything else?
MS. URBANIC: No, Commissibner.
THE CCURT: All right. Thank you, sir. Ahy
othe? witnesses, Mr. Christmasg?
MR. CHRISTMAS: No, |Your Honor.
THE COURT: That‘s your case? - - - . e -
MR. CHRISTMAS: That's our case.
THE.COUﬁT: Any witnesses, Ms. Urbanic?
MS. URBANIC: ﬁo,'Ycur Honor.
THE COURT: That's your case?
MS. URBANIC: Yes,'Ybur Honor.
THE COURT: All right. Then that concludes

thisghearing.

(The hearing concluded

at 3:09 p-m.)
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CERTIFICATE OF REPORTER

:I Kimberly T. Power, Court Reporter and Notary
Public for the State of South Carolina at Large, do hereb;

certify:

That the fore901ng transcript of proceedings wa
taken before me on the date and at the time and location
stated oni Page 1 of this transcript; that the witness was
duly sworn to testify to the truth; that the testimony of
the witness and all objections made at the time of the
proceeding were recorded stenographically by me and were
thereafter transcribed; that the foregoing transcript of
proceedings as typed is a true, accurate, and complete

ability.
the events thereof.

South Carollna

U2

record ofthe proceedings made at the time to the best of|my
I further certify that I am neither related to hor
counsel for any party to the cause pending or interested fin
.Witness my hand, I have hereunto affixed my
official seal this 23rd day of July, 2013, Richland County,
Kimberly T. Power, Court Reporter
ina’

Notary Public for the State of South Carol
My Commission Expires: 07/22/2015
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STATE OF SOUTH CAROLINA
BEFORE THE :
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
- WCC No. 0822640

Thomas Contreras;
Employee/Claimant,
V.

St. John’s Fire District
Commission,

Employer/Defendant,

and

State Accident Fund,

S N N N e N e S S N M e e e e e e

Carrier/Defendants.

FULL COMMISSION HEARING

*hkhkkhkdkkxk

Monday, December 16, 2013A
3:00 p.m. - 3:30 p.m.
The Commission Hearing before Commissioner Susan
S. Barden; Commissioner Aisha Taylor; and
Commissioner T. Scott Beck, Chair, was taken at 1333
Main Street, Suite 500, Columbia, South Carolina on
the 16th day of December, 2013 before Jennifer
Nottle, Court Reporter and Notary Public in and for

the State of South Carolina.

1230 Richland Street / Columbia, SC 29201

1" : CREELCOURTREPORTUﬂ%LNC
R,
N (803) 252-3445 / (800) 822-0896
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‘APPEARANCES

Gary Christmas, Esquire

Howell & Christmas, LLC

250 Mathis Ferry Road, Suite 102
Mount Pleasant, South Carolina 29464
Attorney for the Claimant/Employee

Margaret M. Urbanic, Esquire

Clawson & Staubes

126 Seven Farms Drive, Suite 200

Columbia, South Carolina 29492

Attorney for the Defendants/Employer/Carrler
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 3

THE COURT REPORTER: Today is Monday, December lé6th,
2013..j This is South Carolina Workers'
Compensation case number” 0822640, This is the
case of Thomas Contreras, Claimant versus St.
John’s Fire District Commission, Employer and
State Accident Fund, Carrier. The Appellant is
the Defendant represented by Margaret Urbanic
and Respondent is represented by Gary
Christmas. Each side is allowed ten minutes
for oral arguments and the Appellant three.
minufes in repiy. You are requested to argue
the'grounds of exception and-stay within the
record.

COMMISSIONER BECK: Mr. Urbanic.

ARGUMENT BY MS. URBANIC:

MS. URBANIC: Thank'you.r We’ve appealed this claim
on several grounds. One of the first issues is
where the commission ordered.some back TPD, and
let me give you a little ‘background on the
hearing. This hearing was back in May. This
Claimant had two jobs. He worked as a fire
fighter for my employer, the fire district, and
he also had a second job at a bowling:alley
working 12 to 14 hours a week there.

COMMISSIONER BECK: Let me- stop you for Jjust a

| f?» CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 4

second. We do not, apparently, have a
transcript of this proceeding.
MS. URBANIC: Oh, I've got -- I think I have an

extra copy, and I don’t .think I wrote on this
one.
- (

COMMISSIONER BECK: Thank you.

COMMISSIONER BARDEN: Thank yYyou so much.

MS. URBANIC: So, the Claimant had two Jjobs, the
main job as the fire fighter, he’s a captain at
the fire department. And he also had a second
job where he’d Worked for many vyears, I think
actually he’s still working there, at the
bowling alley. And the day before the hearing
I was sent over by Mr. Christmas’ office the
information with regards to his wages from the
bowling alléyy a Form 20, a printout of his
payroll records. At the hearing, at the pre-
hearing conference with the commissioner, I
objected to that information as not being
timely. The commission allowed that
information but let me have a couple of days to
take a look at it and respond to it in any way
‘I needed to respond fo it. And Mr. Christmas"’
office had emailed the commissioner’s office,

Kelly, a case Hudson versus Ports Authority.

f..» CREEL COURT REPOR]_’ ING, INC.
‘ @ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 5

And I emailed, on May 21lst, to Kelly, copied
Mr. Christmas, our positiéh on the wages from
the bowling alley and the TPD issue with regard
to it asking, you know, pursuant to what the
commissioner told me, about giving me time to
respond and making it part of the record. And
at that time, because I wasn’t aware until the
hearing'that there was this issue of TPD from
the bowling alley and some back TT, and I
attached a Form 17 that had been filed and was
part of the commission’s record. Although 1I
think it was signed by the Claimant before he
Was represented by his attorney. Which on that
Form 17 indicated TT was paid from Ogtober 18th
of 2010 through September 4th of 2011. And
actually it continued until September 25th; I
believe, because of the date of filing of the
17. So one of the things that the commission
had ruled and ordered was a period of -- he
ordered back TPD from January 1st, 2011,
through Aﬁgust 7th, 2012. Weil from January
21st, 2011, we had paid him TT. He was given
the max comp rate. He was the captain at the
fire department and made a very good wage. He

was at the max comp rate for the year of his

A (R CREEL COURT REPORTING, INC.
\g'; 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 6

injury, and we continued that until September

25th, 2011. So he’'s already got TT for that

time period for the max comp rate pursuant to

~the 17 so we don’t think it’s appropriate for

thét to be ordered. He signed a 17 and was
evidenced. And, as every single hearing we all
have ever been to, one of the things you all
say' is the commission’s file is then part of
the record. It was part of the record, he
signed 1it. Certainly the Claimant should’ve
been aware that he’d signed it and was put in
-- SO there’s never been a request since then
to start up TT. So therefore, 'we think that_
should’ve been stopped during that time frame
or it should not have been awarded fof' that
time frame. I know it’s a little bit confusing
with all the dates and the overlap and all
that. One of the things, and I know y‘all just
got a copy of the transbript, was -- and I went
back and looked at the 58s and I didn’'t see
specific dates on his 58 for TT. But he
indicated on page eight at the hearing they
were seeking temporary partial from January
21st, 2011, through May 16£h, 2011. Those are

the only dates I saw in the hearing, on the

‘r’~ .CREELCOURTREPORZUW%LNC
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445/(800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN'’ S FIRE DISTRICT 7

again those were dates that were covered in the
Form 17 that were actually  paid for temporary
total. And I went through it and I didn’t see
any other dates requested but that’s with
regards to the back. It’s finding of fact
number 26, T believe, of the  order that really
addresses all that in the order. We don’'t
believe we owe that time periodbback, tempdrary
partial as the max comp raté\@s paid for T7T.
The bigger' issue in this case 1is that the

Claimant suffered an injury to his right

shoulder. He did it while lifting weights at
the firehouse. All the firefighters workout
lot. Unfortunately, he had to have four

surgeries to his shoulder over the course of
several years. Three of them were by Dr.
Demarco who was the main treating physician.

Dr. Demarco rated him, actually, 1 believe,

more than once, most recently rated him on 2012
-— August 7th of 2012, where he gave him a nine‘
percent rating. And he said, in his rating --
he broke it out as té how he got to nine
percent, thfee percent for biceps, three

percent loss of internal rotation, two percent

1'7.‘ CREELCOURTREPORIUWZINC
@ 1230 Richland Street / Columbia, SC 2920]

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT -8

loss of flexion and one percent for pain and

muscle spasm. However, the rating is nine
percent for his shoulder. We believe it'’s only
a shoulder injury. The last surgery that the

Claimant had it did involve his biceps tendon
and how they attached it to the shoulder. When
you look af the.notes, all the treatment is to
his shoulder. Dr. Demarco, 6n the request of
the Claimant’s attorney, did>ﬁo a questioﬁnaire
that was sent over. He checked a variety of
things off and he did check off in there that
the bicep was part of it. We would -- we would
argue that’s all part 6f the right shoulder.
This is a check the box kind of questionnaire.
And the interesting thing is in the order there
was an issue with regards to something that was
in the 14B versus the check the box
questionnaire and the commissioner noted there
was a check the box guestionnaire and relied on
the 14B. I know it’s in here. SO we point out
that the medical records are probably a 1little
bit more reflective of the actual injury. The
injury was in fact to the right shoulder. The
Claimant also claimed an injury to the

clavicle. Up here it’s collarbone. The only

1'7‘{’> CREELCDURTRETORZHW%LNC
\‘(? 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 9

doctor to give an opinion with regards to the
clavicle was Dr. Hughes. He was a doctor

giving an independent medical examination as

"requested by ‘the Claimant'’s attorney. There

was no information from Dr. Demarco that that
was part of his injury. We Dbelieve Dr.
Demarco’s opinion should be consideredi more
heavily than Dr. Hughes’ opinion. Therefore,
we believe it’s only an ihjury to fhe right
shoulder. It should be found under 42-930 with
regards to any disability. The Claimant’s
attbrney did have a vocational report done by
Gene Hutchinson. That report was done in 2011.
The Claimant, as I said, he was a captain at
the fire department, had been there a number of
years and obviously had done well to rise to
that high level of rank. He is also fluent in
Spanish and when I took his deposition he had
applied for wvarious Jjobs with the federal
government, one of them being an intefpreter
and some other jobs at Car Max and a few other
prlaces. That was all within a few months prior
to the hearing. So it’s not a situation where
even though he 1left the fire department in

2011,  where he’d been looking for work for

1230 Richland Street / Columbia, SC 29201

<'P N, CREEL COURT REPORTING, INC.
Ry
W (803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 10

yYyears and years and hadn’t been successful in
finding Work. He’'d actually just started
looking for work and actually was looking for
some pretty decent‘paying jobs. There was a
federél government pay scale and had a good
salary range within it, and during this time
frame hé continued working at the bowling
alley. In that job, he was earning $9.18., The
lost wage analysis that was done uses miﬁimum
wage, which is $7.25. So the information we
have right now on the job he’s been holding for
years and 1is still working at, he's actually
able to earn more than minimum wage. He hoped
to become a manager there but they closed

another alley and brought a manager in from the

old alley. So he didn’t get the management

position there but it seemed very inconsistent

with us that the iost wage calculation wasn’t

even using the earnings that he is currently

using.

COMMISSIONER BARDEN: What was his current earnings

MS'

at the bowling alley, what did you say?
URBANIC: Nine dollars and 18 cents, and that is
what he testified at the time of the hearing.

The vocational report said he could earn

1"; CREELCUURTREPORZUW%LNC
@ - 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 11

between 7.25 and $8 an hour, although we did
not have a vocational report ‘done. One because
we felt 1like it was a 42-930 case and two
becaﬁse, even without it, we felt 1like, you
know, somebody who has been a captain at a fire
department may have more skills than just that

of somebody who could 1lift a person out of a

burning building. He’s had an administrative
level job. He’'s had a management job "and -
supervised people. He’s had to make, you know,

decisions very quickly in stressful situations
as a captain' of the fire department. He'’'s
admittedly fluent in Spanish. He has expressed
intereét in going'back to school and we felt
like his own testimony was very persuasive and
he was very persuasive in person as to what he
was capable of doing.

COMMISSIONER BECK: Okay. Mr. Christmas?

COMMISSIONER BARDEN: Mr. Christmas -- and I’m maybe
taking this, reading the 26 -- can you first
address the issue of the temporary partial, the
dates, the =-- page eight of ‘the transcript
versus the number ---

MR. CHRISTMAS: Yeah, I think whenever I was ---

COMMISSIONER BARDEN: I may have my wires crossed.

1'?;- (HHHH;COURTEHH%HHH%KZLNCi
‘. @ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S 'FIRE DISTRICT 12

MR. CHRISTMAS: In the pretrial, we had asked for

temporary partial as a general prayer -- T
mean, in the 58. And in the pretrial, I had
said the end date as the wrong end date. The

evidence was before the commissioner, weuésked
them to rule upon, was in the record; and it
went to a period where the Claimant actually
reached maximum medical improvement which was a

few months later, in August.

. COMMISSIONER BARDEN: Okay, in August.

MR. CHRISTMAS: Yes, ma’am.
COMMISSIONER BARDEN: Okay, thank you.

ARGUMENT BY MR. CHRISTMAS:

MR. CHRISTMAS: Just to address that briefly. With
regard to the issue Qf, you know, credit or
being paid temporary partial disability during
that period of time, the Defendant'’s .didn’t
bring it up in their form 58. They didn’t
bring it up in the pretrial. They didn’t bring
it up in the létter post trial‘ with the
commissioner,‘and they didn’t bring it up in |
the Form 30. It was not raised. It was nof
ruled upon and it would be improper to rule
upon, at this leVel, something that wasn'’t

raised and ruled upon at a level below. If

/=) CREEL COURT REPOR TING, INC.
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 13

there are questions on it, we’ll be happy to
entertain them. Since my time is brief, I want
to get to the 42-920 argument. Specifically,
~this is a fireman who worked there -- for the
Employer for 22 years. He has a high school
education, only. He has no computer skills,
he’'s 52 years old. Post working for the fire
department he has been working for a bowling
alley, 14 hours per week at 9.18- per hour.
That’s .all he’s been able to find,\he’s been
looking for th and a half years.' Despite fhe
contention that he just started working a few
months before the hearing, I quoted in the
brief and actually laid out the testimony .in
the transcript where he says he has been
looking since he was let go 'by the fire
department.

COMMISSIONER BECK: Mr. Christmas, the first step is
getting out of 30.

MR. CHRISTMAS:‘ Yeah. Let me address that.

COMMISSIONER BECK: The orde:} only addressed right
shoulder and right upper extremity, thét I see.’
I don’'t see anything in here with regard to the

clavicle.

MR. CHRISTMAS: Yes, sir. Let me address that.

' Q=) CREEL COURT REPORTING, INC.
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 14

COMMISSIONER BECK: Your argument that the clavicle,
as anbther body'. part, while it may be
dispositive at a hearing, it’s sort of -- the
law of the case is not in here.

MR. CHRISTMAS: Sure.

COMMISSIONER BECK: Would you disagree with that?

MR. CHRISTMAS: I would not disagree with that.

COMMISSIONER BECK: So we’ve got right shoulder and
right upper extremity. And I aSsume, by the
right upper extremity, you're referring to the
bicep?

MR. CHRISTMAS: Yes, sir.

COMMISSIONER BECK: Was it a detached bicep tendon.
that was reattached to the shoulder?

MR. CHRISTMAS: I believe the fourth surgery, the
one from March 29th, did address just the bicep

by itself. It was different from the previous

three shoulder surgeries.

that

COMMISSIONER BECK: What did they do in
surgery?
MR. CHRISTMAS: Your Honor, I know there was a

~

surgery to the bicep, whether they reattached
it or whether they -- the specifics or the

detail of what they did in that I'm not sure

of.
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COMMISSIONER BECK: Okay. And that’'s something that
‘may be, I don’t know about my colleagues, but
may be important to me ---

MR. CHRISTMAS: Sure.

COMMISSIONER BECK: --- in determining whether or
not it’s outside of 30 or whether vit stays
within 30. Because if it’s all focused on the
shoulder, that’s one thing. ~ If there’'s a
separate and distinct injury ﬁo'the bicep, it’s
a whole different story.

MR. CHRISTMAS: Sure. If I could address it in
three ways.

COMMI'SSIONER‘ BECK: Yes, sir.

MR. CHRISTMAS: First, the Claimant’s testimony, when
he pointed out to the commissioner, was his
shoulder here (indicating) and the biceps at
the bend of the elbow. One of the four
surgeries was to the biceps and the authorized
treating physician’s impairment rating was not
only to the shoulder -- I had attached it to
the brief that I ---

COMMISSIONER BARDEN: Separate fating to the arm.

MR. CHRISTMAS: Separate rating to the arm for the
biceps and then, also, the IME doctor also

found two separate ratings, one to the shoulder

1230 Richland Street / Columbia, SC 29201
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 16

and one to the arm, based upon the bicep
injury. And so, you know, with the surgery
being the bicep, one of the four, with his
showing the commissioner two different places
where he’s having the injury. Plus, also, Dr.

Demarco and Dr. Hughes also found that the

shoulder effects -- but not only found it,

there are different ratings to the second body

part. That’s APA number oné pages seven

through eight, APA number three page 15, APA
number eight and APA number two page 14.

Gétting out of 30, then you go to whether or
not he is you know suffered wage loss. Since
the accident, he has looked for work, but just
like the court pointed out in Hudson, the
Defendants made the same argument, citing
Sellers v Pine Dale, that testimony of the
Claimant is going to show that he might be able
to earn more money; But the . vocational report
I point out Defendants did not depose Dr.
Demarco to find out about the two‘ different

impairments, did not depose Dr. Hughes to ask

about +the two separate impairments, did not
depose Claimant’'s vocational expert to
challenge those opinions, did not offer a
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 17

defense vocational report, did not offer a

‘"defense EME to counter any of this evidence.

And so you know, respectfully, you know, the
wage loss 'was there. So the fact that he
applied for some jobs and then was not hired by
them -- Car Max, Wal-Mart, he gave a list of
them. The fact that he has applied, as: the
court pointed out in Hudson, he shéuldn't be
punished just for applying. He should, you

know, be speculative. Not 6nly substantial
evidence Dbut barely evidence of whether he
would evenvbe able to do those jobs when he got

to them. He testified that he applied, was not

hired. Even if he was hired, he didn’t know if
he would be able to do them. So, you know,
he’s in a . wage 1loss situation. He’'s in an

actual situation where he’s only working 14
hours a week at 9.18 per hour. And so the
commissioner, I think, just did a balancing.
test and said, bésed on the vocational opihion;

he’s at or near minimum wage which is what that

is. And he‘found, based upon a 40 hour week,
if you actually did it on the -~ he’s only
working 14 hours a week. If you went to a 40

hour work week for the hours he’'s completely
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 18

missing, it would actually go up. I think he
was trying to do balancing and kind of split
the baby on what the loss would be. So if it‘'sg
-- if it’s not -- if that’s not a fair balance
then go to what it actually is, which actually
is higher, which is, he's working 14 houfs a
week at 9.18 per hour. He has tried to find
work. You know, the gentleman was in the
military, was a captain for the fire
department. He did work there for 22 vears.
He has no write-ups for dishonesty. He has no
criminal record and his credibility is there.
So wheﬁ he télls the commission that, you know,
he’s got a problem here (indicating)‘and hefe
(indicating), in two separate places, and he

tells the commission I really did look for work

and this is the best I can do. You know, this
isn’t a speculative‘situation. It’s an actual
wage loss. He'’'s actually experiencing it and

has been (experiencing it since he was let go by
the fire:department.i

COMMISSIONER BECK: tell me who did the surgery on
the biceps. Demarco do all of them?

MR. CHRISTMAS: I believe Demarco did all four, Your

Honor, and I believe the date on that -- let
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 19
me find it, is -- it was on March 29th, ang
it’s'APA number four page 54.

COMMISSIONER BECK: Thank you.

MR. CHRISTMAS: Yes, sir. - So, to concluae, the
evidence as it exists.under the current .case
law Hudson and that was developed in the
record, you kﬁow, shows that he does have
partial wage loss and we respectfully ask this
finding of the hearing commissioner be upheld.

COMMISSIONER BECK: Mr. Christmas?

MR. CHRISTMAS: Yes, sir.

COMMISSIONER BECK: The APA you just cited me to,
looking at the. breoperative diagnosis, the
postoperative diagnosis, everything shows right
shoulder.

MR. CHRISTMAS: Okay. The -- and I do not have the
brief with me. The ---

COMMISSIONER BECK: It addresses some bicep
tendinopathy but it'’s right shoulder, long head

of bicep tendinopathy.

MR. CHRISTMAS: Right. So long head of bicep
tendinopathy -- the bicep is a separate body
part from the shoulder which has the -- vyou

know, the other mechanisms of the shoulder.

And so if it goes into that area, it is a

1230 Richland Street / Columbia, SC 29201
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 20

separate body part. It also is affected by the
shoulder injury itself  and it _also was
independently rated based upon the significance
of the injury.

COMMISSIONER BECK: Okay.

MR. CHRISTMAS: I guess if the standard is that he
has to have a surgery to the second'body part,
I guess I would be ---

COMMISSIONER BECK: Well, it has to be impaired or .
injured.

MR. CHRISTMAS: Right. and I think a three percent
impairment ---

COMMISSIONER BECK: And injured, I think.

MR. CHRISTMAS: Yes, ‘Your Honor, and I would say
that,.a three percent impairment from the
authorized treating- physician after. four
surgeries recognizing the two separate injuries
should rise to the level of two body parts.

COMMISSIONER BECK: All righ.

MR. CHRISTMAS: Thank you, Your Honor.

COMMISSIONER BECK: Thank you. Ms. Urbanic? n

REPLY BY MS. URBANIC:

MS. URBANIC: Thank vyou. A few things in response.
With regards to this issue of whether or not we

preserved the Form 17 and the requesting credit
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 21

for overpayment, as Mr. Christmas said,
initially on his 58, he said ! generic
‘statement about TT. And it wasn’t, as I said,

until we got the records the day before the
hearing, I objecfed to them and the
commissioner gave me additional time, were we
aware there was any real issue with regards to
temporary total benefits. And that’s when the
commissioner graciously gave me’ é"bdﬁble of
days to 1look at it and give him a response,

which I did by email to his assistant and a

copy to Mr. Chriétmas, on that, back on May

2lst, 2013, bringing intent to the Form 17,
which is obviously part of y'alls record, the

workers’ comp commission’s record, and laid out

our position with regards to that. And on our -
Form 30, it was raised. It was, though, on the
second page. I've had SO many issues on appeal

we did, see attachment and it endéd up on page
two. But we also, on the first page, raised an
objectionv to the finding of fact number 26,
which‘is the finding that dealt with all this
which showed it encompassed that as well. One
of the statements I also wanted to clarify was

on page 48 of the transcript ---
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT. 22

COMMISSiONER BARDEN: Well, can you address the TpPD
through the date of MMT 'versus May. Mr .
Christmas saidvpe misspoke and he believes it-'g
August. Can you just address that?

MS. URBANIC: You know, I went back through it thisg
morhing because I'm trying to 1line up the dates
with everything and unfortunately I couldn’t
find my notes from the actual hearing. Because

I will admit, in my email that: I sent back on

May 21, 2013, 1 actually had included -- sorry,
January 20 -- I think Gary just said untii
August.

COMMISSIONER BARDEN: It was August, right. He says
that May was just a mistake.

MS. URBANIC: August of 20007

COMMISSION BARDEN: Eleven.

MS. URBANIC: Eleven. And the date of our MMI was -
- I épologize. I'm gétting‘ myself confused
with all these dates and now I can’t find my
58. We had a date of MMI from the 14B from Dr.
Demarco of September l4th, 2012. So, you know}
if Mr. Christmas’ position is now it should’ve
been through August of 2011 that still would be

in the time -- ang maybe I'm mixing up these

years and I apologize but that still would be
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 23

in the time period covered -under the Form 17
because those benefits ran through September

25th of 2011. So I think that’s where I'm
getting confused commissioner. I apologize.

I'm not trying to confuse y’all with it. One
other thihg, one second. The rating that’s on
page 12 of my APA’s and I know it’s also on his
APA submissions as well, but it’s the final
rating from Dr. Demarco the authorized doctor.

He gives a nine percent and then he says what
it -- how he got to the nine percent. So it’s
nine -- 1it’s not nine percent plus three
percent for the biceps, three percent for the
loss of internal rotation. He is saying how he
got to the nine percent because the following
ratings add up to nine percent. And if vyou
read it the way it’s written he has a permanent

partial impairment of nine percent, period.

Three percent. for biceps, three percent for
loss of internal rotation, et cetera, et
cetera. SO our contention is the nine percent

actually includes the biceps as commissioner

Beck noted. It wasn’t a separate surgery for
the biceps. It wasn’t detached. It was biceps
-- not tendinitis. Not tendinitis but close --
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 24

a word cloée to that But I can’'t say it, was
part of the fourth surgery with regard to that
and really all the injury is that of the right
shoulder. . Thank you.

COMMISSIONER TAYLOR: Thank you.

COMMISSIONER BECK: Thank vyou. This concludes the
proceeding.

(There’ being nothing further, the proceeding

concluded at 3:30 p.m.)
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