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STATEMENT OF ISSUE ON APPEAL
Did the judge err in denying Appellant’s request for re-sentencing where he réceived a
mandatory sentence of life imprisonment with the possibility of parole, which is the functional
equivalent of life imprisonment without the possibility of parole, because (1) the sentence does
not afford a meaningful opportunitffor release as evidenced by his repeated denials of parole
and (2) the statutory scheme go;/eming parole does not provide for consideration of the

characteristics attendant to youth?



. STATEMENT OF THE CASE

On April 5, 1994, an Anderson County grand jury indicted Appellant for murder (1994-
GS-04-825). R. 21-22. According to the indictment, there Waé a shooting on Janﬁary 22, 1994.
R. 21-22. Léss than three months léter, on April 12, 1994, Appellant was tried before a judge and
ajury. R.28; R.23. The presiding judge sentenced Appellant to life imprisonment, which was
the mandatory sentence at the time for émurder conviction. R. 23.

On Oétober 24, 2016, Appellaﬁt filed a motion for re-sentencing. R. 10. On November
2, 2016, the Supreme Court vested the Honorable R. Scott Sprouse with exclusive jurisdictio‘n
over the motion. R. 16. By a motion filed July 19, 2017, the state moved 'fo dismiss. R. 18.
Judge Sprouse- presided over a heéring on Augus't 9, 2017, to bc.iiscuss the state’s motion. R. 1.
. Catherine Huey represented f[he state, énd Jennifer J ohﬁson"represented Appellant. R. 1. By an
“order signed on August 9, 2017,. Judge Sprduse dismissed Appeilént’s request for re-sentencing.
R. 19. | |

On August 14, 2017, Appellant served His notice of appeal. This brief follows.



STANDARD OF REVIEW

“‘In criminal cases, the appellate court sits to review errors of law only.”” State v. Vick,

384 S.C. 189, 197, 682 S.E:2d 275, 279 (Ct. App. 2009)(quoting State v. Wilson, 345 S.C. 1, 5-

6, 545 S.E.2d 827, 829 (2001)). The appellate court is “*bound by the trial court’s factual

findings unless they are clearly erroneous.’” Id. (quoting Wilson, 345 S.C. at 5-6, 545 S.E.2d at
829). The reviewing court “does not re-evaluate the facts based on its own view of the

preponderance of the evidence but simply determines whether the trial court’s ruling is supported

by any evidence.” State v. Slocumb, 412 S.C. 88, 91, 770 S.E.2d 436, 438 (Ct. App. 2015). “A
sentence will not be overturned absent an abuse of discretion when the ruling is based on an error

of law or a factual conclusion without evidentiary support.” In re M.B.H., 387 S.C. 323, 326,

692 S.E.2d 541, 542 (2010).



ARGUMENT

In violation of the state and federal constitutions, the judge erred in dcnving Appellant’s

request for re-sentencing where he received a mandatory sentence of life imprisonménfc' with the

possibility of parole, which is the functional equivalent of life imprisonment without the

possibility of parole, because (1) the sentence does not afford a meaningful opportunity for

release as evidenced by his repeated denials of parole and (2) the statutory scheme governing

parole does not provide for consideration of the characteristics attendant to youth.

Relevant facts

At the time of thé offense fbr which Appellant stands convicted and sentenced to life
imprisonment, he was seventeen years old. R. 5, 1l. 2-3; R. 8§, 1l. 10-15; R. 10; R. 18; R. 19.
When he committéd the offense at seventeen, Appeliant had the same mental capacity as other
seventeen-year olds who were sentenced to 1ifé without the possibility of parole. R. 5, 1. 14'-237 
Although Appellant went before the Parole Board in 2014 and 2016, he was denied parole based
‘upon “‘unchangeable circumstances.’” R 2, 11. 15-17; R. 10. Appellant was a “model infnate,”
who took advantage of any and all bpportunities iavailable .‘Fo him in prison, inAc.luding working in
the medical facility, obtaining a high school diploma, and learning a trade in brick masonry. R.
6, 11. 4-9.

The Parole Board refused to consider Appellant’s age at the time of the offense because
the law and the sentencing court made no distinction between juveniles and adults. R. 5, 1. 25 —
R.I 6, 1. 4. Assuch, Appellant argued, he had not received a meaningful opportunity for release.
R.5,1.25-R.6,1.4;R. 10. Appéllant argued that he was “similarly sitﬁated” to juvenil;es who
had been sentenced to life without the possibility of parole bécaﬁse the Parole Board réfused to

consider the ch_araéferistics attendant to youth and was permitted by statute to deny him parole



. based upon the nature of the offenée alone. R. ..5, 1. 11-A13; 'R. 5, 1. 23; ,R' 10. As explained by
Appellant, he was unable to presént anything to the Pafoie Board that would ensure the
characteriétics attendant to youth were being considered by the Board in‘.rendering its decision.
R. 3,11 3-12. | | |

The state argue.d simply that Appellant was not entitled to re-sentericing because he was
not sentenced to life without the possibilityhof parole. R. 18‘. In the state’s view, re}sentencing
was limited to only those juveniles who Were sentenced to life without the possibilify of parole,
and no‘ one else. R. 18. Accérdingly, the state argued to dismiss Appellant’s motion for re-.
sertencing. R. 2,11 14-19: R, 18,

Judge 'Sprou_se Adeterminedi Appellant was not a candidate for re-sentencing because he
was parole eligible. R. 4, 1L 8-19. In his estimatiqn, only individuals sentenced to life without
paroie Were entitied to be re-sentenqed. R. 4, 1. 8-19; R. 19.. Judge Sprouse commended
Appellant, finding he had “done well” and was a “model prisoner.” R. 7, 1L 1-2.' Howevef,
Judge Sprouse refused to grant Appellant the opportunity for re-sentencing because he believed
. Appellant was not “sirﬁilaﬂy situatea” to juvéniles senténced to life imprisonment without parole
because Appellant’s mandatory life séntence was pérole eligible. R. 7, 11. 3-6; R 19..

Discussion | |
Introducfion

“[C]hildrer_l are constituti.onally_different from adults for purposés of sentencing.” Miller
v. Alabama, 567 U.S.' 46Q, 471 (2012). On June 25, 2012, the United States Supreme Court held.
mandatory" sentences of iife without parole (LWOP) imposed upon juvenﬂes Qiolated the Eighth
Amendment to the United States Constitution. Id. a‘4[ 479. Beginning in 2005 with its decision in

Ropér v. Simmons, 543 U.S. 551 (2005), the Supreme Court began a steady evolution of juvenile



justice jurisprudence applicable to the states and federal government. In Roper, the Court held
death sentences for juveniles were cruel and unusual punishment. Four years later, the Court
held that a LWOP sentence imposed upon a juvenile for a non-homicide offense violated the

Eighth Amendment’s ban on cruel and unusual punishment. Graham v. Florida, 560 U.S. 48

(2010). Not surprisingly, when pres_ented with the qliestion of whether mandatory LWOP
sentences for juveniles in homicide cases. Qiolated the Eighth Amendment, the Supreme Court
held they did. Miller, 5‘67 U.S. at 479 |

“To determine. whether a pum;hment is cruel and unusual, courts must look beyond
historical conceptions to ‘the evolving standafds of decency that mar}; the progress of a maturing

sdciety.”’ Graham, 560 U.S. at 58 (quoting Estelle v. Gamble, 429 U.S. 97, 102 (1976)).

“Embodied in the Constitution’s ban on cruel and unusual punishment is the ‘precept of justice that

punishment for the crime should be graduated and proportioned to [the] offense.”” Id. at 59

(quoting Weems v. United States, 21;/' U.S. 349, 367 (1910)). Over the years, the cases addressing
the proportionality of sentences have developéd alo>ng'two general lines. Thé first is concerned with
the particular circumstan(;es of the case aﬁd whether the defendant’s sentence for a term of years is
grossly disproportionate' given the particular éffense. Graham, 560 U.S. at 59; Harmelin v.
Michigan, 501 U.S. 957, 1005 (1991). The se.cénd classification of cases is éoncerned with
categorical rules as applied to gfdﬁps of offenses or groups of offenders. Graham, 560 U.S. at 60-
61. For example, Supreme Court catggorical rulings related to categories of offenses prohibit the

imposition of the death penalty for non-homicide crimes against individuals. Kennedy v. Louisiana,

554 U.S. 407 (2008). Categorical rulings prior to Graham prohibited the death penalty for

defendants who committed their crimes before the age of eighteen, Roper v. Simmons, 543 U.S.

551 (2005), or whose suffered from intellectual disability, Atkins v. Virginia, 536 U.S. 304 (2002).




When adopting categorical proportionality rules, the Court first considers “objective’indicia
of society’s standards, as expressed in legislative enactments and state practice” to determine

whether there is a national consensus against the séntencing practice at issue. Id. at 61 (quoting

Roper, 543 U.S. at 572). Generally, the Court has relied on social science data and statistics to
discern “society’s evolving standards of decency.” Roper, 543 U.S. at 560-77. “[G]uided by ‘the
standards elab;)rated by contf_ollihg precedents and by the Court’s own understanding and
interpretation of the Eighth Amgndment’s text, _history, meaning, and purpose;”’ the Court, in the
exercise of its own independéﬁt 'judgrhent, then determines whether the punishment in quéstion
violates the Eighth Amendment of the Constituﬁon. (}ﬂM, 560 U.S. at 61 (quoting Kennedy,'

554 U.S. at 421).

It was upon this backdrop that the United States Supreme Court decided Roper, Graham
and Miller. Not long after the Court’s opinion in Miller, our Supreme Court reviewed non-

mandatory life sentences for juveniles in South Carolina through the lens of Eighth Amendment

jurisprudence. In Aiken v. Byars, 410 S.'_C; .534, 540-541, 765 S.E.2d 572, 575-576 (2014), the
.Sou‘th Carolina Supreme Courf bheld that m applied rethroactivel}'f and to juveniles who were
sentenced to rion—mand_atory terms of iife without parole. Finding that “Miller does morevthan ban
mandatory life sentencing schemes fér juveniles; it establishes an affirmative requirerﬁent thai
courts fully explore the impact of the defendant’s juvenility on the sentence rendered,” the Court
held the sentencing judge must “take -into accduﬂt how chiidren are different, and how those
differences counsei against iﬁevocably sentencing them to a lifetime in prison” and that this
requirement “deserves uni;/eréal.application.” & at 543, 765 S.E.2d at 577. Id. (internal
quofations omitted). .The Court held the class of pgtitioners in the case “and those similarly

situated” were “entitled to resentencing to allow the inmates to present evidence specific to their



attributes of youth and allow the judge to consider such evidence in light of its constitutional
weight” 1d, at 544, 765 S.E.2d at 577.

Fdllowing Miller, courts have confronted the question of what constitutes a “life without
parole sentence,” particulgrly, vin light of the Court’s mandate that juvenile offenders must be
afforded a meaningful opportunity‘ for re'lease unless there has been a finding of irreparable
corruption. In order to answer this question, a review of the evolution of the Court’s Eighth
Amendment jurisprudence as it applies to juveniles is of assistance and of particular impdrt to
Appellant’s appeal.

No death penalty for children

In Roper, the Supreme Court established a categorical ban on the death penalty for juveniles
relying in large part on social science research indicating that youths have a lessened culpability and
are less deserving of the most severe punishments. 543 U.S. at 569-75. Juvenile offenders are
fundamentally different from adults for purposes of sentencing for three reasons: (1) they are
‘immature and have “an.underdeveloped sense of responsibility;” (2) they “are more vulnerable or
susceptible to negative influences and outside pressures, including peer pressure;” and (3) their
* characters are “not as well formed” as adults. Id. at 569-70 (internal citations omitted). “It is
difficult e\;en for expert psychologists to differentiate between the juvenile offender whose crime
.relﬂects unfortunate yet transient immaturity, and the rare jﬁvenile offender whose crime reflects
irreparable corruption.” Id. at 573.  Therefore, “juvenile offenders cannot with reliability be
classified among the worst bffenders.” Id. While “[a] juvenile is not absolved of responsibility for
his actions,” his transgressions are “not as morally reprehensible as that of an adult.” Graham, 560

U.S. at 68 (internal citations omitted).



No L WOPfor ‘children convibted of ngn-homicide offenses

Sixteen-year old Terrance Graham was charged with armed burglary and attenipted 'arm.ed
robbery of a barbeque restéura_rit. 560 US at 53 Graham entered guiity pleas to both charges
pursuant to a plea agreement.' The trial court withheld adjudication of guiltv as to both charges and
sentenced Graham to concurren;[ thiéé-year terms of probation with jail time. Id. at 54. Shortly
thereafter, when Graham was séventeenjyears old he was :.:u*rested‘ again and charge(i with home
invasion robbery. Graharﬁ’s_ probétic')n officer chargedvGrahém with violating the terms of his.
probation by “posséssiﬁg a firearm, corhmitting crimg:s,_ and associating With persons engaging in
criminal activity.”‘ When Graham appeared Beonre" the trial court where he maintained he had no
involvement in the home invasfon robbery, he admittéd té violating his probation by fleeing arrest,
even though the trial court eniphasized that the admission could expose him to a life sentence based |
on his previous charges. Id. af S5S.

After finding Graham h'ad violated his probdtion, the trial judge, in his discfeﬁo’n, sentenced
, - Graham to the maximum sentence of life. During the sentencing procéeding, the judge provided his
reasoning for the sentencé: “Wé_ can’t do anything .to deter you. This is the way you are going to
lead your life. [Tjhat is Where we are today is I don’t see where I can do anything to help you
any further.” Id. at 56-57. Fiorida had abolished its parole system; accordingly, the life sentence |
gave Graham no pdssibility of release unless he was granted executive clemency. Id. at 57...

The Supreme Court held that. “for a juvenile foender who'did not commit homicide the

Eighth Amendment forbids the"sen_tAence of life’without parole.” Id. at 74. Just as the Court did in

Roper, the Graham Court, relied upon developments in social science demonstrating the
fundamental differences between juvéniles and adults:

[D]evelopments in -psychology and brain science continue to show fundamental
differences between juvenile and adult minds. For example, parts of the brain

9



involved in behavior control continue.to mature through late adolescence. Juveniles

are more capable of change than are adults, and their actions are less likely to be

evidence of irretrievably depraved character than are the actions of adults. It
remains true that from a moral standpoint it would be misguided to equate the

falhngs of a minor with those of an adult, for a greater poss1b1hty exists that a

minor’s character deficiencies will be reformed.
1d. at 68 (internal citations .omitted).

The Court explained the decision was “necessary to prevent the possibility that life without
parole sentences will be imposed on juvenile non-homicide offenders ‘who are not suffrciently
culpable to merit that punishment,” Id. at". 74. ‘Although “[a] state is not required to guarantee the
e\tentual freedom to a juvenile offender eonvicted of a non-homicide crime,” the state must “give
defendants like Graham some meaningful opportunity to obtain release based on demonstrated
maturity and rehabilitation.” Id. “[thile the Eighth Amendment forbids a State from irnposing a
life without parole sentence on a juvenile non-homicide offender, it does not require the state to
release that offender during his natural :life.” Id. at 75. “The Eighth Amendment does not foreclose
the poss1b111ty that persons convicted of non—homlclde crimes commrtted before adulthood will
rernaln behind bars for life. It does forbid states from making the judgment at the outset that those
offenders never will be fit to reenter soc1ety.” Id.

While explaining its rationale, the Graham Court noted that a life without parole sentence is
the “second most severe penalty permitted by law.” Id. at 69 (internal citations omitted).
"; Additionally, “life without parole sentences share some characteristics with death sentences that are
shared by no other sentences.” Such a sentence “alters the offender’s life by a forferture that is
irrevocable.” 1d. For a juvenile offender, a life without parole sentence “means denial of hope; it

- means that good behavior and character improvement are immaterial; it means that whatever the

future might hold in store for the nrind and spirit [of the convict], he will remain in prison for the

rest of his days.”” Id. at 70 (quoting NaoVérath v. State, 779 P.2d 944 (Nev.' 1989)). Additionally,

10



the Graham Court observed that a juvenile offender sentenced to life without parolé will on average
serve more years and a greater percentage of his life in prison than an adult offender. “A 16-year-
old and a 75-year-old each sentenced to life without paro\le receive the same punishment in name
only.” Id.

Finally, the Graham Court concluded that its new categorical rule “gives all juvenile non-
homicide offenders a chance to demonstrate maturity and reform.” Id. at 79. “Life in prison
without the possibility of parole gives no chance fbr reconciliation with society, no hope.” Id.
However, “[m]aturity can lead to that considered reflection which is the foundation for remorse,
'renéwal, and rehabilitation. A young person who knows that he or she has no chance to leave
prisbn before life’s end has little incentive to Become a reAsponsible individual.” Id. By imposing
~ a “categorical rule against lif'e' without pgrole for juvenile non-homicide offenders,” thé Court
avoided “the perverse consequences in which the lack of maturity that led to an offender’s crime
is reinforced by the prison term.” Id.

No maﬁdatory LWOP sentences for children
In Miller, supra, the United States Supreme Court continued the evolution of Eighth

Amendment jurisprudence. The Court extended the reasoning of Roper and Graham by holding

that mandatory sentences of life without parole for juvenile homicide offenders also violates the
Eighth Amendment’s prohibition on cruel and unusual punishment. Miller, 567 U.S. at 465.-
This was a categorical ban. However, the Court further explained that while the decision did not
foreclose imposition of a sentence without the possibility of a parole on a juvenile convicted of a
homicide offense, the Court .required" the sentencer “to take into account how children are
different, and how those differences counsel against irrevocably sentencing them to a lifetime in

_ .prison.” 1d. at 479-480.

11



The Miller Cburt reserved ruling on whether juveniles could ever be sentenced to LWOP.
Id. at 479. The Miller Court repeatedly _fdcused on the notion that the character traits of children
are “more transitory and less fixed.” Id. at 471. Children by definition lack maturity and
responsibility; thus, they are more likely to acf with “recklessness, impulsivity, and needless risk-
taking.” Id. at 471-472. The C(;urt eloquéntly explained that due to the innate chafacteriétics of
children at 1arge, thérel is a “great difﬁculty ... of distinguishing at this early age between the
juvenile offender whose .crime reflects uﬁfonuﬁata lyet transie_:nt immaturity, and the rare juvenile
offender whose crime reflects irreparablé corruptivon.”‘ Id. at 479-480. In fact, the Court stéted
“incorrigibility is inconéistent with youth.” Id. at 472-473. The Court emphasized the potential
for refqrm present in all juve.niles; The Court emphasized the mitigating qualities of youth and
noted “[i]t is a time of immaturity, irresponsibility, ‘impetuousness|,] and recklessness.”” Id. at 476

(quoting Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)).

Although the Miller Court did not hold LWOP to be anb unconstitutional sentence in non-
mandatory sentencing schemes, the Coﬁrt held Eighth Amendment jurisprudence governing
imposition of death éentences applied equally to cases involving juveniles facing the possibility
of LWOP. Id. at 481-482. The:Codrt’s decision created abresumptio_n against LWOP sentences
for juveniles, and most “importanﬂy, the Court imported the principles of capital séntencing info
cases where juveniles face the pAossibility of LWOP. Speciﬁcally, the court explained that “death is
different” and “children are differeﬁ_t tob._” Id. at 481.

“The Eighth Amendment’s prohibition of cruel and unusual punishment ‘guarantees
individuals the right not to bé subjected to excessive sanctions.”” Id. at 469 (quoting Roper, 543
U.S. at 560). The Miller Court emphaéized that “proportionality is central to the Eighth

Amendment.” Id. (quoting Graham, 560 U.S. at 59). Focusing on the concept of individualized

12



sentencing, the Court recognized “that children are coﬁstitutionally different from adults for
purposes of sentencing.” Id. at 471. Children “have diminished culpability and gréater prospects
for reform,” and therefore, “‘they are less deserving of the most severe punishments.”” Id. (QUofing
Graham, 560 U.S. at 68). “[T)he distinctive attributes of youth diminish penological justifications
fof impoéing tﬁe harshest sentences on juvenile offenders, .even when they commit terrible crimes.”
Id. at 473. As a result, “[a]n offender’s age is relevant to the Eighth Amendment.” Graham, 560
U.S. at 76. In light of the relevance to the ban on cruel and unusual bunishment, “imposition of a
State’s most severe penalties on juvenile offenders cannot proceed as though they were not
children.” Miller, 567 U.S. at 474..

Mandatory sentencing prevents the sentencer from considering the juvenile offender’s
“chronological age and its hallmark features, among them, immaturity, impetuosity, and failure to
appreciate risks and consequences,” the offender’s family and home environment, the extent of the
offender’s conduct in the offense and the way familial and peer pressures may have affected him.
Ii at 477. The Court réquired sentencers “to take into account how children are different and how
those differences counsel against irrevocably sentencing them to a lifetime in prison.” Id. at 480.
Thus, it is clear that sentencing authorities must consider a juvenile offender’s age and consideration
of such must be a mitigating factor.

No non-mandatory LWOP sentences for juveniles & Retroactivity

In Aiken v. Byars, 410 S.C. 534, 540-541, 765 S.E.2d 572, 575-576 (2014), the South
Carolina Supreme Court held that Miller applied retroactively and to juveniles who were sentenced
to non-mandatory terms of life without parole. According to the Court, Miller “unequivocally
held that youth has a constitutional dimension when determining the appropriateness of a

' lifetime of incarceration with no possibility of parole.” Id. at 542, 765 S.E.2d at 576. Thus, the

13



Court determined “an individualized sentencing proceeding before imposing a sentence of life
without parole on a juvenile offender” was required. Id. Recognizing that Miller “did not
expressly extend its ruling to states such as South Carolina whose sentencing scheme permits a
life without parole sentence to be imposed on a juvenile offender but does not mandate it,” the
South Carolina Supreme Court held it “must give effect to the proportionality rationale integral
“to Miller’s holding — youth has constitutional signiﬁcance.” Id. at 542-543, 765 S.E.2d at 576.
Tlierefore, youth “must be afforded adequate weight in sentencing.”b ld_ at 543, 765 S.E.2d at

576.

The Court found the Miller decision “clear that it is the failure of a sentencing court to
consider the hallmark features of youth prior to sentencing that offends the Constitution.” Id. at
543, 765 S.E.2d at 576-577. Quite simply, the Court concluded “Miller does more than ban
mandatory life sentencing schemes for juveniles; it establishes an affirmative requirement that
courts fully explore the impact of tlie defendant’s juvenility on the sentence rendered.” Id. at
543, 765 S.E.2d at 577. Accordingly, the Court held the requirement that sentencing judge must
“take into account how children are different, and how those differences counsel against
irrevocably sentencing them to a lifetime in prison” “deserves universal application.” Id.
(internal quotations omitted). The Court held the .class of petitioners in the case “and those
similarly situated” were “entitled to resentencing to allow the inmates to present evidence
specific to their attributes of youth and vallow the judge to consider such evidence in light of its
constitutional weight.” Id. at 544, 765 S.E.2d at 577.

The sentencing court must consider the following factors in crafting a sentence
proportional to the offense and the juvenile o’ffender:

(1) the chronological age of the offender and the hallmark features of youth,
including immaturity, impetuosity, and failure to appreciate the risks and
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consequence; (2) the family and home environment that surrounded the offender;
(3) the circumstances of the homicide ‘offense, including the extent of the
offender’s participation in the conduct and how familial and peer pressures may
have affected him; (4) the incompetencies associated with youth—for example,
the offender’s inability to deal with police officers or prosecutors (including on a
plea agreement) or the offender’s incapacity to assist his own attorneys; and (5)
the possibility of rehablhtatmn

Id. at 544, 765 S.E.2d af[ 577 (internal quotatioﬁs_ omitted). While not requiring the sentencing
proceedings to “mirror ,the‘penalty phase of a capital case,” the Court determined “the type of
mitigating evidence permitted in death penélty sentencing hearings unquestionably has relevance

to juvenile life without pafole sentencing hearings,” in addition to the Miller factors. Id. at 544-

45,765 S.E.2d at 577.

Two years after the South Carolina Supreme Court’s decision in Aiken, the’ Supreme

Court of the United Stdtes addressed the retroactivity question of Miller. Montgomery v.
Leuisiana, 136 S.Ct. 718 (2016). In line with our Court’s Aiken opinion, the High Court held that
Miller announced a new substanti\_/e constitutional rule ‘that was retroactive on state collateral
review. Montgomery, 136 S‘.Ct.'.at 732-3_6. However, the Court’s opinion answered more than
' the retroactivity question. . | -

In 1963, Henry Modtgondery was seventeen-yeer's eid. Id. at 725 7 He shot and killed a
deputy sheriff. | Id. He was sentenced to death for the erime' but his conviction was reversed by
the state supreme court. Id. Upon re- trlal the j Jury returned a verdict of gullty without capital

punishment. Id. Accordmg to state law, the Judge was requ1red to impose LWOP. Id. at 726.

“The sentence was automatlc upon the jury’s Verdlct so Montgomery had no opportunity to

present mitigation evidence to justify-a less severe sentence.” Id. At the time of his appeal to the

United States Supreme Court, Montgorhery was sixty-nine years old, having “spent almost his

entire life in prison.” Id.
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When Montgomery challenged his sentence based upon the Miller decision, the state

court held he was not entitled to relief because Miller was not retroactive on collateral review.
Montgomery, 136 S.Ct. at 727. In deciding that Miller’s prohibition on mandatory life without
parole for juvenile offenders announced a new substantive rule that must be retroactive, the

Court revealed much about its prior opinion in Miller. Montgomery, 136 S.Ct. at 732. “The

‘foundation stone’ for Miller’s analysis” was the “Court’s line of precedent holding certain
punishments disproportionate when applied to juveniles.” Montgomery, 136 S.Ct. at 732, The

2% <6

“starting premise” is the “principle” “that children are constitutionally different from adults for
burposes of sentencing” that “result from éhildren’s diminished culpability and greater prospects
for reform.” Id. (internal quotation omitted).

The Court further noted Miller recognized “that a sentencer might encounter the rare
juvenile offender who exhibits such irretrievable depravity that rehabilitation is impossible and
life without parole is justified.” Montgomery, 136 S.Ct. at 733. However, “in light of children’s
diminished culpability and heightened capacity for change, Miller made clear that appropriate
occasions for sentencing juveniles to this harshest possible penalty will be uncommon.” Id. at
733-34 (internal quotations omitted). Therefore, Miller “did more than require a sentencer to
_ consider a juvenile offender’s youth before imbosing life without parole; it established that the
penological justifications for life without parole collapse in light of the distinctive attributes of

youth.” Id. at 734 (internal quotations omitted).

“Because Miller determined that sentencing a child to life without parole is excessive for

all but the rare juvenile offender whose crime reflects irreparable corruption, it rendered life
without parole an unconstitutional penalty for a class of defendants because of their status — that

is, juvenile offenders whose crimes reflect the transient immaturity of youth.” [d. (internal
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citations and quotations omitted). M;Ler Earred “life without parole” “for all but the farest of
jil_venile offenders, thqse §vhose crimes feﬂect permanent incorrigibility.” Id. | “Even 1f a court
considers a child’s age before sentencing him or her to a lifetime in prison, that sentence still
violates. the Fighth Amendment for a child whose crimé reflects unfortunaté yet transient
im'maturify.” id. (intemél‘ quvotations omitted).

“A hearing where youth and its attendant characteristics are consi.dered, as sentencing
factors is necessary to separate those juye'niles who may be sentenced to life without parole from
thbse who may not.” Id. at 735. It is the hearing fhat “gives effect to M’s substantive
holding thét life ‘without pérole is an excessive senten¢e for children whose crimes reflect
transient immaturity.” 1d. The'Coﬁrt con’cluded that Montgomery and others like him “must be
given the opportunity to show their crime did not reflect irreparable corruption; and, if it did not,
their hope for some years of life outside prison walls must be restored.” 1d. at 736-37.

Important for .Appellant’s casé, the Montgomery Court explained that “[g]i\}ing Miller
retroactive effect” “does not requiré States to relitigate sentences, let alone convictions, in every
case where a juvenilé offender received mandatory life without parole.” Montgomery, 136 S.Ct.
. at 736. For example, a. State “may refnedy a Miller violation by permitting juvenile homicide
offenders to be considered for parole, rather than by resentencing them.” Id. “Allowing those

offenders to be considered for parqle ensures that juveniles whose crimes reflected only transient
immaturity — and who have since matured — will not be forced to serve a disproportionate
| sentence in violation of the Eighth Amendment.” Id. |

EXtending parole eligibility to 3uvenile offenders doeé not impose an onero-us

burden on the States, nor does it disturb the finality of state convictions. Those

- prisoners who have shown an inability to reform will continue to serve life
sentences. The opportunity for release will be afforded to those who demonstrate

the truth of Miller’s central intuition — that children who commit even heinous
crimes are capable of change.
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Id. As evidenced by the decision, extending parole eligibility to juvenile offenders convicted of

homicide offenses mll'st not be viewed as a panacea. In order for parole eligibility to remove a

life sentence froln ‘th"e ‘sco'pe.ef Miller, parele considerations mtlst include the Miller factors,
specifically, accepting that “children who comrrlit even heinous crimes are capable of change.”:
In other words, the neture of the crime alone musf not prevent releaSe in order l‘or "the parole -
scheme to comply with Miller and the ‘E_ighth Aﬁlendment’s prohibition on eruel and unusual -
punishments. N

Having set the s‘eene'_established by the decisions of the Supreme. Court of the United
States and the South C_arolind Supreme Court, the answer to the question initially posed — V\lhat
constitutes a “life wlfhout parole sentence,'” pai‘tieulerly, in light of the Court’s mei_ndate that
juvenile offenders must be afforded a meaniﬁgful Qpportunity for release unless there llas been a
finding of i_r_reparable cbrfuptiorl _ becomes clear. The Eighth Amendment bars net enly

“literal” LWOP sentences, but it also bars sentences that are the “functional equivalent” of

LWOP sentenvces,‘unless- the sentencer considered the Miller factors. This is particularly so -
where such a sentence;was nlandatoly. Finally, a parole system that does not corlsider the Miller
factors cannot save a sentellce that is the functional equiyalent of a life sentence from the Elghth
Amendment’s prohibition'on' cruel .and‘ unﬁsual punishment.
Lessons learned — the functtonal equtvaleﬁt of life sentences
The South Carolina Supreme Court recogmzed the concept of a sentence that is the

“functional equ1valent of a life sentence in State v. Kimbrough, 212 S.C. 348, 46 S E.2d 273

‘(1948). The Court explamed that when a Judge exercises his discretion in sentencing a defendant .
following a jury’s recor/nmendation of mercy, the judge must sentence the defendant to a term of

years that will not exceed the life expectancy of the defendant unless the record disclosed some
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reasonable basis for disregarding the jury’s verdict. Id. at 356, 46 S.E.2d at 277. " The jury’s
recommendation of mercy was a finding that the defendant should not receive the maximum
punishment of life imprisonment; however, the judge’s sentence of thirty yeafs’ imprisonment Was
for “all intent‘s and purposes the equivalent of a life sentence.” Id. at 357, 46 S.E.2d at 277. Where
the record revealed nothing to justify the trial court’s disregarding the jury’s recommendation, the
Supreme Court held the sentence was “manifestly too severe.” | Id. Thué, our Court has recognized
that consideration of a defendant’s life expectancy is necessary when fashioning a sentence when
the intent of the sentence is to allow the defendant a meaningful opportunity to obtain release

Several states and at least one federal circuit court of appeals examining sentencing schemes
involving juveniles have concluded that certain terms-of-years sentences violate the Eighth
Amendment’s ban on cruel and unusual punishment. Essentially, tﬁose courts have found that the
term-of-years failed to offer the juvenile offender an opportunityv to obtain release before the end of
his expected life span. Thus, those sentences were the Sfunctional equivdlent éf-a sentence of life
without the possibility of parole.

Som¢ states have eXamined' the parole schemes available as well to determine whether
parole eligibility “saved” a lengthy term-of—yearé sentence or a life sentence. Those courts have

found that parole systems must consider the Miller factors in order to survive Eighth Amendment

challenges and that lengthy térm-of—years sentences that require substantial periods of incarceration
prior to parole eligibility violate the Constitution as those sentences are the functional equivalent of
1ife imprisonment without the possibilify of parole.

California

In People v. Caballero, 282 P.3d 291 (Cal. 2012), the Supreme Court of California held

that term-of-years sentences that extend beyond a juvenile’s life expectancy and are imposed for
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non-homicide offenses, violate the Eighth Amendment pursuant to reasoning announced in
Graham. The California Supreme Court held “thaf sentencing a juvenile offender for a non-
homicide offense to a term of years with a parole eligibility date that falls outside the juvenile
offender’s hatural life expectancy constitutes cruel and unusual punishment in violation of the
Eighth Amendment.” Caballero, 282 P.3d at 295. The court recognized that “the proper
authorities may‘ later détermine that 'youths should remain'ihcarcefated for their natural lives, the
state fnay not deprjve them at sentencing of a meaningful opportunity to demonstrate their
rehabilitatién and fitness to reenter society in the future.” Id. The court further dirécted that,
when sentencing juvenile offenders, California courts must consider the defendant's age and
mental development in order to impose an appropriate time when the juvenile Will be able to

seek parole from the parole board. Id.

Subsequently and signiﬁ’cantly, in People v. Franklin, 370 P.3d 1053, 1060 (Cal. 2016),
the California Supreme Court held a “juvenile may not be sentenced to the functional equivalent
of LWOP for a homicide offense without the protections outlined in Miller.” Additionally, the

court determined that a legislative “fix” to that state’s Miller problem, which amended Franklin’s

. sentence to life with paroIe eligibility during the twenty-ﬁfth year of his sentence, rendered the
appeal moot. Id. at 277. “Crucially,” the legislative enactment required “the [Parole] Board not
juét to consider but to give great weight to the diminished culpability of juveniles as compared to
adults, the hallmark features of youth, and any subsequent growth and increased maturity of the
prisqner in éccordance with relevant case law.” Q (internal quotation omitted). The court
remanded for the trial court to determine if Franklin had “sufﬁcient opportunity” to make a
record of information relevant to his eventual youth offender parole hearing. Id. at 284.

Additionally, the court determined “it would be premature” “to opine on whether” the parole
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hearing procedures or practices conformed to the dictat;:s of statutory. and constitutional law
where the Board had yet to revise existing regulations'to @onform with the newly enacted statute
for youth offender parole. Id. at 286.

Connecticut

In Casiano v. Commissioner,- 115 A.3d 1031, 1036-1037 (Conn. 2015), the Supreme

Court of Connecticut held that Miller’s “reasoning extend[ed] beyond mandatory sentencing
schemes.” Accordiﬁg to the court, “[t]he individualized sentencing requirement in Miller”
created “a presumption against imposing a life sentence without parole on a juvenile offender
that must be overcome by evidence éf unusual circumstanées.” Id. at 1037 (internal quotations
and citations omitted). Further,y the court held “the imposition of a fifty-year sentence without

the possibility of parole” was “subject to the sentencing pfocedures set forth in Miller.” Id. at

1044. According to the court, “the Supreme Court’s focus in Graham and Miller was not on the
label of a ‘life‘se.:ntence’ but rather on whether a juvenile would, as a consequence of a lengthy
sentence without the possibility of parole, actually be imprisoned for the rest of his life.” Id.
(internal quotation omitted).

Determining that United States Sl_lpremé Court’s “viewed the concept of ‘life’ in Miller
and Graham was more broadly than biolbgical survival,” the court found the High Court
“implicitly endorsed the notion that an individual is effectively incarcerated for ‘life’ if he will
have no opportunity to truly reenter society orvha.ve any meaningful life outside of prison.” Id. at
1046. Accordingly, the court held that “[i]n light of thé foregoing statistics and their piactical
effect, a fifty-year term and its grim prospects for any. future outside of prison effectively provide
a juvenile offender with no chance for fulfillment outside prison walls, no chance for

reconciliation with society, no hope.” Id. at 1047. The Court was “persuaded that the
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procedures set forth in Miller must be followed when considering whethef to senténce a juvenile
offender to fifty years imprisonment without parole.” Id. at 1048.
Florida

The Florida Court of Appeals found a juvenile’s aggregate sentence of eighty years violated
the Eighth Amendment’s cruel and unusual punishment clause because it was the functional
equivalent of a life sentence without parole.' Floyd v. State, 87 So.3d 45 (Fla. Dist. Ct. Apb. 2012).
Floyd was seventeen yea‘rs old when he stole a car and committed two armed robberies. Initially,
Floyd was sentenced to life imprisonment on the ‘armed robbery charges. Id. at 45. After Graham,
Floyd was re-sentenced to consecutive forty-year sentences on the armed robberies. Id. at 45-46. If
Floyd served the entirety of his sentence, ﬁe would be ninety-seven years old when released. The
earliest Floyd could be released was age eighty-five. Id. .at 46. According to the court, “[t]his
situation does not in any way provide [Floyd] with a meaningful or realistic opportunity to obtain
release.” 1Id. By sentencing Floyd to eighty years, the trial court “impermissiblif” decided at the
outset that Floyd will never be fit to reenter society. Id. “[Clommon sense dictates that [Floyd]’s
eighty-year sentence, which according to the statistics cited by [Floyd] is longer thaﬁ his life
expectancy, is the functional equivalent of a life without parole sentence and will not p?ovide him

with a meaningful or realistic opportunity to obtain release.” Id. at 47.

In Atwell v. State, 197 So.3d 1040 (Fla. 2016), the Florida Supreme Court confronted a

sentence very much like the one in the instant matter. In 1992, Atwell was convicted of first-
degree murder when he was sixteen years old. Id. at 1043. The only sentencing options were
death or life in prison with the possibility of parole after twenty-five years. Id. The Commission
on Offender Review conducted a parole hearing on June 10, 2015, which was twenty-five years

after Atwell was sentenced. Id. at 1044. The Commission set a “presumptive parole release date

}
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' of December 27, 2130, with another interview in February 2022.” Id. The “presumptive parole
release date” may be changed only for reasons of institutional conduct or acciuisition of new
informatton. Id. “Clearly,” the release date in 2130 “far exceed[gd] Atwell’s life expectancy.”
Id.

In determining whether Graham and Miller had any application to thbse individuals

sentenced to life with the possibility of parole, the Flofida Court explained it had “consistently
fbllowed the spirit of” the cases “rather than a narfow, literal interpretation.” Id. at 1046. The
court held it “must” “look beyond the eXact sentence denominated as unconstitutional by the
Suprerﬁe Court and examine the practi"cal implications of the juvenile’s sentence, in the Vspirit of
the Supreme Court’s juvenile sentencing jlirisprucllence.’f, Id. at 1047.

Next, the court examined the Florida parole system to “determine whether the eligibility for

parole removes a sentence from the purview of Graham and Miller.” Id. Under the system, “a

numerical score based on the offender’s present and prior criminal behavior and related factors
found to be predictive in regard to parole outcome” was used to determine “a range of presumptive
parole release dates.” Id. The numerical score gave “primary weight” to the seriousness of the
inmate’s present criminal offense and past criminal record. Id. at 1048. Although the statufes
permitted consideration of the aggravating and mitigating circumstances to permit a decision
outside a given range, the court explained “none” provided “for the level of consideration of
diminished culpability of youth at the time of the offense as sentencing judges now consider post-
Miller.” Id. The court exi)lained considerétibn of mitigating and aggravating circumstances was
“only required” when the Commission “wishe[d]” to impose a presumptive parole release date
outside the given range. Id. Additionaliy, the “enumerated mitigating and aggravating

circumstances,” “even if utilized, [did] not have specific factors tailored to juveniles. In other
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words, they complefely fail to account for Miller.” Id.

According to the courf, “[a] presumptive parole release date set decades beyond a natural
liféspan is at odds with the Supreme Court’s recent . pronouncement in Montgomery.” Id.
Recognizing that a state may remedy'a M violation by providing for parole for jﬁvenile

offenders, the court held the parole system must account for the Miller factors. Id. Florida’s parole

system permitted a juvenile who committed an offense to be subject to one of the harshest penalties
without consideration of the mitigating circumstaﬁces. Id. at 1049.  In Florida, parole was an “act
of grace,” not a right. Id. The statutory scheme provided for “no Special protections expressly
afforded to juvenile offenders and ﬁo cbnsideraﬁon of the diminished capacity of the youth at the
time of the offense.’; Id. “The Miller féctprs are simply not part of the equation.” Id. The court
concluded that Atwell’s “sentence effectively resemble[d] a mandatorily imposed life without
pérole sentence, and he aid ﬁot receive the type of individualized sentencing considerat@on Miller
requires.” Id. “The only way to correct Atwell’s sentence” was “to resentence Atwell in
conformance” with nery enacted Florida statutory law created to comply with Miller and
Graham by providing for judicial seﬁtence reviéw hearings af which the couﬁ is reqﬁired to

consider the Miller factors. Id.

Idaho

The Idaho Supreme Court recently addressed the application of Miller and Montgomery

to a discretionary life sentence imposed on a sixteen-year-old in 2007. Windom v. State, 398
P.3d 150 (Idaho 2017). Following the brutal killing of his mother, Windom pled guilty to second
degree murder and received a determihaté life sentence. 1d. at 152. Following Miller, Windom

filed a petition for state post-conviction relief, and after Montgomery, Windom amended his
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petition tovinclude a challenge to his sentence. Id. at 153. Thé Idaho Supreme Court explained
that while it was “possible” that the Supreme Court intended Miller to be applied retroactively
only to those juveniles who received mandatory sentences of LWOP, the court noted that such a
“rgading would be inconsistent with the last paragraph” of the Miller opinion pfoviding that
LWOP was an unconstitutional penalty for a class of defendants because of their status. Id. at
156.

Further, the Idaho Supreme Court was unimpressed with ‘Fhe state’s argument that the

sentencing judge complied with the requirements of Miller and Montgomery where the judge

b4

stated he “considered the nature of the offense,” “the mental health issues,” “mitigating and
aggravating facts,” and in mitigation, “the relative youth” of Windom, and the fact tha£ Windom
did “not have a long criminal record.” Id. at 157. Emphasizing Montgomery’s mandate that
Miller did more than require :a sentencing jﬁdg_e to consider a juvenile offender’s youth befo.re
imposing LWOP, the Idaho Supreme Court noted there was no evidence presented regarding the
factors required by Miller, which must be individualized for the youth being sentenced. Id.

Additionally, the court rejected the lower court’s “retrospective analysis” in which the

court atteinpted to say it had complied with the requirements of Miller and Montgomery despite

the fact that the sentencing hearing predated the two opinions. Id. The Court explained
“evidence of the required characteristics and factors was not presented during the sentencing
hearing” in Windorﬂ’s case. Id. The Idaho Supreme Court remanded the case for a sentencing
hearing in compliance with the Eighth Amendment. Id. at 158.
Towa
In State v. Null, 836 N.W.2d 41, 70-74 (Iowa 2013), using its state' constitution, the lowa

Supreme Court held that the principles of Miller apply to juveniles sentenced to a lengthy term of
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years, which included Null’s 52.5 year sentence. According to the court, “[e]ven if lesser

2% L

sentences than life without parole might be less problematic,” “the juvenile’s potential future

‘release in his or her late sixties after half a century of incarceration” was not “sufficient to escape

the rationales of Graham or. Miller.” lgl_ at 71. “The prospect of geriatric release, if one is to be
afforded the opportunify for release .at all, does not provide a ‘meaningful opportunity’ to
demonstrate the ‘maturity and rehabilitation” required to obtain release and reenter society as
required by Graham.” Id. (internal citation omitted).  The court concluded that
“Miller’s principles are fully applicable to a lengthy term-of-years sentence as was imposed in
this case because an offender sentenceci to a lengthy term-of-years senten;:e should not be worse
off than an offender sentenccd'to life in prison without parole who has the benefit of an

individualized hearing under Miller.” Id. at 72. According to the court, a narrow reading of

Miller would “avoid the basic thrust of Roper, Graham, and Miller by refusing to recognize the
underlying rationale of the Supreme Couﬁ is not crime specific.” Id. at 72-73.

In a companion case to Null, the lowa Supreme Court reversed a sentence because the
sentencing court failed to consider the rehabilitation potential and lessened culpability of the '

defendant. State v. Pearson; 836 N.W.2d 88, 97 (Iowa 2013). Seventeen-year-old Pearson was

convicted of two robberies and two burglaries. Id. at 89. The judge sentenced her to fifty years
in prison with parole eligibility after service of thirty-five years. Id. the sentencing judge “found
that while her file reflected a troubled family life, a troubled histolry, the lack of a support
stfgcture, and negative influences, these circumstances did not justify her criminal actions.” Id.
at 93 (émphasis added). Although the judge understéod the argument that as a young person,
Pearson may not have had the wisdom and ability to understand the consequences of her

conduct, but the judge was convinced that such immaturity and lack of brain development did
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not “diminish” her actions. Id. The judge attributéd Pearson’s current predicameht as the result
of a “series of bad choices.”_ Id.

The judge focused on Pearson’s prior interactions with the juvenile justice system,
induding curfew violations and assault charges. Id. In the judge’s opinion, the system had
provided Pearson with support, education, training, and life skills, but Pearson had failed to “turn
her life around.” Id. The judge also opined that Pearson’s statements and the statements written
by others in support of Pearson “wanted to blame her friends, alcohol use, drug use, a bad family
relationship, and poor parenting” for Pearson’s criminal charges. Id. The judge disagreed Witﬁ
any attempt to shift blame, stating Pearson was responsible for her éctions and choices and that
she knew what she was doing and understood the impact. Id. However, the judge interpreted
Pearson’s request for a sentence less than the -mandatory minimum as indicating she did not
understand the significance of the charges against her. Id.

The sentencing judge waé convinced that by providing repeated opportunities to juvenile
offenders, the judicial system' was sending the “wroﬂg message”v to other pdtential juvenile
offenders. Id. at 94. Next, the judge turned to what he considered the “focus™ olf the sentence —
protection of the public, ﬁot rehabilitation. Id. fhe judge concluded the determining factor was
not whether Pearson would be able .to contribute to society in a meaningful way s.omeday'
because Pearson had received se§era1 rehabilil'tation attempts in the past, but had not succeeded.
. Id.

The Towa Supreme Court held that “it should be relatively rare or uncommon that a
juvenile be séntenced to a lengthy prison term without the possibility of parole for offenses like

those involved in [Pearson’s] case.” Id. at 96. To do otherwise would ignore “the teaching of

the Roper-Graham-Miller line of cases that juveniles have less culpability than adults, that the
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few youth who are irredeemable are difficult to identify, and that juveniles have rehabilitation
potential exceeding that of adults.” Id. The court held the reasoning of Miller applied equally to
Pearson’s sentence of thirty-five years without the possibility of parole even though Pearson was
not convicted of a homicide. E Thus, the coﬁrt held the sentence violated the “core teachings
of Miller.” Id.

| The court held the sentencing judge did not consider the principles underlying Miller
Becausé the judge failed to consider that a juvenile’s culpability is lessened due to juveniles
having underdeveloped cognitive abilities when compared to adults. Id. at 97. The sentencing
judge treated Pearson’s lack of maturity to understand the consequences of her actions as an
aggravating factor, not the mitigati‘ng factor dictated by the Eighth Amendment. Q Finally, the
sentencing court erred when it failed to consider rehabilitation as a factor in sentencing, focusing
on protection of the community as supreme. Id. “In sum, the district court emphasized the
nature of the crimes to the exclusion of the mitigating features of youth.” Id.

In State v. Ragland, 836 N.W.2d 107 (Iowa 2013), the Iowa Supreme Court addressed

whether a sentence providing for the possibility of parole after sixty years in prison warranted re-
sentencing. When Ragland was convicted of murder as a seventeen-year old, he was sentenced

to a mandatory term of LWOP. Id. at 110. After the Miller decision, the governor commuted

Ragland’s sentence to life with no possibility for parole for sixty years. Id. at 110-111. Ragland
argued his sentence, even though less than life without parole, still violated the Constitution. Id.
at 113. The Iowa Supreme Court agreed, finding “the rationale of Miller, as well

as Graham, reveals that the unconstitutional imposition of a mandatory life-without-parole

* sentence is not fixed by substituting it with a sentence with parole that is the practical equivalent

of a life sentence without parole.” Id. at 121. As explained by the court, “it is important that the
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spirit of the law not be lost in the application of the law,” and in this case, the court determined

the spirit of Miller and Graham required that “in the sentencing of juveniles than merely making
sure that parole is possible.” & Based upon an “increased undlerstanding of the decision
making of youths,” the court heid .the sentencing process must be tailo;’ed to account in a
meaningfui way for the attrib‘utes of juveniles that are distiﬁct from adult condu:;it.” Id. The
~ court explained that “a goverﬁment system that reSoiVes disputes could hardly call itself a systém_
of justice with a rule that demaﬁds individualiied sentencing considerations ‘common to all
youths apply only to those youths facing a séntence‘ of life without parole and not to those slouths
* facing a sentence of life With no parole until age séventy-eight.” Thus, the court
Held Miller applied to éentences that are thé “functional equivalent of life without parole.” Id. at
121-22. |

Following the Ragland decision, the lowa Supreme -Court. approved a sentence of life

with the opportunity for parole aﬁer twenty-ﬁvé years. State v. Louisell, '_865 N.W.2d 590, 600-
601 (IoWa 2015). Logisell assert.ebd “her cligibi’lity for parole [was] ilhisory, not real.” Id. at 601.
According to Louisell, only one of Io_wa’é thirty-eight juvenile offenders originally sentenced to
: LWOP had been grante'd parole. Id. This was a conditional release to hospice care for cancer
treatment, and “the parole board reserved the right to revisit its decision if her health improved.”
Id. Louisell argued that if juveniies were f‘repea_tedly denied parole based on offense severity,
there is no realistic opportunity for her to receive parole, no matter how extensively she has been
rehabilitated.” I_d.vlat 602. However, the question of whether Lmiisell had-Been denied parole in
violation of the law was ﬁot before the Coﬁrt. Id. Ne\}ertheless, the Court took the opportunity -
to réafﬁrm that juveniles “must be afforded a meaningful opportunity to obtain release based on

demonstrated maturity and rehabilitation.” Id:. (internal quotation omitted). Without'fully
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expioring the meaning of the phrase “meaningful opportunity,” the Court explained it “must be
realistic.” 1d. (emphasis in original). The Court left “for another day the question whether
repeated cursory denials of parole deprive juvenile offenders who have shown demonstrable
rehabilitation and maturity of a meaningful or realistic oppqrtunity for reléase.” Id.
Massachusett;v

After remarking -that in order for juvenile homicide offenders to be sentenced to life
imprisonment, the offenders must be 'eligible for parole, the Massachusetts Court turned to the
question of what was procedurally re/quired in order to. .protect juvenile homicide offender’s
meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation.

Diatchenko v. Dist. Attorney for Suffolk Dist., 27 N.E.3d 349, 357-358 (Mass. 2015). The court

explained that the parole board must consider the “unique characteristics” of juvenile offenders.
Id. at 360. “[GJiven the challenges involved fof a juvenile homicide offender serving a
mandatory life senénce to advocate effectively for parole release on his or her own, and in light
of the fact that the offender’s opportunity for release is critical to the constitutionality of the
sentence,” the court concluded “that this opportunity is not likely to be ‘meaningful®” without
access to counsel. Id. at 361.

Additionally, the court ﬁeld “a parole-eligible, indigent juvenile homicide offender,” may
réceive funding for expert witnesses to assist in connection with the initial parole proceeding.”
Id. at 363. The court noted an expert may be particularly helpful in explaining the “effects of the
individual’s neurobiological immaturity and other peréonal circumstances at the time of the
crime, and how this information relates to th¢ indiyidual’s present capacity and future risk of

reoffending.” - Id.
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Finally, the court held that judicieﬂ review of a parole decision was évailable. Id. at 365.
Explaining that because “the parole hearing acquires a constitutional dimension for a juvenile
homicide offender” as it is “what makes the juvenile’s mandatory life sentence consﬁtutionally
proportionate,” the court determined judicial review was necessary to ensure the board exercised
“its discretionary agthority in a constitutional manner, meaning that the right of the offender to a
constitutionally proportionaté sentence was not violated.” Id. “[J]udicial review is limited to the
quéstion whether the board has carried out its responsibility to take into account the attributes or

factors” outlined in Miller “in making its decision.” Id.; see also Com. v. Okoro, 26 N.E.3d

1092, 57-58 (Mass. 2015)(allowing juveniles convicted of murder in the second degree to be
sentenced to life with the possibility of parole after service of fifteen years as long as the parole

(139

board considers “‘the unique characteristics’” of jﬁvenile offenders to ensure they are afforded a
meaningful opportunity to obtain release).
New Jersey
The New Jersey Supreme Court held “Miller’s command that a sentencing judge take
into account how children are different, and how those differences .counsel against irrevocably

sentencing them to a lifetime in prison applies with equal strength to a sentence that is the

practical equivalent of life without parole.” State v. Zuber, 152 A.3d 197, 211-212 (N.J.

2017)(internal quotation and citation omitted). “Defendants who serve lengthy term-of—years
sentences that amount to life without parole should be no worse off than defendants whose
sentences carry that formal designation. The label alone cannot control.” Id. at 212. The court
refused to “elevate form over substance.” Id.

The court held the sentences permitting “55 years’ imprisonment for Zuber and 68 years

and 3 months for Comer” without parole eligibility were “sufficient to trigger the protections of
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Miller.” Id. at 212-213. ‘“Defendants’ potential release after five or six decades of incarceration,
when they would be in their seventies and eighties, implicates the principles of Graham and
Miller.” Id. at 213. The court took the opportunity to ask its legislature “to consider enacting‘é
écheme that provides for later review of juvenile sentences with lengthy periods of parole
ineligibility, and to consider whether defendants should be entitled to appointed counsel at that
heéring.” Id. at 215.
New York
The New York Supreme Court recently concluded that a juvenile was entitled to a parole

release hearing at which his youth would be considered. Hawkins v. New York State Dep’t. of

Corr. and Cmty. Supervision, 140 A.D.3d 34 (N.Y. App. Div. 2016). In 1979, Hawkins was

sentenced “to a prison term of 22 years to life.” Id. at 35. He was first eligible for parole vin
2000. Id. He was denied parole release nine tirﬁes. Id. at 36. At his most récent parole hearing,
he was “54 years old and had served 36 years of his sentence.” Id. The abpellate court held “a
person serving a sentence for a crime comfnitted as a juvenile ... has a substantive constitutional
right not to be punished with a life sentence if the crime reflects transient immaturity.” Id.
Hawkins’ “constiﬁltional right to a meaningful opportunity for release” was denied when the
board “failed to consider the significance of [his] youth and its after’xdant circumstances at the
time of the commission of the crime.” Id. “The Board, as the entity charged with determining
whether [Hawkins] will serve a life sentence, was required to consider the significance .of _
[Hawkins’] youth and its attendant circumstances at the timé of the commission of the crime
before making a parole detérmination.” Id. According to the court, this “consideration [Wés] the
minimal procedural requirement necessary to ensure the substantive Eighth Amendment

protections.” Id. (emphasis added).
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The court held it was “axiomatic” that a juyehile homicide offender “still has a
substantive constitﬁtional right not to be punished with life imprisonment for a crime feﬂect[ing]
transient immaturity.” Id. at 38 (alterations in original)(ihternal quotation omitted). Finding the
‘foundational principle’ of the Eighth Amendment jurisprudence regarding punishment for
juveniles is that the impoéition of a state’s most severe penalties on juvenile offenders cannot
proceed as though they were not children, the court held “[a] parole board‘is no more entitled té
subject an offender to the penalty of life in prison in contravention of this rule than is a
legislature or a sentencing court.” Id. The court held that the parole release hearing stage must
include procedures analogous to those at the sentencing stage where a juvenile is entitled to a
hearing at which his youth and its attendant chafacteristics are considered. Id. at 38-39. “For
those persons convicted of crimes committed és juveniles who, but for a faQorable parole
determination will be punishéd by life in prison, the Board rhust consider youth and its attendant
characteristics in relationship to the commission of the crime at issue.” Id. at 39. The court held
Hawkins was entitled to a de novo parole release hearing. 1d. at 40.

Wybming

In Bear Cloud v. State, 294 P.3d 36 (Wyo. 201 3), the SupremeACourt of Wyoming held a

sentence of “life according to law’” under the state statutory schemer violated fhe Eighth
Amendment. Bear Cloud received a sentence of “life according to law” for murder. Id. at 39.
The state murder statute provided for punishment by death, LWOP, or “life imprisonment
according to law.” Id. at 44. Howéver, two other statutes prohibited parole for any person .
serving a life sentence, whether it be a LWOP sentence or one “according to law.” Id. at 44-45.
The court concluded that “Wyoming’s current senténcing and parole scheme for persons

convicted of first-degree murder, which murder occurred before those persons were 18 years of
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age, violate[d] the Eighth Amendment because it ha[d] the practical effect of mandating life in

-prison without the possibilify of parole.” Id. at 45.

On remand, after an individualized sentencing proceeding, Bear Cloud was sentenced to
life in prison with the possibility of parole after serving twenty-five years on the murder charge.

Bear Cloud v. State, 334 P.3d 132, 136 (Wyo.. 2014). This sentence was ordered to run

consecutively to a previously imposed sentence of twenty to twenty-five years. Id. Thus, Bear
Cloud’s earliest possible meaningful opportunity for release was when he was sixty-one years
old. Id. Considering the constitutionality of the parole eligible sentence, the Wyoming Supreme

Court held “that the teachings of the Roper/Graham/Miller trilogy require sentencing courts to

provide an individualized sentencing hearing to weigh the factors for determining a juvenile’s
diminished culpability and greater prospects for reform when, as here, the aggregate sentences
result in the functional equivalent of life without parole.” Id. at 141-42 (internal quotations
omitted). The Court explained that “[t]o do otherwise would be to ignore the reality that lengthy
aggregate sentences have the effect of mandating that a juvenile die in prison.” Id. at 142
(internal quotation omitted). The Court remanded the case for re-sentencing with instructions to
“weigh the entire sentencing package” and “consider the practical result of lengthy consecutive
sentences.” Id. at 143. The Court warned against “the perils” of allowing the nature of the crime
overwhelm consideration of the hallmarks of youth. Id. at 144. Relying upon the Roper Court’s
rejection of the use of a case-by-case approach to proportionality, the Court agreed there was an
“‘unacceptable likelihood” “that the brutality or cold-blooded nature of any particular crime
would overpower mitigating arguments based on youth as a matter of course, even where the
juvenile offender’s objective immaturity, vulnerability, and lack of true depravity should require

a sentence less severe than death.”” Id. (quoting Roper, 543 U.S. at 572-573).
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United States Court of Appeals for the Third Circuit
The Third Circuit Court of Appeals recently tackled the “novel issue of constitutional
law” of “whether the Eighth Amendment prohibits a term-of-years sentence for the duratibn of a
- juvenile homicide offender’s life expectancy (i.e.,‘ ‘de facto LWOP®) when the defendant’s

‘crimes reflect transient immaturity [and not] ... irreparable corruption.”” United States v. Grant,

887 F.3d 131, 135 (3rd Cir. 2018)(quoting Montgomery, 136 S.Ct. at 734). Grant was sentenced
to sixty-five years following an individualized sentencing proceeding. Id. The judge who
imposed the sentence determined Grant had 'the capacity to reform and that a LWOP sentence
“was not appropriate. Id. The Third Circuit held a “term-of-years sentence without parole that
méets or exceeds the life expectaﬁcy of the juvenilev offender who is still capable of reform is
inherently disproportionate and therefore violates the Eighth Amendment.” Id. at 142. The court
was compelled to reach this result for three reasons. First, the court explained that Mﬂl_ﬁi permits
“the sentence of LWOP only for juvenile homicide offenders ‘whose crimes reflect permanent
incorrigibility.’” Id. “Second, the Supreme Court’s concerns about the diminished penologicaI
justification for LWOP sentences for juvenile offenders apply with equal strength to de facto
LWOP sentences.” Id. Finally, the Court observed that “de facto LWOP is irreconcilable with

Graham and Miller’s mandate that sentencing judges must provide non-incorrigible juvenile

offenders with a ‘meaningful opportunity to obtain release based on demonstrated maturity and
rehabilitation.”’ Id. |

The Third Circuit explained that it must “Give effect to the Supreme Court’s
pronouncement that children who are found to have the capacity for change are to be treated
differently than those who are not.” Id. at 143. Thus, “[a] sentence for a juvenile offender who

is not incorrigible but that still results in him spending the rest of his life in prison does not
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appreciate the categorical differences betiveen children and adults and between children who are
incorrigible and those that have ‘diminished culpability and greater prospects for reform.”” Id.
The Third Circuiiv found “nci indication that Miller’s holdings depended on a sentence formally
being designated as LWOP.” Id. “Indeed, it would make little sentence if sentencing courts
could circumverit Miller and eradicate this conétitutionally required distinction simply hy
imposing extraordinarily high term-of-years senterices.” 1d. Thei court concluded by “stat[ing]
the obvious: ‘a de facto LWOP sentence cannot possibly provide a meaningful opportunity for
release because it relegates the juvenile offgnder to spending the rest of his or her life behind

prison bars and prohibits him or her from reentering society.” Id. at 145; see also McKinley v.

. Butler, 809 F.3d 908, 911 (7th Cir. 2016)(explaining that Miller cannot logically be limited to de
Jjure life sentences, as distinct from sentences denominated in numbers of years yet highly likely

» to result in imprisonment for life”); Budder v. Addison, 851 F.3d 1047, 1056 (10th Cir.

2017)(reasoning a state cannot escape the categorical rule “merely because [it] does not label this
punishment as ‘life without parole’”).

~ Examining the Supreme Court’s opinions, thé Third Circuit concluded that a
“‘meaningful opportilnity for release” meant “a non-incorr_igible juvenile offender must be
afforded an opportunity foi felease at a point in his‘ or her life that still affords ;fulﬁllment
outside prison walls,” ‘reconciliation with society,” ‘hope,” and ‘the opportunity to achieve
maturity of judgment and self-recognition of human worth and potential.”” Id. at 147. In other
words, the Eighth Amendment requires “more than meie physical release at a point just before a
juvenile offender’s life is expected to end.” Id. Recognizing that prisons ’often deny individuals
access to vocational training and rehabilitative sérvices based on léngth of sentences, the Third

Circuit explained the state “must give non-incorrigible juvenile offenders the opportunity to
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meaningfully reenter society upon their release.” Id. at. 148. Rejecting the Government’s

9%

~ position that “*hope for some years outside prison walls was sufficient, the court went on to |
provide some gui(iance regarding “a bfincipled 4lega1. framework™ to carry out the Supreme
" Court’s holdings. Id. |

First, the sentencing process “must start with ‘a facfual deterfnination of the juvenile
offender’s life expectancy.” Q at 149, Howéver, due fo the inherent proBlenis, some -of
constitutional magﬁitude of life expect’ancy data, the ‘coﬁrt cautioned against rﬁeasuring life
expecftancy of juveniles based solely on. actﬁarial tables. Id. Courts determining life expectancy '
“should consider any evidencg made available_by the parties that bear on the offender’s
mortality, such as medical examiﬁations, medicai records, family medical historyv, and pertinent
expert testimony.” Id. at 150. Next, the sentencing coﬁrt must “shape a sentence that properly
accounts for a meaningful opportiinity for release,” specifically considering the factors outlined
- by the court. Id. On this point, the court re;:ognized that “society accepts the age of retirement
as a transitional lifé stage whe;é an individual permanently leaves the ViJOI‘k force after having
contributed to society over the course of his or her working life.” Id. “It is indisputable that
retipement 'is'widely acknowledg.ed as an earned inflection point in one’s life, mark_ing the
simultaneous end of a career that contributed to society in some éapacity and the birth of an
opportunity fbr the retireé to attend to c;ther endeavors in life.” Id. Thus, the court concluded
thgt a juvenile offender “‘should i)resumptively be afforded an opportunity for release at some
point before thé ége of retirement.” Id.

| South Caroliﬁa ’s Parole System
According to Squth Carolina statutofy law, the Parole Board “must carefully consider the

record of the prisohe‘r, béfore, during, aﬁd after imprisonment.” S.C. Code Ann. §.24-21-64_0.
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An inmate may not be paroled until it appears to the satisfaction of the board: (1) “that the
prisoner has shown a disposition to reform;” (2) “that in the future he will probably obey the law
and lead a correct life;” (3) “that by his conduct he has merited a lessening of the rigors of his
imprisonment;” (4) “that the interest of society will not be impaired thereby;” and (5) “that
suitable employmént has been secured for him.” Id. The ﬁve-paft statutory test for obtaining
parole fails to take into the hallmarks of youth aﬁd the greater capacity for the youthful offender
to change. Although the provisions include consideration of reform, the statute does not involve

the rigorous examination of the Miller factors required by the Constitution in sentencing a

juvenile.

In addition to the statutory provision, the Parole Board, exercising its regulatory
authority, provides additional criteria cqnsidered by the Board when determining whether to
grant or deny parole. These criteria may be found in the Parole Board Manual. The Parole
Board’s ;)bjectives and mission are important for understanding its decision-making process.
According to the Parole Board Manual, the “Board’s primary objective is the long-term
- protection of society.” Policy and Procedure, South Carolina Department of Probation, Parole
and 'Pardon Services, Division of Paroles and Pardons, 9 (April 2015), at
https://www.dppps.sc.gov/content/download/68278/1576111/file/Parole+Board+Manual-
+April+2015.pdf. Also, the first objective of the Board is to ensure its every decision “is based
on the risk presented by the offender and is consistent with the goal of protection of the public.”
li. In addressing the constitutionally-required procedural requirements, the Board functions
under the notion that “very little is required in the way of proéedural due process at parole
hearings.” Id. at 21. Prisoners have the right to be heard, “[f]air written notice of the specific

parole criteria,” notice of the date, time and place of the hearing, right to be heard by a fair panel,
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the “opportunity to present evidence and to have ﬁp to three witnesses to speak on their behalf,
and to have the Board or panel carefully consider the complete record before, during, and after
imprisonment,” to have an attorney present at the prisoner’s expense, and to written nétice of the
Board’s reasons for denying parole. Id.

The Manual also sets forth the contents of the parole case summary report. Id. at 22.
While the report includes the prisoner’s criminal history, disciplinary record, and even statements
from law enforcefnent, the prosecutor, and the séntencing judge, the report makes no mention of
any of the Miller factors orb the .diminished culpability of youth. Finally, the Board established
- “specific parole criteria:” Id. at 27-28. The Board “wiil not parole a prisoner unless it
detenhinés, based on the ... criteria, as well as any other factors the Board may consider
relevant, that the conduct of the offender mérits a lessening of the rigors of imprisonment; that
the interests of society will not be impaired by granting parole; and that the offender has secured,
or will be able to secure, suitable employment and residence.” Id. at 27. The specific criteria set
out by the Board include:

The risk that the offender poses to the community;

The nature and seriousness of the offender’s offense, the circumstances
surrounding that offense, and the prisoner’s attitude toward it;

The offender’s prior criminal record and adjustment under any previous programs
of supervision; '

The offender’s attitude toward family members, the victim, and authority in
general,

The offender’s adjustment while in confinement, including his progress in
counseling, therapy, and other similar programs designed to encourage the

prisoner to improve himself;

The offender’s employment history, including his job training and skills and his
stability in the workplace;
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The offender’s physical, mental, and emotional health;
The offender’s understanding of the causes of his pasf criminal conduct;
The offender’s efforts to solve his pbroblems;

The adequacy of the offender’s overall parole plan, including his proposed
residence and employment;

The willingness of the community into which the offender will be paroled to
receive that offender;

The willingness of the offender’s famlly to allow the offender, if he is paroled, to
return to the family circle; : :

The opinion of the sentencing judge, the solicitor, and local law enforcement on
the offender’s parole;

The feelings of the victim or the victim’s family, about the offender’s release;

Any other factors that the Board may consider relevant, including the
- recommendation of the parole examiner.

Id. at 28. Quite clearly, the Parole Board’s considerations do not eXtend to any matters relative
to the youth of the offender at the time of the commission of the offense. Ehglblhty for parole in
South Carolina s1mp1y cannot “save”a life sentence from Eight Amendment scrutiny. The judge
erred in holding otherwise.

Examining North Carolina’s parole éystem as applied to é juvenile offender, the District

Court for the Eastern District of North Carolina concluded the parole system “wholly” failed to

provide the offender with any meaningful opportunity for release. Hayden v. Keller, 134
F.Supp.3d 1000, 1009 (E.D.N.C. 2015). The court explained the system did ﬁot distinguish
parole reviews for juvenile offenders frqm adult offénders. Id. The system failed to consider
children’s‘diminished culpability and heightened. capacity for charge. Id. Under the system, the
parole board affordéd no consideration to juvenilé,status. Id. In conclusion, the court held

“North Carolina’s parole process fails to meet th[e] constitutional mandate™ that juvenile
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offenders receive a meaningful opportunity to obtain release based on demonstrated maturity and

rehabilitation.” Id. at 1011.
Appellant’s sentence violates the Eighth Amendment
Appellant’s sentence of life with parole eligibility after twenty years violates the Eighth
Amendment’s prohibition on cruel and unusual punishment on its face and as applied. The
sentencing judge had no discretion in what sentence to impose upon Appellant. The statute

required that he sentence Appellant to life imprisonment with the possibility of parole. The

mandatory nature of the sentence makes it immediately suspect under Eighth Amendment

jurisprudence as it demonstrates the lack of individualization required by the Constitution. The
mandatory nature of the sentence also demonstrates that the sentencer never considered the
Miller factors deemed necessary prior td sentencing a juvenile offénder. Despite Appellant
reéeiving a mandatory life sentence, one that is the functional equivalent to LWOP, no sentencer
. ever determined he was irreparably corrupt as required by the Constitution.

Appellant’s sentence is the functional equivalent of life impriéonment .Without the

possibility of parole in light of the parole éystem’s failure to consider the Miller factors in

rendering its decisions. In fact, the Parole Board does not consider an offender’s youth at the A

time of the offense at all. The statutory scheme providing for the circumstances warranting
parole and the Parole Board Manual completely fail to account for Miller. In the wake of Miller,

Aiken, and Montgomery, a person serving a sentence for a juvenile offense has a substantive

constitutional right not to be sentenced to life imprisonment. The presumption is against life
irhprisonment and can only be overcome by a showing and finding of irreparable corruption.
Appellant’s constitutional right to a meaningful opportunity for release was violated by the

Parole Board’s failure to consider the significance of his youth at the time of the commission of

41



" the offense. See Greiman v. Hodges, 79 F.Supp.3d 933, 943 (S.D. Towa 2015)(refusing to accept
at the summary judgment stége that the Pafole' Board’s consideration of the “totality of the
circumstances” necesserily eonsidered the prisoner’s age at the time of the offense, maturation,
and rehabilitation). In light of the mandatory nature of Appellant’s life with parole sentence, it is
the Parole Board thett will determine. the ultimate length of his sentence. See id. Thus, the
requirements of Miller must be fulfilled by the Parole Board. Id.

Appellant’s sentence is the functional equivalent of life imprisonment without the
possibility of parole as applied to Appellant because he has been denied parole at'least twice
without any consideratien of the hallmarks of youth. Due to the Board’s cursory, repeated
denials of release and the statutory and regulatory procedures net incorporating tne m factors
or anything remotely close, there is an unacceptable likelihood that the nature of the crime alone,
a fact thatvwill never change, works to deny Appellant a meaningful opportunity for telease from
incarceration. Appellant is entitled to a meaningful opportunity to obtain release, which is
sotnething to which-adult offenders are not entitled. Thus, the Parole Board’s treatment of
Appellant in the same manner as adult offenders violates the Constitution. See Hayden, 134
F.Supp.3d at 1009 (holding Nonh Carolina’s parole system, which “wholly” failed to provide a

, juyenile offender any rneaningful opportunity for release in light of the system’s ‘l‘ack of
distinction between parole reviews for juvenile offenders from adult offenderé, showing no
consideration for children’s diminished culpability and heightened capacity for change in the
parole determination).

Appellant’s mandatory sentence of life imprisonment with the possibility of parole
violates the Eighth Amendment. The sentence is the functional equivalent of life impri.sonment

without the possibility of parole. Appellant has been incarcerated since 1994, serving two
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decades in prison before becoming eligible for parole. Thereafter, he has been dénied parole at
least twice. At no time — not during the é_entenc_:ing proceeding and not during tﬁe parole process . |
— has Appellant’s youth been considered as required by the Constitution. The Supféme Court, as
explained by the District_ Court for the Sbuthern District of Iowa expiained, has provided a
juvenile offender “with substantially more than a possibility of parole ér a ‘mere hope’ of
pa{role.’.’ Greiman, 79 F.Supp.3d at 945. The Constitution %‘creates a:ce;tegorical entitlement to
derﬁonstrate maturity and reform, to show that he is fit to rejoin society, and to havé a

meaningful opportunity for release.” Id. (internal citation and quotations omitted). Appellant

‘must be re-sentenced in accordance with the FEighth Amendment and federal and state

jurisprudence gpveming prohibitions on cruel and unusual punishments.
Appellant’s sentence violate;v the South Carolina Constitutién
In a concurring opinion in Aiken, fhen-Justice P}vle‘icones explained that in his view the
“current Eighth Amendment jurispfudencef’ did .n.ot prohibit sentencing juveniles to life‘
imprisonment without the ‘possibility of parole where such a sentence was discretionary for the
sentencer. Aiken, 410 s;c.‘ at 545-546, 765 S.E.2d at 578 (Pleicones, J., concurring). However,

Justice Pleicones went on to hold that the South Carolina Constitution forbade sentencing

* juveniles to life imprisonment without the possibility of parole under South Carolina’s statutory

scheme permitting such a sentence in .the judge’s discretion. 1d. at 546, 765 S.E.2d at 578. The
South Carolina Constitution proﬁl‘ide‘s that “cruel,” “corporal,” and “unusual punishment” shall
not be inflicted. S.C. Const. art. I, § 15. Thus, it is élear that. South Carolina”é Constitution
affords greater protections than the Eighth Amendment to the United States'Constitution. If this

Court were to determine that the Eighth Amendment did not prohibit Appellant’s sentence
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because he has been sentenced to life with the possibility of parole, this Court must consider
whether the South Carolina Constitution and its greater protections forbid such a sentence.

“South Carolina, as parens patriae, protects and safeguards the welfare of its children.”

Harris v. Harris, 3.07 S.C. 351, 353, 415 S.E.2d 391, 393 (1992). The juvenile justice system in
this state is désigned “to exempt an infant from the stigma of a criminal conviction and its
attendant defrimental consequences.” In re Skinner, 272 S.C. 135, 137, 249 S.E.2d 746, 746
(1978). In keeping with South Carolina’s judiéial system as parens patriae and'working.to.
protect children, it necessarily follows that the South Carolina Constitution would require that
children b¢ treated differently than adulfs for purposes of sentencing. Furthe'r, ‘it necessarily
follows that the greater protections afforded by the South Caroli.na Constitution would require
that juveniles sentenced to life with the possibility of parole are entitled to re-sentencing because
the sentence was mandatory and does not allow for consideration of thé characteristics attendant
_toiyout‘h. |

Using its state constitution; the Iowa Supreme Court concluded that “youth has
constitutional signiﬁcance.” I\M, 836 N.W.2d at 70-74. Relying upoh the principies announced
in Miller, the court heid a juvenile’s séntence of 52.5 years violated the Iowa Constitution
Barring cruel and unusual punishments. Ld.;l@ also Pearson, 836 N.W.2d at 96 (finding the
state cpnstitution required an indiviaualized sentencing hearing where a juvenile was sentenced
to fifty years with parole eligibility after service of thirty-five years).

In light of South Carolina’s Constitution affording greater rights than the Eighth
Amendment to the United States Constitution and South Carolina’s continued fole as parens
patriae, this Court must determine that the South Carolina Constitution’s bar against cruel and

unusual punishment prohibits sentencing a juvenile offender to life imprisonment with. the
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possibility of parole after service of twenty years where the parole board fails to consider the
“unique characteristics of youth.” Petitioner’s sentence must be vacated and re-sentencing -

conducted.
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CONCLUSION

Appellant respectfully requests this Court reverse the lower court and remand for
resentencing in accordance with the Eighth Amendment to the United States Constitution and the

. South Carolina Constitution.
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