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II.

COUNTER-STATEMENT OF THE ISSUES ON APPEAL
Did the Circuit Court Err in Ruling That under South Carolina Law PIC’s Notice
Provision Did Not Operate to Preclude Coverage for Payment of the Entifety of

Plaintiff’s Judgment Against PIC’s Insureds? N

Did the Circuit Court Err in Ruling That the “Notice Clause” under PIC’s Policy

Conflicts with Section 38-77-142 of the South Carolina Code and is Therefore Void?

«



~ COUNTER-STATEMENT OF THE CASE

On Decembevr'4, 2015, Plaintiff Andrcw PT Ngumeyer sued Philladelphia Indemﬁity
1nsufa;1ce Cémpany (“I;IC’T.)?Primary Colors Ch11d Care Center (the “Center”), J ocglyn anX" ‘
DeMartelafé and Asia N. Partman./Plaintiff so/ught an ofdér aeclaring that aﬁ insuranéé o
pqlicy PIC issued to the ‘.Center provided covefage for a tort judgrﬁént. of 53622»,500.00'
Plaintiff obtained against the Center, its owner DeMartelare and Center employee .Partman.'

On January 15, 2016, PIC f}led aﬁ .answer asserting its indgmniﬁcation obligation
. under its policy was limited to $25,000.00 becausé its insured Violated the lsolicly’s “notice”
clause. PIC also ﬁled a cross-claim ;gaiﬁst DeMartelare and Partman (“insureds”). On
January 30, 2016, Plaintiff filed a reply to PIC’s counterclaim d.enying PIC’s assertions. .

On Aﬁril 14, 201 6, Plaintiff moved for summary jﬁdgment on the groﬁnd that upder
- South Carolina law PIC may not limit the covlerage available under the pélicy to $25;OO0.0Q. |
On May'13, 2016, PIC filed a cross-motion for summary judgment; agreeing with Plaintiff
és to the basic facts of the matter but asserting the “notice” clause under the policy limitéd
its obligation to $25,000.00.

On June 13, 2016, the circuit court entered an order ﬁ.nding the “notice;’ clause was .
not enforceable. The ;:ourt denied PIC’s motion aﬁd graﬁted’ Plaintiff’s motion for summary
judgment. On June 23, 2016, PIC moved the court to alter or amend the judgmen/t.f PIC
contended the court misapprehendéd its position that it owed no duty to indemnify under the
plain lénguage of the policy but that 4-1‘1nder South Carolina case law'PiC had té provide |

“coverage at the minimum limits required by law. |

\



On August 2, 2016, the circuit court entered an amended order addressing more
completély the parties’ arguments but adhering to its prior ruling.

This appeal follows.

FACTS

The basic facts are not in disﬁute. OnlJ énuary 25,2013, Plaintiff wasAa pedestrian on
a street in Cayce, South Carolina. Partman was operating a bus ownea by DeMartelare’s
business, the éen\ter. Partman stru)ck Plaiﬁtiff, who was severely inj ured. Plaintiff’ s‘m'edicavl-
bills exceédéd $122,000.00.

On November '8,‘ 2013, Plaintiff sued Partman, DeMarteiare and the Center for
negligenc¢ in Partman’s operation of the bus. Plaintiff served ‘the Center but the Center
defaﬁlted By failing to appear or otherwise respond. The circuit court (Judge Barber)
scheduled a damages hearing for April 3, 2014 and the Centef faiied to appear despite proper
notipe of the hearing. The circuiF court heard testimony and evidence and on April 7, 2014,
entered judgment agginst all defendants for $622,500.00.v (R.pp.21-24.).

At the time of Plaintiff’s injury PIC had issued a Commercial Lings Policy (the
“Policy”) to the Center asvt.he na@ed insured. (R.pp.37-77). The policy provided autor/nobile;
’liabiiity insuranée‘covérage limits of $1,000,000.00. (R.p.26, § 6; R.p.41). The Policy also
contained the following provision:

SECTION 1V - BUSINESS AUTO CONDITIONS

% % %

2. Duties in the Event of Accident, Claim, Suit or Loss

3- . Lo



We have no duty to prov1de coverage under this pohcy unless there
has been full comphance w1th the following duties:

a.  Inthe event of “accident”, claim, “suit” or “loss”, you .

~-must give us or our authorlzed representatlve prompt
- notice of the * ‘accident” or “loss”.

-

s e

b. Additionally, you and any other involved “insured” must:

% % k

2). Inrnrediately send us cor;ies of any request, ’demenc»l, _
order, notice, summons or legal paper received
concerning the claim or “suit”.
 (Rp.63). |
On Octeber 21, 2015, Plaintiff pres‘ented the judgment to PIC but PIC refused to
satisfy the judgment, asserting the Center’s lack of cooperatiorl irl failing to provide timely
notice of the suit permitte.d i’IC to deny any payment. PIC agreed., .h(')wever, that under South
Carolina case law PIC wés liable for at least the statutory minimum liability limits coverage
~of $25,000.00. | |
Plaintiff then brought this declaratory judgment action seeking an order requiring i’IC
to satisfy the judgmerlt in full. PIC answered and counterclaimed; usserting that the policy
. . . / ' .
K provision relieved PIC entirely' from payment, although P‘IClwas liable for only $25,000.00
under case law. PIC also crqss-claimed against DeMartelare, Partman and .fhe Center for a
declaratory judgmeut that PIC’s muximum exposure in rhis matter was $25,000.00.

' Plaintiff and PIC filed cross‘-motiohé for summary judgment. T fre circuit court heard -

argument on May 18, 2016 and on June 13,2016, granted Plaintiff’s motion while denying

o



PIC’s motion. PIC timely requested reconsideration and on August 2, 2016, the circuit court

entered an amended order, ruling:

1.

The central issue was whether PIC could properly reduce the availéblc cbveragé to

. the statutory minimum of $25,000.00 through a cooperation provision in the Policy.

(Rp.10);
Souttharoli‘na automobile insurance law significantly changed in 1999 when S.C; '
_Code Ann, §.38-77-142 became effective.

Section 38-77-142 (C) provides “Any endorsefnen;t, provision, or rider attached to or
included in any policy of insurance which purports or seeks to limitv or reduce the
coverage afforded by the provisions reQuired vby thislsection is void.” (R.p.11)
Section 38-77-142 mandates thét automobile insurance policies are required to have
provisions affording coverage for named insureds and the_i;r permissive operators and

any relevant policy provision which effectively reduces coverage is void. (Amended

4

' Ropp.10-11).

PIC’s policy provision reduces coverage available under the Policy and violates

.Section 38-77-142(C), as supported by Williams v. Gov't Employee& Ins. Co., 409

- S.C. 586, 762 S.E.2d 705 (2014), specifically the Court’s statements that “it is the

face amount of the coveragle‘ that is relevant.under § 38-77-142, not the statutory
minimum limits of liability coverage éef forth in § 38-77-140, which are not even
mentioned in the statute” and “the clear térrns of section 38;77-1_42 are controlling
of this state_’s public policy and justify the result vi«_e‘rg:ach to'd.ay.” (R.p.1 1)..

Under the plain language of Section 38-77-142 and Williarﬁs, “coverage in auto
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10.

liability policies cannot be reduced by this or any such provision, and the statutory

.rn‘inimum is irrelevant.” (R.p.lll).

“If [PIC] has an indemnification obligation, thén its obligation extends to the limits
of coverage on ;the Policy.” (R.p.1 1&) h
USAA v. Markosky, 340 S.C. 223, 530 S.E.2d 660 (Ct. App. 2000)' involved a wreck

that‘oc\curred prior to March 1, 1999, the effective date of Section 38-77-142, and

therefore did not control per Williams, at 602, 762 S.E.2d at 714. (R.p.12).

“A plain réading of § 38-77-142 (C) clearly mandates ¥hat any relevant provision in

any automobile insurance policy attempting to reduce the coverage available is v\oid.”

(R.p.12).

PI‘C’s provision violates Section 3’.8-77-142. By attempting to reduce the coverage

available under the Policy. The provision is therefore void and unavailable to PIC.

“Section 38-77-142 (C) prevails.” (R.p.12).

The circuit court therefore granted summary judgment for Plaintiff and denied PIC’s

motion for summary judgmént. (R.p.12).



ARGUMENTS
The narrow issue in this case 1s whéthér PIC’s Pplicy provision requiring. notice of
‘an action'perrhits it to avoid providiﬁg any’coverage for Plaintiff’s injuries, except .at‘the
.'statuto'ry minimum limitvof. $25,000.00 as required by South Carolina case law. "fhe ;:iréuit
court held enforcement of thé provision would result 1n red/ﬁcing the coverage availab1¢ ’
under the Policy in violation of Section 38-77-142(C) as déscribed in Williqm;v v. GEICO.

" This Court should affirm that ruling.

I. The Circuit Couﬂ Correcﬂy Ruled That un&er South Carolina La§v PIC’s
Notice Provision Did Not Operate to Preclude Coverage for Payment of the
Entirety of Plaintiff’s Judgment Against PIC’s Insureds
PIC makes three brief arguments here. First, PIC contends the Center’s compliance

with the notice provision was a condition precedent to any coveragé under the Policy. (App.

Br. pp.1 1-12). Second, PIC argues coverage was not triggered at éll ;lnder the Policy due to

 the failure by the Center and Partman to comply with the notice provision. (App. Br. pp. 13-

14). Finally, PIC asserts that even though there is no coverage available under the Policy’s

. terms, pursuant to South Carolina case law the coverage availéble i $25,000.00 but ﬁo more.

(App. Br. pp. 14-15). The Court should not be persuaded by these arguments.

A. Compliance with the Notice Provision Is Not a “Cond;tion Precedent” to
Coverage
PIC argues that compliance with the Policy’s notice | provision is a “condition

precedent” to all coverage. (App. Br. p. 12). PIC cites to two South Carolina cases from the

mid-1960s as well as cases from foreign jurisdictions. (App. Br. p. 12 and n. 3). The Court

-



should reject this argument.
PIC quotes from Squires v. National Grange Mut. Ins Co., 247 S.E.2d 58, 145
S.E.24 673 (1965) and Hatchett v. Natiomwide Mat, Ins. Co., 244 S.C. 425, 137 SE2d608
(1964) that “It is well settled that, ﬁnless waived by the insurer, the failure of an iﬁsméd to
: comply‘ with policy provisioﬂs as to notice or forwarding suit papers, which are-b,y the »terms.
- of the confract made‘coéditions precedent to liability, will bar_feéovery.” (App. Br. p. 13).
PIC’S. argument is that under Squires and Hatchett, | PIC owed no duty to respond | to
Plaintiff’s judgmeﬁt at all. The Court should not be persuaded by these cases.
| The facts in Hat‘chett occurred in ‘1 962, prior to the enactment of thé South Carolina
Automobile Reparation Reform Act of 1974. See Shores v. Weaver, 315 S.C. 347, 3.5 1,433
S.E.2d 913,915 (Ct. App. 1993) (noting t’he Act was passed in 1974). Furthermore, Hatchett
involved a claim for uninsured motorist (UM) coverage under a voluntary insurance co'ntract.
The contract provided ekpressly “No action shal.l lie against the Company unless, as ‘a
condz'tioﬁ precedent thereto, the Insured or his legal representative has fuin complied with
all the terms of this endorsement.” Hatchett, at429,137 S.E.2d at 610 (emphasis added). The
insured obtained a default judgment againét the at-fault uninsured motorist ana then sued his
own insurer, Nationwide, for refusing to pay the judgment when proffered. Nationwide had

~

refused based upon the “condition precedent” language in the UM endorsement.
The circuit court found for the insured and Nationwide appealed. The Supreme Court .
noted the insured claimed the “condition precedent” clause, which incorporated “proof of

claim” and “notice of legal action” clauses, violated the UM statute that existed at the time.

The Supreme Court disagreed. The Court noted that in 1963 the legislature amended the UM

8-



_ statute to provide:
~* * * No action shall be brought under the uninsured motorist
provision unless copies of the pleadings in the action establishing such -

- liability are served in the manner provided by law upon the insurance carrier
writing such uninsured motorist provision. The insurance carrier may appear -

- and defend in the name of the uninsured motorist in any action which may
affect its liability, and shall have twenty days after service of process on it in
which to make such appearance. The evidence of service upon the insurance
carrier shall not be made a part of the record.

Hatchett, at 433, 137 S.E.2d at 612. The Court found this amendment corrected a “defect”
which left the statute silent as to the procedure available to an insurahce company to defend
a claim under the UM endorsement provision of the pollicy. The Court held the UM statute
was never intended to hold an insurance company liable without notice or opportunity to
investigate or contest the UM claim. The Court found the policy provisions were not in
conflict with the terms of the éxisting Actand were valid. Hatchett at 434,137S.E.2dat612.
The Court stated: - '
The policy provisions, which we have held to be valid, required, as
conditions precedent to any right of recovery by the insured, that notice of
- claim under the uninsured motorist endorsement be given to the company as
soon as practicable, and that upon the commencement of legal action a copy
of the summons and complaint be forwarded to the insurer immediately.
Id. The Court held that the insured’s failure tb comply with policy provisiohs in his own
insurance contract as to notice or forwarding suit papers, which were “by the terms of the
contract made conditions precedent to liability,” barred recovery. Hatchett, at 435, 137
 S.E2dat613. 3

' Hatchett is of limited force in this mattef. The case involved: (1) an application of

the early 1960s UM statute ‘which predéted. the enactment of wholesale mandatory
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éutomobile insurance in South Caroliha b); nearly a‘dozen years; (2) an insured seeking to

‘recover under his-own pelicy; and (3) an express policy provision describing notice of a

‘claimasa “cohdition precedent” to recovery under the UM endorsement. In thiS'cas_e a third-

party injufed person seeke recovery under the current insurance laws ae .:s-et ferth by the
General Assembly and es construed by relevant case law. |

| Squires is likewise of limited use. Squires quoted from Hatcher for therule PIC set

- forth in its brief. Squires also involved an insured’s claim under an uninsured motorist

- provision in his own policy upon facts that took place in 1961, over a dozen years before

ehaetment of the mandatory automobile insurance system in this State. The insured in
Squires was able to recover because the at-fault driver was initially insured but was deemed
uninsured at a later date, and the insured sent the pleadinge to his own insﬁrer “as soon as
praeticable” after learning of the uninsured status of the at-fault.

The key to both Hatchett and Squires was applicatiop of a contract provision that set
forth exprees “conditions precedent” a\gainst claims By the policy’s own insured against
eo§erage. Under the UM statute that existed at the time, the insured’s failure to give notice
required by his own contract with his own insurer would have preclﬁded his recovery under
hie own policy. Each of these cases ie dist)inct from\the case before the Court in very
meaningful ways.

The same is true of every foreign case PIC cites in a footnote in its brief. (App. Br.
p- 14, n. 4). For instance, UNUM Life Ins. Co.. of Am. v. Ward, 526 U.S. 358 (1999) involved

a claim by an insured against his own ERISA-based long-term .group disability poli'c.y issued_

by UNUM. The United States District Court held California’s “notice/prejudice” rule fell

-10-



under ERISA’s pre-emption clause and was thus ihappliéable. Thé Ninth Circuit reversed,
and the US Supreme Court aigreed with the Ninth Circuit. In its opinion; the Supreme Cdu_rt
: stated,_ “Insurance policies _Zike UNUM ’s frame timely notice provivs‘ions és conditions
- . precedent to be satisfied by the insﬁ'red before an insurer’s con’tra(:tual obligatioh arises.” Id.,
at 369 (erﬁphasié added). PIC cited the case for this langﬁage, but conSpicﬁously omitted the -
emphasized words “like UNUM’s.” Importantly, the Supreme Court concluded: -
In sum, the Ninth Circuit properly concluded that notice-prejudice is
a rule of law governing the insu_rance relationship distinctively. We reject
UNUM'’s contention that the rule merely restates a general principle -
disfavoring forfeitures and conclude instead that notlce -prejudice, as a matter
of common sense, regulates insurance.
UNUM, at373. At bottom, UNUM does not adVan_ce the analysis applicable to this case, that -
is, whether an at-fault insured who fails to forward the'papers rhay prejudice the ability of
a third party 1n] jured by that insured to claim agamst the at- fault s liability policy.
Maryland Cas Co. v. WR Grace & Co -Conn., No. 88 CIV 4337- JSM 1994 WL A

167962 (S.D.N.Y. Apr. 29, 1994) is also not helpful. This case is an unpublished order_ from
the Uﬁited Stétes District Court andvinvolved the duty of an insurer to defend reglllétor\y
actions b.rought against its insured, W.R. Grace. The distri‘ct> court did not say what type of
policy was invdliled 'but_ it appears‘ to have been a CGL policy covering: liability for
enviroﬁméntal claims agaiﬁst W.R. Grace. In any event, the case involved a dispute between
the insurer and its own ‘insured, and the issue of whethe; the insured had given appropriéte
notiQe under the policy to trigger the duty to defehd the ihsured. Maryland Casualt); 1s

. therefore distinct from thié case 1n very meaningful V\;a'ys. | | |

Likewise Country Mut. Ins. Co. v. Livorsi Marine, Inc., is not helpful. 833 N.E.2d
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871 (Il_l.)Ct. App. 2004), affirmed 856 N.E.2d 338 (2006). Livorsi Marine involved a claim
under a general liability insurance policy for a defense to a trademark lawsuit. The Illinois . -
~ appellate court noted:
This insurance coverage case raises a question that has not been
- squarely answered in this State: When an insured is required by its contract
~  With its insurer to give timely notice of a lawsuit against it, but does not do
so and has no'‘excuse for.not doing it, does the insurer have to prove prejudice
. before it can avoid coverage? We conclude this insurer did not have to prove
it was prejudiced by an unreasonably late notice of a lawsuit.
Id, at 81-882. This holding alone distinguishes the case from South Carolina law.
Furthermore, the dispute in Livorsi Marine was between the insurer and its own insured and
involved whether the insurer owed a duty to defend the insured; the case did not involve -
statutory insurance coverage.
In Colonial Ins. Co. v. Barrett, 542 S.E.2d 869 (W. Va. 2000), the narrow issue was
" whether a notice of suit provision in an automobile liability policy may be satisfied when the
insurer receives notice of the suit from the injured party rather than its own insured. The
Supreme Court of West Virginia held that it may. Importantly, the Court was not construing
the effect of a statute similar to Section 38-77-142 or the rules similar to those set forth in -
Shores v. Weaver and Williams v. GEICO.
State Farm Mut. Auto. Ins. Co. v. Porter, 272 S.E.2d 196 (Va. 1980) involved .
application of the following specific Virginia statutory provision to all terms of the
- automobile insurance contract:
(al) Nor shall any such policy ... be so issued ... unless it contains an
endorsement or provision insuring the named insured and any other person

‘responsible for the use of ... the motor vehicle ... notwithstanding the failure
or refusal of the named insured or such other person to cooperate with the

-12-



insurer under the terms of the policy; provided, however, that if such failure
or refusal prejudices the insurer in the defense of an action for damages
arising from the operation or use of such motor vehicle, then this
endorsement or provision shall be void.
Porter at 199 (emphasis addéd). This provision does not exist under South Carolina’s
automobile insurance code. The closest proviéion under South Carolina’s code provides:
* * * If an insurer has actual notice of a motion for judgment or complaint
having been served on an insured, the mere failure of the insured to turn the
motion or complaint over to the insurer may not be a defense to the i insurer,
nor void the endorsement or provision, nor in any way relieve the insurer of -

its obligations fo the insured, provided the 1nsured 0therw1se cooperates and
in no way prejudices the insurer. : -

S.C. Code Ann. § 38-77-142(B) (1997) (emphasis added). Thus, the failure to cooperate
affects only the obligation the insﬁrer owes to its insured and no one else. Cow?m v. Allstate
Ins. Co., 357 S.C. 625, 629, 594 S.E.2d 275, 277 (2004) (“In plain and ordinary terms, this |
sentence in § 38-77-142(B) governs only the relationship between an insurer and its
insured.”). Importantly, unlike the Virginia statute, South Carolina’s sta'pute does not declare
the failure to coo_pefate voids the coverage enti.relyl.

- Finally, Kolibczyns_ki v. Aetna Life and Cas. Co., 410‘ A.2d 485 (Conn. 1979)
involved a dram shop claim against a restaurant under a commercial premises liability policy.
The case did n;)t involve a claim under a statute governfng the terms of automobile liability
insurance or any provision similar to Section 38-77-142. The sfatement by the Connecticut
court regarding an insured’s duty to forward suit papers as a “condition precedent” to the
insurer’s duty to defend therefore is not persuasive in this matter.

The Court should reject PIC’s argument that under South Carolina law compliance

~with the notice provision is a “condition precedent” to any coverage.
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B. PIC’s Argument that Coveragel was Not Trfggered At All is Wro-ng |
In a one-paragraph argument, PIC contends that because the Center and Pattman
failed to comply with the notice clauses, tltose clauses afe conditiohs precedent to ccvefage,v '
and Because PIC suffered “substantial prejudice” as aresult, “coverage under the Pdficy V\iaé _ '
never triggered.” (App. Br. pp. 13-14). 'fhese assertions are contrary to the.language of .
Section 38-77-142 and the holdings of Shores v. Weaver, Cowan v. A‘l.lstate,..and ,Willigms .
v. GEICO. This Court should reject PIC’s cor’i'tention out of hand. |
First, PIC contends summarily that it suffered prejudice. (App. Br. p. 14, n. 4). PIC
does not proffer any defenée it might have had to Plaintiff’s claims against the Center, |
Partman or DeMartelare, nor does it assert the assessment of damages was excessive.
Although PIC’provided an afﬁdavit by its employee Kevin Gray that PIC “was deprived of
its rigflt to conduct a reasonable investigation of [Plaintiff’s] ‘alleg.ations and defendant
against the Tort Action,” (R.p.112, § 5), Mr. Grgy does not assert that the Center had any
defense of merit to either liability for Plaintiff’s claim or the amoﬁnt of Plaintiff’s damages.
Second, under Sho;fes v Weaver, the- at-fault insured’s_ failure to‘ forward the suit
papers willlnot affect the injured third-party’s ability tc ‘make a ciaim under the at-fault
insured’s liabflity policy. The failure to give notice will most certainly impact the
relationship betweep the insurer and its own ineured, and might relieve the insufer of any
duties to its own insured as set forth in Section 38-77-142(B). But that failure will not affect
the insured’s of)liéation to‘ }\)rovide coverage as set forth in the Policy to the innocent third-

party injured by the insured.
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C. Coverage Is Not Limited to $25 000.00 under South Carolina' Law

PIC reiterates [b]ased solely on the terms of the Policy, no coverage 1s available for

the Underlying Action whatsoever (App Br p. 14) PIC argues that under case law

“mandatory minimum coverage under a motor vehicle l1ab111ty insurance pol1cy may not be -

voided for an 1nnocent third party due to an insured’s breach ofa policy condition.” (App o

Br p. l4) PIC pomts outthatunder Code Sectlon 38-77- l40(A)( l) the mandatory m1n1mum
5

is currently $25,000.00. (App. Br. p. 14). PIC contends this means it must prov1de coverage

under the Policy of $25,(IO0.00, “but no more.” (App. Br. p._l 4). The Court should not be

| persuaded by this argument.

- PICrelies primarily upon United Services Auto. Ass'n V. Markosky, 3408.C.223,530 .

: / : . .
*S.E.2d 660 (Ct. App. 2000) to support its argument. Markosky, however, does not control.

- The time-line here is important.' In 19§3, the Court of Appeals held that vvith the
enactment of the Automobile Reparation Reform Act in l974, ‘South Carolina became a.
mandatory automobile insurance state. Shore v. Weaver, 315 SC 347, 351-352, 433 S.E.2d
913,915 (Ct. App. 1993). The Court of Appeals described the public‘ policies underlying the
Act' and held “in accordance vvith the public purpose of _ protecting innocent _third parties
through mandatory insurance Weaver’s violation of a provision in the policy .providi'ng this .
mandatory minimal coverage did not defeat or void that coverage.” Shiores, at 355,' 433
S.E.2d at 917. The Court concluded:

[W]e hold, as a matter of public policy, the minimum limits
‘automobile liability insurance policy involved in this case was not defeated
or voided by Weaver’s failure to comply with policy notice provisions after

the accident resulting in Johnson’s. injuries, because the coverage was
mandated by the legislature to protect innocent third parties, such as Johnson.
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Id., at 356,433 S.E.2d at 917.
About four years after Shores the leglslature enacted § 38-77-142, effective March
| 1, 1999. See Cowan v Allstate Inis. Co 357 S.C. 625, 628, 594 S E2d 275 277 (2004)

(noting this fact).
_ ' | J |
. The next case to address this issue was Markosky (decided in 2000) in which the

Court of Appeals described the holding of Shores to be:

as a matter of public policy, that a minimum limits automobile liability
insurance policy was not defeated or voided by the insured’s failure to
comply with policy notice provisions after the accident, because the coverage .
was mandated by the legislature to protect mnocent third partles

Markosky at 227-228, 530 S.E.2d at 663. The Court then found persuas1ve North Carolina
statutory and case law that permitted enforcement of a notice provision as to amounts in

excess of minimal limits. The Court concluded: o
\ :

In this case, the parties agreed Frazier failed to comply with the

policy’s terms and conditions, resulting in substantial prejudice to State Farm.

- We find no conflicting statutory provision overriding State Farm’s authority

to avoid coverage in excess of the statutory minimum limits under these
“circumstances. Therefore, we hold State Farm owes no further coverage .

under the policy.

Id., at 230-231,530 S.E.2d at 664.

Importantly, the wreek in Mafkosky occurred in 1994 and the action was brought in
1 995. The Court of Appeals acknovtledged changes in the automobile insurance law effective
in 1999 and noted “therefore, our treatment (ilf this argument [that liability coverage in excess
of the statutory minimum limits is, in effect, mandatory from the perspective 'Qf the insurer]|

is necessarily limited to the facts of this case.” Id. at 230, n. 2,530 S.E.2d at 664, n. 2.

" The next case to address this issue was Cowan v. Allstate Ins. Co.,351 S.C. 626,571
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S.E.2d 715 -(Ct...Abp. 20025 (CowdnJ). In Cowan I, the ciréuit douft held Allstate‘ could.
assert itd insured’s faihiré to comply with the cooperation clause of the insurance( poiidy to
' dehy cov'ervage for a defadlt judgmént Cowan oldtained against. the'insurAed when Allstqte
lacked actual knowledge o.-f the lawsuit. The Court of Appeals affirmed, vstat'ing Sectioh 38-
77-142(B) modified Shores. The Court distinguished Markosky because the accident in -
Markosky occurred before the effecdve date of Section 38-77-142. The Court of Appeals also
held the statute-could not have been vintendevd to expand Markosky because the statute “was
enacted in 1997, before Markos/ky was decided, though it did not take effe‘c\t. until 1999.”
Cowdn Idt 630,.571 S.E2d at 717. | |
The Court of Appeals then found implicit in ‘Sectiodn 38-77; i42 the legislature’s
intent “to alloW an insurer to enforce a cooperation clause if neither the insure‘d nor the
innocent victim provided the insurer with notice of the lawsuit.” Id , at 632, 5171 S.E.Zd at
718. The Court added its viéw that “the primary policy un/dergirdirig the Shores holding haé
alsd been changed by statute,” referring to the passage of Section 56-10-510, which the Court |
-perceived as changing South Carol_ina from a mandatory to a voluntary insurance state. Id.,
at 632-633, 571 S.E.2d at 7i 8. The Court held “that ah insurer who has nd actual notice of
a domplaint or motion for judgment having been served on an ipsured and with whom thé
insured fails to coopefate to the prejudiée of the insurér can rely on its cooperatidn clause to>
deny a.claim....” Id at 633,571 S.E.2d at 718-‘719.
TlllevSupreme Court granted review and reversed. Cowanv. Allstate Ins. Co.,357 S.C.

| 625, 594’S.E.2d 275 (2004) (Cowan Ilj. The Supreme Court stated: |

We disagree with the Court of Appeals’ interpretation of §
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e
: «

- 38-77-142(B). In plain and ordinary terms, this sentence in § 38-77-142(B)
governs only the relationship between an insurer and its insured. It provides
that despite an insured’s failure to comply with a cooperation clause réquiring
him to forward pleadings, the insurer must honor all its obligations under the
policy if it has actual notice of those pleadings. The sentence also provides
that if the insured fails to cooperate in other ways to the prejudice of the
insurance company, those acts may relieve the company “of its obligation to

* the insured.” '

Our construction of the sentence involves only the two entities named
in it: the insured and the insurer. The trial court and the Court of Appeals
exceeded the bounds of statutory construction when they inverted the statute
and interpolated the term ‘third party’ into it. Further, by its terms, the statute
is intended to dea\l with an insured’s “mere failure ... to turn the motion or
complaint over to the insurer....” By providing that actual notice is sufficient,
the statute effects a “common sense” resolution where, for example, an
insured notifies its insurer by phone, but Qeglects to forward the pleadings.

Cowan I, at 629, 594 S.E.2d at 277 (bold by tile Court; ifalics added). The Supreme Court
concluded Section 38-77-142(B) did not impact the holding in Shores._Notably, the Supreme
Court did not reference Markosky at all in its decision. g

The next case in' the time-line fs Nationwide Mut. Ins. Co. v. Rhodén, 398 S.C. 393,1
728 S.E.2d 477 (2012). Rhoden addressed a different issue but is notable as this was the first
time the Supreme Court referenced Markosky. The Court cited Markosky for the rule that -
“freedom of contract is subordinate to pﬁblic policy|, and] agreements that are contrary to
public policy are illegal.” Id. at 398, 728 S.E2d at 480 (citing Markosky with the

~

parenthetical remark “[I]nsurers have the right to limit their liability and impose whatever
conditions they desire upon an insured, provided they are not in contravention of some
statutory inhibition or public policy.”).

The final relevant case in the time-line is Williams v. Gov't Employees Ins. Co., 409

' S..C. 586, 762 S.E.2d 705 (2014). In Williams, the circuit cdurt upheld a family step-down
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provision in the policy that reduced coverage for bodily injury to family members frbm the
s;cated limit of $IOQ,OOO to the statutory minirriufn -amount mandaﬁed bvy South Carolina law
during the policy period. The Supreme Couﬁ reversed that portion éf fhé r_uiiné. :
The Court cited to Markosky f(-)r only th¢ secoﬁd time and noted Markosky involved
an accident that occurred prior to the effective déte of Section 38-77-142 and thus was “not

" controlling.” Williams, at 602, 762 S.E.2d at 714. The Court then stated: |

In viewing the plain wording of section 38-77-142, we find
subsections (A) and (B) require a policy for liability insurance to contain a .
provision insuring the named insureds and permissive users against liability
for damage incurred “within the coverage of the policy.” Subsection (B)
additionally contains a provision regarding notice that states the mere failure
to turn over a motion or complaint will not void coverage. Finally, subsection
(C) provides that no policy provision may limit or reduce the coverage
required by this section, which refers to section 38—77—-142, or else it is void.

o N

We think it is significant that section 38—77—-142 provides insurers
must provide liability coverage to insureds “within the coverage of the
policy” and may not limit or reduce liability coverage in the policy below the
amount provided in this section, meaning section 38—77-142. Thus, it is the
face amount of the coverage that is relevant under section 38—77-142, not
the statutory minimum limits of liability coverage set forth in section
38-77-140, which are not even mentioned in the statute. In contrast to the
circuit court’s interpretation, we believe the General Assembly could have
simply stated coverage may not be reduced below the statutory minimum
limits and/or below the amount provided in section 38-77-140, if that was
its intent. However, it did not do so. Here, the circuit court has engrafted an
additional restriction into section 38—77—142 that was not included by the
General Assembly by determining coverage may be reduced to the statutory
minimum, in. direct contravention to the explicit language of section
38-77-142(C) that coverage may not be reduced below the coverage in the
policy. '

Id., at 603, 762 S.E.2d at 714 (emphasis added). The Court then discussed Section 38-77-
142(C) and stated:

Therefore, orice the face amount of coverage is agreed upon, it may
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not be arbiirarily reduced or limited by conflicting policy provisions that
effectively retract this stated coverage. Any other interpretation of section
38-77-142(C) would render the section useless, and the General Assembly
is presumed not to perform .useless acts. See Denene, Inc. v. City of
Charleston,352S.C. 208,212,574 S.E.2d 196, 198 (2002) (“The Court must
presume the legislature did not intend a futile act, but rather intended its
- statutes to accomplish something.” (citing TNS Mills, Inc. v. S.C. Dep’t of
Rev., 331 S.C. 611,503 S.E.2d 471 (1998))). After agreeing on a policy with
$100,000 in stated liability coverage for the named insureds, GEICO should
- not be permitted to subsequently reduce it with what it deems an “exclusion”
in the policy. .

1d at 604, 762 S.E.2d at 715 (emphasis added). The Court found:

[TThe clear terms of section 38-77-142 are controlling of this state’s
public policy and justify the result we reach today. In this case, the Murrys,
the named insureds, purchased a policy with liability coverage limits of
$100,000 per person and $300,000 per accident for bodily injury, and
$50,000 per accident for property damage. In our view, GEICO has
improperly attempted to reduce the coverage in the policy to the named
insureds by means of the step-down provision, which it has characterized as
an “exclusion.” We find this provision is in direct contravention to the
prohibition set forth in section 38—77-142. In addition, to allow an insurer to
determine the extent to which an injured party can recover within the
insured’s policy coverage based solely on a familial relationship is arbitrary,
capricious and injurious to the public-good. [citation omitted] For these
reasons, the family step-down prov1s1on is void as against the public policy
of this state.

Id at 606, 762 S.E. 2d at 716-717.

These cases establish the followmg In Shores, the Court held that pubhc pohcy
precluded an insurer from refusing to cover 1njur1es sustained by an innocent thlrd-parcy
" because the insured failed to turn over the papers. Markosky then held the Shores analysis |
limited recovery' to the statutofy mandatory minimum — that portion of Mézrkosky has never. -
| - been cited with approval by the Supreme Court. The Court of Appeals next decided Cowan

I'in which the Court of Appeals held that Section 38-77-142 “modified” Shores and that an

J
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- insurer could évoid_ a third i)any;s ciaim where. it had no noticg of'the ciajm, but in Cowan
IIthe Supreme Court reversé&l that rulihg (Without citing fo Markoﬂ?y), held Shores was sﬁll
good law, and added that while Section 38-77-142(B) permitted an insurer to avoid duties
tobits. owﬁ insured vizhere there was non-cooperation, the.v statute did not affect thé iﬁsﬁrer’s
duty to fhe innocent injured party Finally, Willian;s establishes that a term that a&embts to
limit the face Vaiue of the,coverageﬂstavtcd inthe policy is void, and thét I;nder section 38-77-

| 142 it is that amount and ﬁot thevrr_'landatory minimum afnount under Section 38-77-140 that
is relevént. : |

Tﬁus, contrary to PIC’s argument, the circuit court did not err in ﬁnding fhafFPIC is

obligated to provide coverage under the face amount of the policy rather than the statutory

minimum coverage set forth in Section 38-77-140.
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1L The Circuit Court Correctly Ruled That the “Notice Clause” under PIC’s Policy
Conflicts with Section 38-77-142 of the South Carolina Code

PIC cohténds 'fhe circuit c.ourt ruled thét notice clauses are void and unenforceablé~
| per se under Section 38-77-142 and Williams v. Gov't Employees Iﬁs. Cb. (App. Br. p. 15).
: PIC overstates the circuit court’s holding, and insists that this Court ignore the plain laﬁguage
| of Section 38-77-142. The Court should not be persuaded By these arguments.
PIC returns to its eérlier argument that “cover~age under the Policy was never
triggered in the first pla.ce” because the Center and Partman “did not comply with the notice
- -clauses, which are conditions precedent to covéfage.” (App. Br. p. 16). As set forth éb(;ve,
PIC’s argufnent here is simply} wrong. |
As discussed in Parts I (A) and (B), above, under South Carolina law, the iﬁsuréd’s
failure to give notice of the claim does not preclude coverage under the Policy pursuant to
both Section 38-77-142 and the relevant case law. In the interest of brevity Plainﬁff would
simply point. the Court to that earlier discussion and incorporate it here.
PIC contends the circuit court’s order violates the statement in Cowan II that Section
38-77-142(B) did not impact the holding in Shores and “effectively transfonqs motor vehicle
" carriers into-sureties.” (App. Br. p. 16). This is not so. What the Supreme Court meant in
Cowan II was that the statute did not overturn the principles underlying Shores as the insurer
argued in Cowc;n I The Court was not addressing any argument aboqt Whether the legislature
expanded the holding in Shores by enacting Section 38-77-142. PIC’s con‘éénﬁon here reads
too much into the Supreme Court’s decision in Cowan I1.

PIC next asserts the circuit court’s order renders a portion of Section 38-77-142

\
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- “superfluous.” (App. Br. p. 17). This argum_ént igno'res‘the eXpress laﬁguage of CowanIlin
1~ which the Supreme Court noted this lariguage controls only the relationship between the :

‘insurer and its own insured, and not the statutory duties owed to innocent third parties injured
. : . ) N - - . . )

' by’the iﬁéuréd. - | -

PIC contends that ‘_[he analysié dis;ussed in Williams has “noépplication.” in this éase,

again contending “coverage for the Uﬁderlying Action was never initially triggered due to

the failure of [the Centér] and Partman to cbmply with the Notice Clauses.” (App. Br. p. 18;

see alsd p. 19). Agaiﬁ, this argument ignores fhat under South Carolina 1aw, .the failure of én

insured to forward the bpbapers will not, asa m_atte;r of public policy, prévent coverage under

- the policy from being “trigg.ered.” And’ Section 38_-77-142 requirés the-insurer to address

those claims at the limit stated in the policy, not the m.inimun)lvlimits set forth by.Section 38;
77-140. Williams. | | |

The Court should not be persﬁaded By PIC’s hyperboli_;: argument .that the circuit

court declared all notice clauses fo be invélid under Seétion 35-77-142. The circuit court’s

decisipn honors_the‘ plain langi;age of the staﬁite as weil as the holdingé in Shores, Cowan

11, and Williams. This Court should affirm. o )
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CONCLUSION

For the reasons stated the Court should affirm the circuit court’s ruling. -
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