STATE OF SOUTH CAROLINA ) IN THE COURT OF. COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTQM ) CASE NO.: 2016-CP-10-4984

RECEIVE]S

Bouclielle Incorporated, ‘ O
JUL 20 2018 5 X( S
: Plaintiff, Y  ORDER GRANTING MOTION’ PQR
v, SC Court of ADPSEIS  SUMMARY JUDGMENT OF ~, oy
) DEFENDANTS THE BRINSON ~ “7./'
Caniopius US Inisurance, Inc., Seneca Spec:alty Ins. ) AGENCY AND JOHN BRINSON ’
Co., the Brinson Agency and John Bririson. ; :
Defendants. ;
)

This matter came before me on the Motion of the Defendants ﬂig Brinson Agency and John
Brinson (collectively “Brinsorf’), whg asked the Court to grant summary judgm_ent_ .as to Plaintiff’s
claims via Motion filed Eébruary 14, 2018. A hea‘x"ing took place on June 18, 2018; in Charleston,
South Carolina, Cc}“unse'l for Plaintiff :;ndDefendants John ,Brinso,n a,ndvthe Brfinson -Agency attended
and preqented oral argumentl Up(;n con31der1ng the partles pleadmgs and the lawyers arguments 1

' grant the Motion for: Summary ]udgment

'_ CONCLUSIONS OF FA‘CT’

Plaintiff Bouchelle, .lgc ) '(“éouchelle"’) is a contracting firm based in North ‘Cha;‘le‘ston that has
operated as a;c;)r.nr_nerci'al general contractor for approximately twenty years, John Brinson owns-and
operates the Brinson Agency, an insurance ;gency on Folly Road on James Island. From 2008 — 2014,
Bouchelle purchased commercial liabiIity insurance from 'Capopit]s US Insurance, Inc. (“Canopius™)
th_‘rotjgh ‘Brinson, Bouchelle's insurance agent. Each poficy covered Bouchelle for ‘Cargentry artisan

services, not general.-contrac‘ting services. Bouchelle received the declarations pages and policies
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every year but admittedly never iread',any of them. Each policy showed coverage for carpentry

services, not :gg,n_eral c_ontracti'n_'g 'SErVICes,

Such a policy was in effect in July 2015 (effective policy dates August 11, 2014 — August 11-

,‘.20_‘1'5"),- Canopius policy # OUS009069353. In the Commercial General Liability Coverage ‘Part,

Supplemental Declarations, the “Description of Business” is listed as “CARPENTRY.” The extension

of Supplemental Declarations lists the class description as “CARPENTRY,” and the premium was
based on that classification. The policy does not list or claséify aniy othér type of work.

‘In‘j‘tl;ly 2015, Bouchelle was serving as general contractor for a prqject~at‘7350 Industxfy Dr.

in North Charleston. BQ:U'chel_le retained a Subcontractor, Charleston ‘Wrecking, Inc. (“Charleston

W\re,cki'ng:”), to perform demolition work at the project._Charlesto‘n' Wrecking had a commercial
liabﬂity‘ Poliéy which Seneca Specialty Ins. Co. (“Seneca”) issued. On or about July 14, 2015,
Charleston Wrecking was per.f‘orming demélition work at the Project when a portion of the structure
being demolished fell ar_xd"cau,sed d@mggé toa wal] of a pre-existing buildin_g that was. not:scheduled
to be ,de‘molished. Bouéhglle made a claim under its Cano‘pius pjoliqy for dama‘g‘es. Can(.;pil.xs:‘r,ejected
the claim because (a) the policy did not-cover Bouchelle for “general c‘o_n.tracto_r” serviges, butiinstead
for “-:éatpent’ry services,” and (b) Bouchelle was acting ‘ds the ‘ge’ne.‘ral :contractor for the Project.
Plaintiff also made a claimi with Seneca on Charleston Wrecking’s policy. Seneca r,ejecteci‘that claim
too,

Bouchelle: then filed this lawsuit against Canopius, Seneca; Mr. Brinson and the Brinson
Agency. ]hdge‘ Lee granted Seneca’s Motion for Judgment on the P"leadir'xgs -via an Order entered

january 9, 2018. _]_ud’ge; Nicholson granted Canopius’ Motion for Summary Judgment via Order
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entered March 19, 2018, thus 1e’a'v'ing Ms: Brinson and the Brinson Agency (Coll'ectively “Brinson”)
as the Qrily remaining Defendants in the case.

The Complaint contains four causes of action: (1) Breg’éﬁ- of Contract against “Defendants;”
(2) Declaratory Judgment; (3) Statutory Attorney’s Fees un(ier S.C. Code § 38-59-40 and (4) Breach
of Contract, the only cause of action specifically alleged against Brinson. This first.cause of action is
for bad faith br(;aéli. of ‘contract ’qgain_stﬂm insurance carrier D‘efendants,}:CanQEiusv.andeeneca. The
‘Deélar-atory, ,]ud_g/mént claiiti .is not a ¢laim for damages- against Brinson, who is an insurance
agent/ agency; not an insurer. This cause of action is a request for a.ruling from the Court that the
claim -at issue is -covered by the subject: policy/policies.- The Orders on Canopius’ Motion for
;Summaljyijudgment and Seneca’s Motion for Judgment on the PleadingS'dispose of the first Breach
of Contract cause of action (against the insurance. carrier Defcndants)_ and the Declaratory ]u’dgment
claim. These Orders establish that the subject policies do not provide coverage for Bouchelle’s loss
as claimed and,:tha‘ttCanopiuj-‘s;'aﬁd Seheca are not liable to Bouchelle for Bad Faith Breach of Contract.
This leaves Bouchelle’s Breach of Contract cause of action (specifically agéinst Brinscn) and claim for
attomey?rs feesunder SC Code §.38-59-40 as the;only Temaining causes of actior;.

RULINGS OF LAW

1. Asa Matter 6f Law, Bouchelle’s Breach of Contract Claim Against Bouchelle
Fails.

The el’erﬁn‘ehts of aBreach of Contract cause of action are: (2) 2 bin‘ding contract entered into
by the parties; (b) breach or unjustified failure to perform the contract; and (c) damage suffered by
the .plaintiff as é directand proximate result of the breach. Fuller v, Eastern Fire & Cas, Ins, ‘Co., 240

S.C. 75, 124 }S.-E‘-.2d 602 1‘962). ~“Generally, any claim or suit by a party to an insurance contract
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lina Bank & Trust Co. v. St. Paul Fire

must be based on. the terms of the policy as issued.” Caro

Marine Co., 279 S.C. 576, 310 S.E.2d 163 (Ct. App. 1983) citing Home Indemn. Co. v.

Harleyseville Mut. Ins, Co., 252 S.C. 452, 166 S.E.2d 8§19 (1960).

The contract.at issue is the insurance policy Canopius issued to Bouchelle. According to the.
contract document (the policy), the only parties to it are Canopius and Bouchelle, Inc. Brinson, an
insurarice agent, Is aniot a party to the insurance contract. An insurance agent is not a.party to an
insurance ¢ontract, and no contractual duties extend to-a pérson (insurance agent) who is not a party
to-the contract. Carter v. Amer. Mut. Fire Iv_n_s,;Co,,‘.2'-79 S.C. 368, 307 S.E.2d 227 '_(’198‘3';) and

Nichols v, State Farm Mut. Auto Ins. Co., 279 S.C. 336, 306 S.E.2d 616 (1983). There is no.

evidence Brinson did anything other than act in hig capacity -as Bouchelle’s ‘insurance agent. As a
matter of law, Brinson isnot a party to the contract for .insﬁrancé. between Bouchelle and Canopius.

Bo‘u‘ghe‘liﬁe;l dlso .all"e,gjejs there was a contract between Bouchelle and Brinson whereby Brinson
agreed to sell it =gcn'eral; 'cbntr‘acti'ng coverage. Bouchelle ‘aﬂe_ges Brinson knew Beuchelle was
operating:as_ a ge,rj,erél contractor and inténded to abtdin.general c’ontr’écfirig’ coverage: Bouéheﬂﬁe'séys,
Brinson .bre‘ac'hed_ Ehe;:c;onéria_ctby faili‘ng to ebtain 'in;surancev'eo'ye'r'age under the:correct ¢lassification,
which led to Canopius™ denial of Bouchelle’s claim.

An insurance agent has no duty to advise an insured at the point of application absent an .

express or implied undertaking to do so. Gordon v. Fid. & Cas, Co. of N.Y., 238 SC 438, 120
S.E.2d 509 (1961) (no m]at»ionship\ of trust and confidence exists between the insurance applicant
and the instrance ageﬁt’). Brinson, as Bouchelle's agent, prOCured coverag;:' for Bouchelle as an
independent coﬁtrac‘to,r‘ for TAPCO, an MGA (managing general agent). Bouchelle submitted its

premiums to Brinson, who passed them along to TAPCO. The recordis devoid of any evidence-that
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a separate contract existed between Bouchelle and Brinson. The record is also devoid of evidence of
special trust and confidence bétween Brinson and Bouchelle.
Further, in order to have a binding contract between two parties, there'must be the exchange

of valuable:consideration. Connor v. Renneker; 25 S.C. 514 (1 886); see also Hunter v, Mills, 29 S.C.

72, 6 S.E. 907 (1*8‘88.);, Valuable consideration for'a contract may consist of some forbearance given

or.detriment suffered. Rickborn v.. Liberty LifeIns. Co., 321S.C. 291, 468 S.E.2d 292 (1996). The
on-}y=ex¢hange of value with réspect to Bouchelle’s purchasé of insurance coverage, was: the payment
of the subject insurance premium(s). These went to the insurance carrier. There is no evidence that
Bouchelle gave anything of value to Bfinson- that could constitute consideration necessary to show
the existence of some separate contract between Bouchelle and. Brinson, As a matter of law, no
contract existed between Bouchelle and Brinson: that could serve as a basis for a breach of contract
clairi.

‘Finally, -one -cannot complain of fraud in the misrepresentation of contents of a written
instrumient in his posséssion when the truth could have.be%:n ascertained by reading the ='instn11vmer;t.

Reid v; George Washington Life Ins. Co., 234 $.C. 599, 109 S.E.2d §77+(599). One entering into a

contract should tead itand avail hirhself of every reasonable opportunity to understand its contents
and .meahing. Id. In a case with facts similar-to this one, the South Carolina Supreme Court dismissed:
an insured";s claims againist an insurance carrier for allegedly selling the wrong coverage where the.
“plaintiff has 18 months:to inform himself as to the terms, conditions and exclusions of the written
contract to which he-was a party. He made no effort to do so, and never read the contract,” Doub v.

Weathersby-Breeland Ins. Agency, 268°S.C. 319, 233 S.E.2d 111 (1977).
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Here, Bouchelle applied for and obtained general liability coverage for carpentry services
through Brinson as the insurance agent from 2008 — 2014, including the Canopius policy that was in
effectin July 2015. Bouéheﬂe received the policies, including the declarations pages, whichall listed
theclassification of coverage as being for carpentry services, not general contracting. This specifically
includes the _'pol_i'c_y in effect i 2015. Bouchelle is an experienced contractor, and its corporiate
representative; .David Bouchelle, is a college-educated gentleman who had the ab‘ﬂity to read and
com};)rehej_nd" the basis terms of the subject insurance policy. Despite receiving the policies, Bouchelle
failed to read any of them over the years or notify Brinson that some'thing was: wrong with the
coverage. The law prééludés Bouchelle from now makjng a claim against. Brinson, the insurance
agent, based on the alleg‘edﬂ failure to procure the proper ‘poh;cy.

Evidence on, teécord shows that Brinson would submit annual renewal app]ications for
‘Bouchelle’s insurance coverage and that Brinson-would sign the 'a_pplicatidx‘;_js for David Bouchelle, the
C('),fm',fpanfy;’;s owner. Mr. Bouchelle maintains he never gave Brinson specific permiSSion to sign Mr.
‘Bouchellé’s name for him on the-app’lications. Plaintiff argues .;bis*cr'eét‘,’és-a scintilla.of fact precluding
summafy{j.udgxnent-. This is incorrect.

.'Regardless of whether'Mr. Bouchelle gave Brinson spéciﬁ¢~p,_efmissibn to.sign Mr. Bouchelle’s
name on the applications, Bouchelle khew Brinson was :s\ibmit;ting ’fenejwal applications on the
company’s behalf annually. Further, as discussed above, Bouchelle received these policies annually,
including one in effect in 2015. Whether Mr. Bouchelle gave Brinson specific permission to sign his
hame on the.applications isnot a material fact. Even if the;Counttaccepts as: true that Brinson did. not
have specific permission to'sign Mr. Bouchelle’s name on the renewal applications, this does nothing‘

to create a basis for a breach of contract claim by Bouchelle against Brinson.
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. As amatter of law, Bouchelle’s claim for breach of contract against Brinson fails.

2. Bouchelle Cannot Recover Attorney’s Fees Against Brinson Under S.C. Code
§ 38-59-40.

Béuchelle’s remaining cause -of action, which refers to “the Defendants.-,”’ is a claim for
attomey’js feesunder S.C. Code § 38-.59-40. This Code section provides for liability of an insurer for
attorney’s fees when the insurer in bad faith refuses to'pay a claim, Via the prior Orders entered in
this case, Bouchelle’s claims for bad faith agdinst the insurance cartier Defendanits fail and have been
dism'issed)._ Without a claim for bad faith refusal to pay inSu’fancé_ benefits, there can be no claim for
attorriey’.s fees under S.C. Code § 38-59-40. Further, the Complaint does not,a]lege Brinson is an

insurer. Itclearly is.not, as Brinson is'merely the insurance agent through which Bouchelle purchased
the Subj,ectvipol'i‘cy. ‘Therefore, Brinson cannot be liable for ‘b:ad faith refusal to pay insurance benefits
or forattorney’s fees under S. C. Code § 38-59-40. As a matter of law, this.claim against Brinson fails
as well.. |
CONCLUSION

Bouchelle’s :claimis against Brinson fail as a matter of law. Therefore, ;I"hereb;y; GRANT

Brinson’s Motion for Summary ]udgment; that ending this. case in total.

IT1S SO ORDERED.

Sune Q‘é/ , , 2018 = g,
o . Hon. ']ekéifer B. McC¢
(‘ }f\n&m’\} __,-South Carolina At Large Circuit Court Judge.
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COUNTRYMAN Law FIrm

LITIGATION ¢ MEDIATION

Andrew W. Countryman
321 Wingo Way, Suite 102
Mount Pleasant, $.C. 29464

*Certified:S.C. Citcuit:Court Mediator
July 2, 2018

Karen M. Dejong, Esq.
222 W. Coleman Blvd., Ste. 110
Mt. Pléasant, SC 29464-5652

karen{@dejonolasliom, com

Re: Bouchelle v. Brinson, et al.
C/A No.: 2016-CP-10-49844
CLF: 00008 ~ 00012

Dear Karen:

awc{@countrymanlawfirm:com
www.countrymanlawfirm.com
843.253.4477 office
844.644.3165 fax

I enclose a filed copy of the Order granting miy Motion for Summary ]’u’dg__men't in this case.

AWC/sge

Enclosui:e
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RECEEVE@

JUL 20 2018

TR m.f 2

E NPy J



