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jury charge is perfectly fine absent the
concerning words that the Court now has taken
issue with.

Furthermore, Your Honor, Justice Toal
continues to go on to note that the
unconstitutional burden shifting does not result
in reversible error when the error was harmless
beyond a reasonable doubt.

I would specifically note the Court of

Appeals' opinion finding that there was no error

due to the overwhelming evidence, or that any

error by the trial court in the case of the
hearsay evidence was harmless error. And, again,
that ties into the alibi witnesses with the
overwhelming evidence analysis in the PCR that we
have. And given those facts --

THE COURT: I find that, to me, it's a very
interesting aspect of this particular case that
we have an appeal already where there was error
that's been found with the hearsay statements.
The Court of Appeals said that that error was
harmless.

Now, we have an issue on PCR, at least one,
perhaps more, but at least one where there's an

issue with the jury charge. And, again, the
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argument is it's not prejudicial.

Well, when do cumulative errors become
prejudiciél? Is that settled in South Carolina?

MR. GOURLEY: We do not have cumulative
error in South Carolina, Your Honor.

THE COURT: Do we not have it or is it not
settled?

MR. GOURLEY: I don't believe it's settled
under Florida V Nickson or something like that.
I'm not gquite sure. I'll be happy to read it for
you.

I'm not aware of any cumulative error
analysis. - I know there was a guestion up at the
Supreme Court where they failed to address it or
declined to address it that day.

THE COURT: This isn't a situation where we
are talking about necessarily cumulative errors
completely in the context of a PCR. We have an
appeal where we have a definitive error that's
been identified and a harmless error analysis
employed.

It just makes you wonder whether if there
had just been one tick more if the Court of
Appeals would have employed that harmless error

analysis.
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MR. GOURLEY: Right. Well, Your Honor,
obviously I can't say what the Court of Appeals
will do. But certainly, Your Honor, I would just
again submit to the Court that the overwhelming »
evidence in this trial transcript negates any
kind of prejudice suffered by any of the alleged
errors submitted by Mr. Hickson today.

THE COURT: Okay. And let's just go over
what you claim is the overwhelming evidence.
There's video surveillance. However, the faces
are obscured. And then we have a girlfriend and
co-, -- a girlfriend of a co-defendant and a
co-Defendant who testified.

MR. GOURLEY: It's more than that, Your
Honor. I think essentially everything was
corroborated via the co-defendant's testimony.-
Whatever the co-defendant testified to
essentially the additional witnesses
corroborated, whether it was a black Tahoe that
was being driven by the girlfriend and Artrell
Hickson and David Kearse in it with Mr. Javier
Hickson following in Sabrina Oakman's car, the
beige Chevy; they were all scheduled to go at the

Camellia Apartments at which point multiple

witnesses who lived across the hall in 703
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identified them all out in the parking lot.

David Kearse was -- testified that they left that
place which was very close to the Federal Bank
which they robbed. At that point in time they
went in, they robbed, of‘course‘they were wearing
gloves, masks, there was no DNA evidence, no
eyewitnesses to see the victims {sic} but David
Keérse was arrested, I think approximately two
hours later within close proximity of the bank
underneath a shed by a church with money and a
gun. Again, he --

THE COURT: And this is the one who
received a YOA sentence?

MR. GOURLEY: . Yes, Your Honor. He
testified against them.

And then you also have Ralph Wilson, I
believe, testified agéinst them as. well stating
that they had all planned to set this up and
actually notably Paul Jalony or Jalony Edwards
and Paul Jenkins were also two potential
co-defendants who helped conspire to plan this
robbery who were actually arrested on subsequent
or another robbery unrelated to this one. They
all testified.

Your Honor, I mean, I can continue to go on
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but - -

THE COURT: No, no.

MR. GOURLEY:. -- it's more than just the
co-defendant's testimony alone. - It was all
corroborated.

THE COURT: All right. Well, I thank

both of you for excellent arguments, excellent

presentation. This is a case that I'm going to
have to study. I'm going to have to read the
record. I do think that there are interesting

issues in this case and I will --
MR. GOURLEY: Certainly.
THE COURT: -- let y'all know of my
decision as soon as I make it.
MR. BOOZER: Thank you.
MR. GOURLEY: Thank you, Your Honor.
END OF CASE: 11:06 A.M.
* %k
CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA )
COUNTY OF AIKEN )
I, Cheri L. Young, Registered Professional
Reporter and Official Court Reporter for the State of
South Carolina, Second Circuit-At Large, do hereby

certify that the foregoing proceedings were written
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stenographically by me using computér-aided translationj

further, that the foregocing is a true, accurate and

™

complete record, to the best of my skill and ability, o
all the proceedings had and evidence introduced in the
hearing of the captioned case, relative to appeal, in
the Court of Common Pleas for Aiken County, on the 19th
day of May, 2015. V

I do further certify that I am neither of kin,
counsel, nor interest to any party hereto.

I have hereurder set my h éd this 23rd day of

May, 2016.

}

7 4 o |
Cheri L. Youndg;RPR

Qfficial Court Reporter
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STATE OF SOUTH CAROLINA 3y IN THE COURT OF COMMON PLEAS
- COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
)
Javier Hickson, #306715, ) 2013-CP-02-1146
)
Applicant, )
) |
v ) L
) ORDER OF DISMISSAL.
: )
State of:Sourth-Carolina, )
- )
Rcspendcnt. ) :

s .maiter. ;:omes beforc tht; Couﬁ by way of a post-conviction rellef (PCR) apphcatxon
:ﬁled oh May 20, 2013. Respondent filed its return on July 9, 2013. An evidentiary hearing was
'convened on May 19, 2015, at the Aiken County Courthous¢. Applicant was present at the
i -heating and was represented by Lance Boozer, Esquire. Respondent was represented by
Assistant Attorney General Daniel Gourley of the South Carolina Attorney:General's Office.

PRO CEDURAL HISTORY

Apphcant is presently confined in the South Carolina Department of Correct:png;ﬁursuant

to orders of commitment of the Aiken County Clerk of Court. The Applicant was' true bill

‘indicted.at;the December 2009 term of the Aiken County Grand Jury for Armed. Rot by (2009-

Firearm Dunng the Commmxon of or Attempt 10 Commlt a Vrolent Cnme (2010-GS- 02-0679)

Michael Routzong, Esquire, represented Applicant. Applicant proceeded to a jury trial before

the Honorable Doyet A. Early, 1. Applicant was found guilty, and on: September 22, 2010,

Applicant was sentenced to twenty-eight years imprisonment for Armed Robbery and five years'

Page 1 0f 11

509




imprisonment for Possession of a Firearm During the Commission of or Attempt to Commit a
Violent Crime with all sentences to run concurrently.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was;perfected -

by Jerry M. Screen, Esquire. The South Carolina Court of Appeals affirmed the Apphcant’s

conviction and sentence. State v. Hickson, Op. No. 2012- UP- 661 (Ct. App. filed Décémber 19,

2012)’I‘he Remittitur was issued on February 11, 2013.

SATIONS

: -p:ghca:m':él" ggesi that' he is:being’ hel -=l<n.~.Cu"St6_ y u-ﬁléletu

Foliowing reasons:

1. Ineffective assistance of trial counsel.
a. Trial counsel’s failure during pretrial to move to quash the
arrest warrants in Applicant’s armed robbery and possession of
a weapon during the commission of a violent crime. charges
because the affidavit in support of each warrant was conclusory
and insufficient to establish probable cause. .
b. Trial counsel’$ failure during- pretrial to move to suppres
evidence emanating from Applicant’s armed robbery and .
possessxon of a weapon during-the commission of a violent
crime arrest warrants becaiisé thie affidavit in support of each
warrant was conclusory and insufficient to ‘establish probable
cause,
c. Trial counsel’s failure to move to dismiss with pre]udxce
agamst the State Applxcant s armed robbery- and. possessxon of

Chatles Smalls and Tommy Parker, for the defense’ dunng
applicant’s criminal trial. :

e. Trial counsel’s failure to advise Applicant as to the pros and
cons. of offering testimony, negligently advising Applicant not
to testify, and failing to explain to Applicant that without his
testimony, his attempt to corroborate his alibi witness
testimony would be seriously compromised.

Page 2 of 11

1]
3




| | 511

f. Trial counsel’s failure to request a Neil ~vs- Biggers Hearing
due to the fact that the alleged victim’s bank employee never
picked Applicant out of any type of photo array or line-up
procedures prior to his arrest. '

g. Trial counsel’s failure to move to strike Sabrina Oakman and T
Candice Patrice Bryant's trial testimony. EER LT

Applicani filed an amended application for post-conviction relief on March 12, 2015,
that he was being held in custody unlawfully based on the following:

" h "Although counsel made an ob]ecnon to Bryams statemem

lines 16: 21 pE. 258 lives 2-10 confirmed by the court
reporter at trial judge's request. Counsel prejudiced me when
he failed to make a contemporaneous objection. Nor did
counsel get a ruling on his:objection. Bothi errors denied me
proper appellate review upon:the merits."

i. (d-1 and f) "Counsel prejudiced me when he failed to
investigate or call my alibi witness Mr. Charles Smalls”
"Counsel further prejudiced me when he failed to investigate or
call Mr. Tommy Parker upon my behalf." "Counsel prejudiced
my whole case by calling iy alibi witnesses, knowing that the
State was going to rely on this alleged co- defcndant(s);
theory/lies.” .

j- Appellate counsel failed to file a Motion for Rehearmg.
following the Court of Appeals' decision. '

k. Appellaté counsel failed to raise the issue that Investigator
Savell had not been qualified as an expert in facial recognition.

piir s

)

Esquire (heremaﬁer “Trial Counsel’ ) This Court also had before- it a copy of the trial transcript,

the Aiken County Cletk of ‘Court records, Applicant’s South Carolina Department of Correction
records, appellate records, the PCR application, and return. Applicant further introduced various

exhibits during the evidentiary hearing.

Page 3 of 11




During the evidentiary hearing, Applicant stated Michael Routzong ("Trial Counsel")

was appointed to represent him. Applicant stated that he met with Trial Counse! twice prior to

bonding out, but that he did not meet with Trial Counsel after bonding out of prison. A

he was fagmg.. Applicant maintained that Trial Counsel should have moved to suppress: iﬁg.-q:;es&" L
'wmraﬁtgfﬁéﬁ;éusc they were conclusory and lacked probable cause.

Applicant recalled that Trial Counsél d

?'ltt_';&él:hef‘fa’sfkcd"'l‘risal Counsel to investigate his two alibi withésses: Charles Smalls and “Uncle

_Parker.”

[

Applicant opined that Trial Counsel should have requested a Neil v, Biggers hearing

because there was an alleged photo lineup conducted by thé police. Applicant stated Trial

Counsel was ineffective for failing to investigate the Stale’s withesses Sabrina.Qakifiah drid- ",

Candice Bryant. Applicant further stated Trial Counsel should have ‘inyé al ,{n_t(j,;ﬁwhether
his co-defendants David Kearse and Randy Wilson received plea deals i éxchange for their

testitnony at trial.

- Applicant stated Tri

Investigator Gregg Savel’s testimony about Applicant’s characteristics. Applicant noted that his

co-defendant’s counsel objected to this testimony, and Trial Counsel only joined the objection.
Applicant further stated Trial Counsel was ineffective for failing to object to Candice Bryant's

statement coming into evidence as well as the judge’s jury instruction.

Page 4 of 11




During the evidentiary hearing, Trial Counsel stated he was currently working for the
Aiken County Public Defender’s office. Trial Counsel stated he was appointed to represent

Applicant in July 2009 and the tria[}began in Sep’tcmber 2010; Trial Counset'statjed?-

were: not.éredible.

Trial Counsel recalled that Applicant ;did not want to testify at trial because he was

concerned with being impeached with his prior record. Trial Counsel stated that he did not '

request a Neil v. Biggers hearing because there was never any identification procedure arranged

by the police.
Trial Counsel stated that he had no inferration that either of Applias ts,co_-defendants
reccived any pre-arranged plea deals in exchange for their testimonies. Trial 'Cgu'nse‘l further

stated that he did object to Investigator Greg Savell's testimony regarding Applicant’s

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility, and weigh

Page 5 of 11




514,

their testimony accordingly. Set forth below are the relevant findings of facts and conclusions of
law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

INEFEECTIVE ASSISTANCE OF TRIAL COUNSEL

. 466 U.S.568, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).
The proper measure of pecformance is:‘whether the attorney provided representation
within the range of competence required in,-criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Th friust
avercome this presumption to receive relief. Cherfy v. State, 300 S.C. 5.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

: Fll.'st, the A

Cherty, 300 SiC. at 117, 385 SE2d at 625 (citing Strick[&ﬁd)". Second, counsel's deficient
performance must-have prejudiced the applicant:such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 §.C. at 117-18, 386 S.E.2d at 625.
Page 6 of 11




. 1. Ineffective assistance of counsel for failing to move te
suppress the arrest warranf,

Applicant’s allegation of ineffective assistance of counsel due to Trial Counsel's faiture

judices
2 NInefféc.'ti'\ce assiéi’éﬁce of counsel for failing to cail alibi witnesses.
Arpplicant’s allegation that he received ineffective assistance of counsel for fajling to call
his alibi witnesses at trial is meritless. Trial Counsel was not deficient for failing to call the
purpoited alibi witnesses because Trial Counsél intérviewed those witnesses and determined

their testimony was not credible. Accordingly, Trial Counsel articulated a valid strategic reason

! . . 1y . PR S ) X
hindsight, it was nevertheless a reasonable detision. at the time it was mdde. Fusthermore,

Applicant failed to demonstrate prejudice because the alibi witnesses did not testify atthe PCR

hearing. Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2Q0§) (a PCR applicant cannot show

3. Ineffective Assistance of Counsel for failing to request a
Neil v. Biggers hearing based on the victim’s identification
of Applicant. :

Page 7 0f 11
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Applicants allegation that he received ineffective assistance of counsel due to Trial
Counsel’s failure to request a Neil v. Biggers hearing is meritless. Trial Counsel was not

deficient in failing to request a Neil v. Biggers bearing because there was,.no- idetification’

procedhuirg atranged by the police.

4. Ineffective Assistance of Counsel for failing to investigate"
. 7+ the States witnesses Sabrina @akman and Candice Bryant. - - -

iled to shaw-what more Trial Counsel could have done to investigate the State’s

withésses. Furthermore, Applicant failed to present any evidence of what further investigation
would have revealed. See Skeen v. State, 325 S.C. 210, 481 S.E.2d 129 (1997) (holding

applicant not entitled to relief where no evidence presented at PCR hearing to show- how

additional preparation would have had any possible effect on the result at trial). As a result, this

allegation is denied and dismissed with prejudice.
5. Inmeffective Assistance of Counsel for-fajling to investigate
into whether Afiplicant’s co-defendant had a plea deal in
exchange for kLis:trial testimony.

Applicant’s allegation that he received ineffective assistance. of counsel for failing to

. e St L.
¥ M . A - .4 . . ’ a ’1. '
lling to investigate co-defendant Kearse's plea

deal. At the time of trial, counsel for applicant’s co-defendant {Artrell Hickson) cross-examined
Kearse on the amount of time he faced and elicited testimony that Kearse was facing less time

because he was testifying against the Hicksons. (R. 247-48). Thus, it would have been redundant

Page 8 of 11
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for Applicant’s attorney to repeat those questions. Additionally, Applicant cannot show
prejudice.

6. Ineffective assistance of counsel for fallmg to file a- motlon
for reconsideration. i

fcant’s allegation that Trial Cqunsel¢w “““ ineffective for failmg:io,_ﬁie: 3

‘~3is meritless. Trial Counsel was not deficient in failing to file & “hibtion to- =~

tion. to-be

7. Trial Courisel was ineffective in failing to object to
sm investigator Gregg Savell testifying '~ to  Applicant’s
R characteristics. o

wn

Applicant’s allegation that he r_cccivgc‘_g-j__neﬁ'ective assistance of counsel due to Trial
Counsel’s failure to object to investigatot-—:(%_ﬁé’gg‘- Savell’s testimony regarding Applicant’s
characteristics is merifless. This Court finds. nqg!eﬁciendy or. prejudice because Ttial counsel

did, in fact, object to this testimony. (R. 118—19)

8. Ineffective assistance of counsel for fallmg to obJect to the
Jjury instruétion, ;

Applicant's allegation that Trial Counsel was ineffective for failing to object thc judge’s

In State v. Danvie].s, the

Supreme Court cauiioned trial judgés to remove any suggestion that “a criminal jury’s duty is to
return a verdict that is ‘just® or “fair’ to all parties.” The Court reasoned that such language could

alter the jury’s perception of the burden of proof and the reference to “all parties involved” may

Page 9 of 11
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cause jurors to believe they have a duty to decide whether their verdict is fair to the victim.
Here, the trial judge’s reference to an impartial verdict was certainly not objectionable, so the

only potentially objectionable word was the woxd “fair.” This refcrence, without.mg

ApD icant’s a]legauon that Tnal Counse] was metfacnvc for failing to object to Candice

" “Bryant’s statement bemg introduced into evxdence is meritless. Trial Counsel did object to the

statement being introduced into evidence. (R. ,197_). As a result, Applicant can show neither
deficiency nor prejudice.

10. Ineffectwe asslstance of appellate counsel for faxlmg to file

a petition for rehearing following the denial of his appeal

Applicant’s allegation that appellate: co i "g'ﬁt,q,:fliéga petition

for rehearing following the denial of his appeal is meritless. Appellate courisel was not deficient

in failing to file a petition for rehearing from the Court of Appeals' opinion because there was no

As tjé any and all éll,efgﬁtibns that were raised in the .ap[;l"ication or at the hearing in this
matter and not specifically addressed in this Order, the Applicant failed to present any testimony,
argument, or evidence at the hearing regarding such allegations. Accordingly, the Applicant has
abandoned any such allegations. |
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CONCLUSION

Based on all the foregoing, Applicant has not established any constitutional violations or

- 711(g);nSCRCP, provides that if the applicant wishes to seek appellate review, post-conviction

s relief counsel must serve and file a Notice of'l;\fpp;eal on the Applicant’s behalf. Applicant is

$ ., -

- dfirected to South Carolina Appellate Court Rulg

IT IS THEREFORE ORDERED::

1. That the Application for Post-Cont
dismissed with prejudice; and. .

2. The Applicant must be remanded-to fiie-custody of the Respoﬂdéﬁﬁ :

AND IT IS SO ‘ORDERED this 8th day of March, 2016.

ngs

* Second Tu

(:, 0 ?mml: f' o. , South Carolina.
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WITNESSES
Alken County Sheriff
J. Sanders

Law Enforcement Case # 09-035912

ARREST WARRANT NUMBER
Absimler Jo . 5

FILED.
M020091 A,

SMR

v———
———

Beput L]k
ACTION OF GRAND JURY

DOCKET NO. 2009650202291

Thze State of South Carolina
County of Aiken

COURT OF GENERAL SESSIONS
i DECEMBER TERM 2009

TRUE B\
i

‘//—

%j ;%Z{ W/
FG n of Grand Jury -

Date: December 10, 2009

THE STATE
vs,

JAVIER HICKSON

CDR #:,0139

VERDICT

Forepersan of Pelit jury
Date:

e ————

Indictment for

ARMED ROBBERY

§ 16-11-0330(A)

J. STROM THURMOND, SOLICITOR




INDICTMENT FOR
ARMED ROBBERY

STATE OF SOUTH CAROLINA

)
)
COUNTY OF AIKEN )
) § 16-11-0330(A)

At a Court of General Sessions, convened on December 14, 2009, the Grand

Jurors of Alken County present upon their oath:

That JAVIER HICKSON, along with others, did in Aiken County, South Carolina
on or about June 25, 2009, while armed with a deadly weapon or while alleging either

by action or words that he was armed while using a representation of a deadly weapon

or an object which a person ‘present during the commission of the robbery reasonably.. .. .

believed {o be a deadly weapon, to wit a handgun, feloniously take from the persons or

goods or monies of Security Federal Bank, such goods or monies being described as

by means of force or intimidation

follows: Four Thousand Nine Hundred Two and No/100 dollars ($4,802.00), all in

violation of §16-11-330, Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary o the stalute in such case made and

provided.

ROM THURMOND, SOLICITOR
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WITNESSES DOCK;ET NO. 2010 2006
Aiken County Sheriff The State of South Carolina
J Sanders : County of Aiken

Law Enforcement Case #: 09-035912

sun COURT OF GENERAL SESSIONS
ARREST WARRANT NUMBER APRIL TERM 2010
M020087 =
THE STATE

vs,

JAVIER HICKSON
ACTION OF GRAND JURY

Zre B Y

Py CDR #: /0549
Forepofson ofGrand Jury :
Data: April 18, 2010 ; Indictment for

VERDICT POSSESSION OF A FIREARM DURING

COMMISSION OF OR ATTEMPT TO
COMMIT A VIOLENT CRIME

§ 16-23-0490

:M*
Foreperson of Potii Jory J. STROM THURMOND, SOLICITOR
Date: : .
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INDICTMENT FOR

STATE OF SOUTH CAROLINA )

) POSSESSION OF A FIREARM DURING
)

)

COMMISSION OF OR ATTEMPT TO COMMIT

COUNTY OF AIKEN
A VIOLENT CRIME

§ 16-23-0480

At a Court of General Sessions, convened on April 19, 2010, the Grand Jurors of

Aiken County present upon their oath:

That JAVIER HICKSON did in Aiken County on or about June 25, 2008, possess
or visibly display a firearm during the commission or attempted commission of a violent
. cfime, fo wit: Armed Robbery, al in violation of Section 16:23-490, Code of Laws.of

South Carolina (1978), as amended.

Against the peace and dignity of the State, and conlrary to the statute in such case rﬁade and

{ § S 3 EOM THURMOND, SOLICITOR

providaed.
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