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STATEMENT OF ISSUES ON APPEAL

L Does South Carolina law require a general liability insurer to intervene in an underlying
action filed against its insured to preserve, by request for special interrogatories or verdict
forms, sufficient facts to enable any resulting verdict to be allocated between damages
that are covered and not covered under its policies?

II. Was the court below correct in denying the motions for limited intervention in this case?

STATEMENT OF THE CASE

This is an appeal from the order of the Hon. Clifton Newman, Circuit Judge for the Fif-
teenth Circuit, which denied the motion of Appellant BITCO General Insurance Corporation
(hereafter “BITCO”), as well as the parallel motions of other insurers (“the Insurers”), requesting
a right of limited intervention. The purpose of this motion was to request special jury interroga-
tories and/or special verdict forms sufficient to preserve information as to the nature of damages
awarded in any verdict so that the terms, conditions, exclusions, and other provisions of applica-
ble general liability insurance policies might be properly applied in a later proceeding, as con-
templated in the case of Harleysville Group. Ins. v. Heritage Communities, Inc., 420 S.C. 321,

803 S.E.2d 288 (2017).

The Harbour Cove Condominium Association (“the Association”) filed this lawsuit on
November 13, 2014, against numerous entities involved in the construction of their condomin-
ium complex alleging defective construction and resulting property damages. On August 2,
2017, BITCO, as insurer of defendant Martin Masonry, Inc., moved to intervene for the limited

purpose “so as to pursue the ability to request that to the extent that any verdict or judgment is
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rendered against Martin Masonry in this matter, the trial court reach a determination, whether by
means of a special verdict form, special interrogatories to the jury, or by means of a detailed or-
der, specifying the basis of any said verdict and/or judgment of law, with the result itemized, ap-
portioned, and categorized so that the yarious causes of action and various elements of damages
may thereafier be interpreted as covered, not covered, or excluded under the terms of the relevant

insurance policies.” (R. p. 67)

Similar motions were filed by numerous other insurers of other contractors, and on Sep-
tember 28, 2017, those motions came for hearing before the lower court. (R. pp. 502 — 567) The
Circuit Court denied all of the insurers’ motions for intervention by order filed October 13, 2017,

which stated the following grounds:

1. The Insurers lack the necessary standing to intervene and do not meet the re-
quirements for intervention under Rule 24 of the South Carolina Rules of
Civil Procedure (“SCRCP”). As our Supreme Court has held, “intervention is
only appropriate where the party seeking intervention has ‘a real proprietary
interest in the subject matter of the proceedings;’ an interest which is merely
‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex
parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644
S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d
325 (1994)) (in GEICO, the court affirmed the family court’s denial of in-
surer’s motion to intervene). The Insurers do not have an interest in the prop-
erty that is the subject of this action, the ... project. The Insurers do not have
an interest in the underlying transaction that is the subject of this litigation,
namely the development and construction of the ... project. Each of the Insur-
ers’ interest arises solely out of its contract of insurance with its insured and
those interests are not appropriate to be litigated or interjected into this con-
struction defect action. Intervention is not appropriate simply because a non-
party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have
in a separate declaratory judgment action, including the declaratory judgment
action that is currently pending. Furthermore, addressing coverage issues in
this action is likely to create inconsistent results pending the judicial determi-
nations and outcomes in the Declaratory Judgment Action.



3. The South Carolina Supreme Court's recent decision in Harleysville Grp. Ins.
v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not
mandate that the Insurers have a right to intervene to ask special interrogato-
ries or request special verdict forms.

4. In order to avoid impermissible conflict determining coverage issues, this
state requires a separate action. See Sims v. Nationwide Mut. Ins. Co., 247
S.C. 82, 145 S.E.2d 523 (1965). I find that the deep injection of insurance
coverage issues into this construction defect action would place counsel de-
fending an insured in an irreconcilable conflict created by the diametrically
opposed goals where, on the one hand, counsel must try to minimize its in-
sured’s liability by showing lack of consequential damages and, on the other
hand, counsel would likely be faced with the necessity of proving consequen-
tial damages in order to trigger and maximize coverage for its insured.

5. 1 find that the special interrogatories and/or special verdict forms requested by
the Insurers will likely be*confusing to the jury and may unfairly prejudice the
parties participating in the trial due to the interjection of extraneous insurance
coverage issues into an already complex construction defect case, particularly
given that there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.

(R. pp. 3-4)

On October 13, 2017, BITCO filed its notice of its appeal with the Circuit Court, filing
also by mail to the Court of Appeals, which stamped the same as received on October 27, 2017.

(R. pp. 223 —235)

On October 25, 2017, the Court of Appeals consolidated this appeal with a similar denial
of a motion to intervene in the case of Beach Villas at Ocean Keyes Property Owners Associa-
tion, Inc. v. Ocean Keyes Development, LLC, et al., Civil Action No. 2014-CP-26-06573.
BITCO was not a party to the Beach Villas case, and this brief only addresses the matters raised

in Harbour Cove action.



FACTS

The Association alleges in its complaint that it had “the duty to repair and maintain the
common elements of the Project known as Harbour Cove consisting of (90) units in (5) buildings
and a pool house located in Horry County, South Carolina.” (R. p. 244) The Association sued the
general contractor, Centex Homes, and numerous subcontractors, for allegedly defective con-
struction and resulting damages. (R. pp. 244 — 253) These defendant subcontractors included an
insured of BITCO, Martin Masonry, Inc., which allegedly installed “masonry, brick, and related
flashings.” (R. p. 251) The Association alleged that Martin Masonry was negligent in “improp-
erly installing the brick veneer and flashing” and in “failing to properly construct the brick ve-
neer which resulted in excessive moisture and water intrusion causing damage to the sheathing,

structural framing, and damage to other building components.” (R. p. 262)

As a result of the allegéd defective construction, the Association alleges that it “has suf-
fered actual, incidental, consequential, and special damages and the expense of having to hire
experts to investigate the causes of the water intrusion and construction defects and failures set
forth above and having to spend substantial sums of money in order to renovate, correct, repair
and restore the condominiums and buildings at issue to make them safe and habitable, and that
the Association has been injured and otherwise damaged in that there has been a continuous ex-
posure to moisture and water that intruded and continues to intrude into the subject condomini-
ums and buildings causing and resulting in damage to walls, deterioration, and other damages to

the finishes and structural elements of the condominiums and buildings.” (R. p. 263)

As set forth in the Statement of the Case, BITCO, as one of several insurers defending

Martin Masonry, moved to intervene for the limited purpose of seeking special interrogatories to



provide information as to the nature of the verdict. The lower court denied that motion, and this

appeal followed.

ARGUMENT

BITCO filed its motion for limited intervention in the court below, and is pursuing this
appeal, because it appears that the decision in Harleysville requires this step in order for BITCO
to preserve its rights to pay only such damages which may be awarded against Martin Masonry
as are covered under its policies. As explained below, ;[he lower court disagreed that this proce-
dural step is required after Harleysville, but BITCO contends that the discussion in Harleysville
has either explicitly or implicitly created a requirement that insurers must intervene in prelimi-
nary proceedings so as to preserve, in those proceedings, enough information about any award of
damages against insureds so that the terms of any applicable insurance policies can be properly
applied. BITCO has previously joined in the arguments presented by the other similarly-situated
insurers who filed motions to intervene in this matter, and files this brief with the expectation
that it also joins in the relevant and consistent arguments being presented simultaneously by
other insurers in this appeal. Because other insurers represent other insureds, however, and are
therefore subject to withdrawal from this appeal should their individual clients settle, BITCO

writes separately to preserve the following arguments:

L STATE LAW PRIOR TO THE HARLEYSVILLE DECISION

Under longstanding South Carolina law, matters of insurance coverage are generally kept
entirely separate from tort issues. Liability insurers may not be joined as parties in tort actions

with their insured defendants. Major v. Nat'l Indem. Co., 267 S.C. 517, 520, 229 S.E.2d 849, 850
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(1976); Trancik v. USAA Ins. Co., 354 S.C. 549, 554, 581 S.E.2d 858, 861 (Ct. App. 2003).
Plaintiffs in underlying tort actions have no rights of direct action against defendants' liability
carrieré. Major, 267 S.C. at 520, 229 S.E.2d at 850; Swinton v. Chubb & Son, Inc., 283 S.C. 11,
14,320 S.E.2d 495; 496 (Ct. App. 1984). Therefore as a g.eneral ﬁle, issues as to the availability
of insurance are kept out of evidence and away from consideration by the jury to avoid prejudic-
ing the verdict. Bartell v. Willis Constr. Co., 259 S.C. 20, 24, 190 S.E.2d 461,.463 (1972); Rule

411, SCRE.

In many cases where defendants have insurance for potential liability, there are no sig-
nificant coverage issues, and there is no concern in the underlying case about preservation of in-
formation about the verdict necessary for proper application of any available policies. In con-
struction defect matters, however, which often involve both claims for which coverage exists and
claims for which coverage does not exist, there are ultimately two distinct issues for determina-
fion: (1) whether there is liability in the underlying action on the part of the insured defendant,
and (2) whether the liabili'Fy assessed in the underlying action is covered under any policies of

insurance applicable to the claim.

Claims in a construction defect action generally depend upon a finding that a contractor
in a particular project Vidlated applicable building codes, deviated from industry standards, or
constructed housing that the builder knew or should have known posed a serious risk of physical
harm. Kennedy v. Columbia Lumber & Mfg. Co. Inc., 299 S.C. 335, 347, 384 S.E.2d 730, 738
(1989). On the other hand, the question of whether a particular claim is covered under a policy
of insurance turns on the separate matter of interpretation of the insurance contract between the
contractor and the insurer. B.L.G. Enters., Inc. v. First Fin. Ins. Co., 334 S.C. 529, 535, 514

S.E.2d 327, 330 (1999). Although both questions can involve issues of both law and fact, liabil-
6 .



ity in the underlying tort action primarily presents a question of fact for the jury, while interpre-
tation of insurance contracts primarily presents an issue of law for the court. Bennett & Bennett

Constr., Inc. v. Auto Owners Ins. Co., 405 S.C. 1, 4, 747 S.E.2d 426, 427 (2013).

Coverage disputes are common in construction defect cases because the liability policies
which are generally involved are not performance bonds, but policies which cover property dam-
age caused by an accident, and not repair or replacement of work that is noncompliant with con-
tract, or otherwise defective, but undamaged. Isle of Palms Pest Control Co. v. Monticello Ins.

Co., 319 S.C. 12,459 S.E.2d 318 (Ct. App. 1994), affd, 321 S.C. 310, 468 S.E.2d 304 (1996).

As South Carolina case law has evolved, property damage resulting from water intrusion
caused by construction defects has been deemed to be an accident which, subject to other terms
and conditions of a policy, may be covered under a general liability policy. Liberty Mut. Fire Ins.
Co. v. J.T. Walker Indus., Inc., 835 F. Supp. 2d 104, 107 (D.S.C. 2011). Coverage exists for
property damage to otherwise non-defective building components that are damaged as a result of
accidental water intrusion caused by defective work, but not for the cost of repair or replacing
the defective work itself. Crossmann Cmties. of N.C., Inc. v. Harleysville Mut. Ins. Co., 395 S.C.

40, 50, 717 S.E.2d 589, 594 (2011).

Given the normal conjunction of facts which involve both (1) defective work and (2)
damage to property other than the defective work, issues regularly arise as to how and when the
terms of the insurance policy are to be applied. Liability insurers owe a duty of good faith and
fair dealing in defending their insureds in the underlying tort action. 7yger River Pine Co. v.
Maryland Cas. Co., 170 S.C. 286, 170 S.E. 346 (1933). However, liability insurers also "have

the right to limit their liability and to impose conditions on their obligations provided they are



not m contravention of public policy or a statutory prohibition." B.L.G., 334 S.C. at 535, 514
S.E.2d at 330. It is important that a legal framework exists under which both insurers and insur-
eds are able to understand and preserve their respective rights under the policies, because if pol-
icy terms and conditions are ignored, insurers will be unable to limit exposure according to ex-
pected risk, with the result being that insurance policies would likely be available only at the

costs of much higher premiums, or conceivably not available at all.

Under traditional practice in South Carolina, insurers have implemented their contractual
duties to defend their insureds from claims by reserving rights as to coverage issuesl and retaining
defense counsel whose loyalty is solely to the insured. Twin City Fire Ins. Co. v. Ben Arnold-
Sunbelt Beverage Co. of S.C., LP, 336 F. Supp. 2d 610, 615-16 (D.S.C. 2004). Only if a signifi-
cant coverage dispute exists do insurers or insureds file a declaratory judgment action separate
from the underlying case. As a result, coverage issues are generally resolved as part of the set-

tlement of the underlying action, and unnecessary litigation is avoided.

II. THE EFFECT OF THE HARLEYSVILLE DECISION

In Harleysville Group Ins. v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288
(2017), this Court addressed coverage issues arising from a construction defect action in which
the plaintiff sought both the cost to repair faulty workmanship itself (which is not covered “prop-
erty damage”) and the cost to repair resulting damage to otherwise non-defective components
(which may qualify as covered “property damage”). Id. at 335, 803 S.E.2d at 296; see Auto
Owners Ins. Co. v. Newman, 385 S.C. 187, 198, 684 S.E.2d 541, 546 (2009). Under the facts of
Harleysville, the insurer’s policy defenses were overruled, and the insurer was held to be re-

quired to pay for both types of repair costs. This result was reached for a number of reasons that
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revolved around the absence of information as to which part of the general award constituted

covered damages and which part constituted damages not covered under the policy.

The Harleysville court ruled that the insurer’s reservation of rights “letters were not suffi-
ciently specific to put [its insured] on notice of [the insurer’s] specific defenses, plarticularly as to
the need for an allocated verdict.” 420 S.C. at 342, 803 S.E.2d at 299. The Court further stated
that the ““right to control the litigation carries with it certain duties,” including ‘the duty not to
prejudice the insured’s rights by failing to request special interrogatories or a special verdict in
order to clarify coverage of damages.’” Harleysville, 420 S.C. at 341, 803 S.E.2d at 299 (quoting
Magnum Foods, Inc. v. Cont’l Cas. Co., 36 F.3d 1491, 1498 (10th Cir. 1994)). Further, in foot-

note 11, the Court stated:

In addition to finding [the insurer’s] attempted reservation of rights to be insuffi-
cient, the Special Referee also found ‘the Court has no basis upon which to make
a logical assessment of the jury’s purpose when it awarded the general verdict’ as
to the negligent construction, breach of warranty, and breach of fiduciary duty
claims, and the Special Referee refused to ‘engage in unguided speculation with
respect to this issue of [allocating losses], particularly when the dilemma now
confronting Harleysville is of its own making.’ See Newman, 385 S.C. at 198, 684
S.E.2d at 547 (finding that even though arbitrator’s award improperly included
amounts for replacing and repairing faulty workmanship itself, there was insuffi-
cient evidence in the record to allow the Court to determine which costs were
solely attributable to the non-covered faulty workmanship and finding that the in-
surer’s duty to indemnify therefore covered the entire award).

Id. at 343 n.11, 803 S.E.2d at 300 n.11.

This reasoning in the Harleysville decision either explicitly or implicitly recognizes a re-
quirement that the insurer intervene to protect the record in a construction defect proceeding

which could lead to a general verdict or award.



Newman, which involved an arbitration of a defective-stucco claim, held that the policy’s
terms “prohibit[ed] recovery for the cost of removing and replacing the defective stucco—even
when the replacement of the defective work may be incidental to the repair of property damage
covered by the policy,” and that “any amount in the arbitrator's allowance allotted to the removal
and replacement of the defective stucco is not covered under the CGL policy.” 385 S.C. at 198,
634 S.E.2d at 546. Nevertheless, the Newman court barred the insurer from enforcing its policy
provisions relevant to the date on which damages arose because the Court found that it was “not
possible from the record before this Court to determine what portion of the arbitrator’s itemized
list of damages may be attributed to the removal and replacement of the defective stucco, and it
is not the purpose of this declaratory judgment action to re-litigate the issue of damages.” Id. at
198, 684 S.E.2d at 547. The insurer “had an opportunity to raise this matter when the issue of

damages was litigated before the arbitrator, who issued a final, binding award on the merits.” Id.

Although recognizing that the insurer defended its insured “with a reservation of rights
and an understanding that the coverage issue would be reserved for judicial consideration in a
separate proceeding,” the Court held the insurer responsible for the entire award because when
“the arbitrator determined damages, [the insurer] did not seek review of or otherwise contest the
damages award.” Id. at 198 n.5, 684 S.E.2d at 547 n.5. Newman therefore implies that the in-
surer should have taken additional action — presumably including intervention in the underlying

proceeding — to preserve evidence sufficient to allow the application of policy provisions.

The Harleysville opinion itself recognized ambiguity in the proper procedure by which an
insurer must preserve its rights to implement policy provisions. The dissent in that case wrote
“there is no suggestion how Harleysville could have intervened in these lawsuits and asserted a

defense against coverage without creating an impermissible conflict of interest in violation of

10



established South Carolina law.” 420 S.C. at 363, 803 S.E.2d at 311 (Pleicones, Acting Justice,

dissenting) (citing Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965)).

Rather than interpreting the concern as to conflicts of interest as indicating that interven-
tion is not required, this statement emphasizes the need for insurers to seek further clarification

as to how the right to apply insurance policies as written should be protected and implemented.

II.  ERRORS IN THE CIRCUIT COURT’S DECISION TO DENY INTERVENTION

In the Order on appeal the Circuit Court held that Harleysville “does not mandate that the
Insurers have a right to intervene to ask special interrogatories or request special verdict forms.”
(R. p. 4) BITCO has explained in the section above why it appears that Harleysville does in fact
mandate that BITCO and other similarly-situated insurers attempt to preserve their rights by

moving for limited intervention.

In addition, the Court below cited four other grounds why, in its judgment, the motions
for intervention should be denied. BITCO contends that the ruling in Harleysville is sufficient in

itself to negate each of these additional grounds, but addresses each further and in turn:

1. Ex parte GEICO and Rule 24, SCRCP

The Circuit Court supported its decision by citing this Court’s decision in Ex parte Gov't
Employee’s Ins. Co., 373 S.C. 132, 644 S.E.2d 699 (2007) (“Ex parte GEICO”). In that case,
GEICO moved to intervene in a proceeding to validate a common law marriage between its
named insured and an individual making a claim under GEICO’s policy. Id. at 134—135, 644
S.E.2d at 700. GEICO had denied coverage because the claimant was not its insured’s spouse,

and it sought intervention because “the family court’s decision on the parties’ common law mar-
11



riage would impact GEICO’s ability to protect its interests under the insurance policy.” Id. This
Court found that GEICO had no standing to intervene under Rule 24, SCRCP, because
“GEICO’s interest is in the financial implications of the fémily court’s decision, which is periph-
eral to the subject matter before the [family] court.” Id. at 138—139, 644 S.E.2d at 702 (applying

Bailey v. Bailey, 312 S.C. 454, 458, 441 S.E.2d 325, 327 (1994)).

Analogizing this case to Ex parte GEICO, the Circuit Court held that an insurer’s “inter-
est arises solely out of its contract of insurance with its insured and those interests are not appro-
priate to be litigated or interjected into this construction defect action. Intervention is not appro-

priate simply because a non-party only has a monetary interest in the outcome of the case.” (R.

pp. 3-4)

The situation in Ex parte GEICO, however, was significantly different from the context
presented in a construction defect action. In Ex parte GEICO, the decision-being rendergd by the
Family Court answered the precise question which GEICO needed to know in order to apply its
policy: whether its insured was married. GEICO had no legitimate interest in participating in
litigation of the requirements for common law marriage in South Carolina, it simply needed to
know whether South Carolina deemed its insured to be married or not. As the court noted,
“GEICO has no real interest in whether Cooper and Goethe have a valid common law marriage.”
Id. at 138-139, 644 S.E.2d at 702. Once this precise question was answered, no further informa-
tion about the details of the Family Court order was necessary or appropriate. Once the lower
court found whether the insured was married, application of the GEICO policy provisions would

be clear and would require no further facts for proper interpretation of coverage.

12



In contrast, a general verdict in a construction defect case in no way answers the precise
questions needed to apply the terms of a general liability policy. A general verdict does not ex-
plain when the damage arose, or whether the damage was the cost to repair and replace non-
defective property, or whether the damage was the cost to repair property damage. Vital ques-
tions as to the nature of the damage to the insured’s work go completely unanswered in such a

general verdict.

Newman faulted the insurer for not raising the allocation issue “when the issue of dam-
ages was litigated before the arbitrator.” 385 S.C. at 198, 684 S.E.2d at 547. Harleysville held
that an insurer has a “‘duty not to prejudice the insured’s rights by failing to request special inter-
rogatories or a special verdict in order to clarify coverage of damages.”” 420 S.C. at 341, 803
S.E.2d at 299 (quoting Magnum, 36 F.3d at 1498). Critical information about the nature of com-
ponents of a verdict — information which is necessary to both the iﬁsured and insurer - is not pre-
served by receiving a single general verdict. Therefore the facts and motivation for the ruling in
Ex parte GEICO do not result in a rule which would deny the preservation of additional informa-

tion about the nature of the verdict in a construction defect case.

2. Reservation of Issues for Separate Coverage Actions

The Circuit Court further reasoned that the insurers “can satisfactorily protect any pur-
ported interests they may have in a separate declaratory judgment action,” and that “to avoid im-

permissible conflict determining coverage issues, this state requires a separate action.” (R. p. 4)

(citing Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965)).

Sims addressed coverage under an automobile liability policy. 247 S.C. at 83, 145 S.E.2d
at 523. The judge in the tort action held that “the defendant was negligent in passing {the auto-
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mobile in which the plaintiff was riding] and colliding with same, but the defendant was not will-
ful.” Id. at 84, 145 S.E.2d at 524. The insurer, which had declined to defend its insured based on
an intentional-injury exclusion, introduced evidence in the subsequent coverage action that the
insured intentionally ran the automobile off the road and shot the driver. /d. This Court held that
the insurer could introduce the evidence to disprove coverage. Although recognizing the general
principle that “where an indemnitor has notice of and opportunity to defend an action against the
indemnitee, he is bound by material facts established against the indemnitee,” the Court adopted

the “unassailable” logic of an exception for conflicts of interest:

It is, however, obvious that the binding effect of a judgment against the insured
does not extend to matters outside the scope of the insurance contract, and that the
Insurance Company is neither obligated to defend nor bound by the findings of
the court if the claim against the insured is not covered by the policy. To hold
otherwise would be to estop the Insurance Company by the acts of parties in a
transaction in which it has no concern and over which it has no control, and to de-
prive it of its day in court to show that the transaction is foreign to the contract of
insurance. “If it cannot do this,” as was said in the dissenting opinion in [Stefus v.
London & Lancashire Indem. Co. of Am., 166 A. 339, 341 (N.J. 1933)], “it is at
the mercy of every unscrupulous litigant who, regardless of his facts, sees fit to
falsely allege a claim on which the insurance company would be liable and there-
under establish another claim on which no liability could attach, and forsooth col-
lect because the insurer cannot show the true facts.”

In accord is Restatement of the Law of Judgment, Section 107(a), where the rights
of indemnitee and indemnitor inter se after judgment against one of them are set
out, and it is stated that if the third person has obtained a valid judgment against
the indemnitee, both indemnitor and indemnitee are bound as to the existence and
extent of the liability if the indemnitor has been given reasonable notice of the ac-
tion and requested to defend; but in Comment (g) it is stated that this rule is bind-
ing only as to issues relevant to the proceeding; and that the judgment against the
indemnitee does not decide issues as to the existence and extent of the duty to in-
demnify, and that in a subsequent action the indemnitor may show that the cir-
cumstances under which he was required to give indemnity do not exist.

Id. at 86-87, 145 S.E.2d at 525 (quoting Farm Bur. Mut. Auto. Ins. Co. v. Hammer, 177 F.2d 793

(4th Cir. 1949)).
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Sims has been the law of the state for many years. In the absence of a direct ruling to the
contrary, it is logical to presume that this Court intends that the resolution of coverage issues in a
separate action still be the preferred procedure, just as indicated by the Court below. Given the
decision in Harleysville, however, it is clear that the only way that the procedure in Sims can be
implemented is if the hearing officer for the coverage matter is provided sufficient information
about the nature of the verdict that the terms and conditions of the applicable insurance policies

can be applied.

3. Defense Counsel Conflict Issues

The Circuit Court held that “the deep injection of insurance coverage issues into this con-
struction defect action would place counsel defending an insured in an irreconcilable conflict
created by the diametrically opposed goals.” (R. p. 4) It reasoned that “on the one hand, counsel
must try to minimize its insured’s liability by showing lack of consequential damages and, on the
other hand, counsel would likely be faced with the necessity of proving consequential damages

in order to trigger and maximize coverage for its insured.” /d.

These considerations, while important, do not lead inexorably to the conclusion that in-
tervention must‘ be denied. In Harleysville the Court’s discussion of the allocated-verdict issue
relied principally on Duke v. Hoch, 468 E.2d 973 (5th Cir. 1972).! See Harleysville, 420 S.C. at
341-343, 803 S.E.2d at 299-300. Duke followed the weight of authority that, where a verdict

includes both covered and uncovered damages, the “burden of apportioning these damages is on

' Magnum, also quoted by the Court on that issue, in turn quoted from Duke but did not in-
volve an allocation between covered and uncovered damages. See Magnum, 36 F.3d at 1498
(finding, based on jury instructions in underlying action, that punitive damage verdict was en-
tirely uncovered). The other cases cited in section IIL.A of Harleysville addressed reservation-of-
rights letters generally, not the allocated verdict issue in particular.
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the party seeking to recover from the insurer.” 468 F.2d at 977 (quoting Universal Underwriters
Ins. Corp. v. Reynolds, 129 So. 2d 689, 691 (Fla. Dist. Ct. App. 1961), and collecting other au-
thorities). Because of this burden, Duke reasoned that the insurer “of course” has “an interest in
the verdict’s not being allocated which is in conflict with the insureds’ interest that covered dam-
ages be segregated,” and that by failing to request an allocation the insurer “protected its interest

and secured for itself an escape from responsibility at the expense of the insureds.” Id. at 979.

Duke’s solution to that situation was not to require insurers to take all possible measures
to ensure allocated verdicts in all cases, nor did Duke automatically require the insurer to pay the
entire amount of an unallocated verdict. Instead, Duke held that the insurer’s duty was to give “a
sufficient notification to the insureds that they should protect their interest by requesting an ap-
propriate verdict,” and “the insureds, represented by their own retained counsel, would be enti-

tled to make the decision whether to seek an allocated verdict.” 468 F.2d at 979 .

Each case will present different circumstances as to how these issues should be handled,
but the procedural concerns stated by the lower court do not override the requirements of justice
in implementing considerations discussed in Harleysville. Justice is not served by allowing pro-
cedural complexities to override the truth of the matters in dispute. It is well-established that in
the end, trial is fundamentally a truth-seeking process, and of course many authorities can be
cited for that proposition. Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 251-252, 489
S.E.2d 472, 477 (1997); Rule 102, SCRE. The rules of civil procedure “shall be construed to

secure the just, speedy, and inexpensive determination of every action.” Rule 1, SCRCP. Pre-

? If the insurer failed to give sufficient notice to its insured, Duke held that the only conse-
quence was that the burden in a separate coverage action would fall on the insurer to show the
uncovered portion of the verdict. 468 F.2d at 979-980, 984.
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clusion rules assume that the adversarial process will ascertain the truth of contested matters.
Restatement (First) of Judgments § 82 (“The rules of res judicata are based upon an adversary
system of procedure which exists for the purpose of giving an opportunity to persons to litigate
claims against each other.”); ¢f. Nance v. Ozmint, 367 S.C. 547, 551, 626 S.E.2d 878, 880
(2006). For a judgment to conclude an issue, the issue must ordinarily have been actually liti-
gated and essential to the judgment. S.C. Prop. & Cas. Ins. Guar. Ass'n v. Wal-Mart Stores, Inc.,
304 S.C. 210, 213, 403 S.E.2d 625, 627 (1991) (adopting Restatement (Second) of Judgments

§ 27).

4. Potential for Confusion and Prejudice Before Jury

Finally, the Circuit Court held that the allocated verdict “will likely be confusing to the
jury and may unfairly prejudice the parties participating in the trial due to the interjection of ex-
traneous insurance coverage issues into an already complex construction defect case, particularly
given that there may not be any evidence in the record to support the special interrogatories

and/or special verdict forms.” (R. p. 4)

In Harleysville, however, this Court’s discussion assumes that an allocated verdict is a
viable option in construction defect litigation. Further, the Duke decision cited in Harleysville

had this to say about the practicality of an allocated verdict:

The risks to the insurer in requesting an allocated verdict are of no such magni-
tude, if of any consequence at all. A request for identification of the two types of
damages reveals neither the presence of insurance nor the amount of coverage.
Assuming as we must that the jury will follow instructions and make a correct al-
location, the insurance company loses no benefit to which it is validly entitled
from having the jury earmark the losses. Arguably the jury might, while comply-
ing with instructions, at its option throw damages into that category which 1t will
speculate is insured. This is too tenuous to deserve more than mention. There
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may, however, be some awkwardness in argument to the jury, but this is nominal
when balanced against the consequences to the insureds.

Duke, 468 F.2d at 979.

As concluded in Duke, the additional requirements involved in preserving the information
necessary to apply insurance terms and conditions are not unmanageable. Approaches tailored to
both preserve evidence and avoid conflicts of interest can be fashioned by the underlying hearing

officer as appropriate under the facts and circumstances of each case.

IV.  APPELLATE JURISDICTION AND STANDING

BITCO contends that the denial of the motion to intervene is immediately appealable.
“An order affects a substantial right and is immediaiely appealable when it ‘(a) in effect deter-
mines the action and prevents a judgment from which an appeal might be taken or discontinues
the action .... ” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709 (2005) (quoting

S.C. Code § 14-3-330(2)) (emphasis added).

Interpreting the same statutory language as is involved here,’ this Court held that an order
denying a motion to intervene was immediately appealable—even though “the merits of the ac-
tion hereinbefore mentioned [had] not been determined and as the trial of that action will still be

necessary”’—because insofar “as the rights of the [movant] are involved, the order [denying in-

3 Ex parte Johnson, 63 S.C. at 207-208, 41 S.E. at 309 (“Section 11 of the Code provides
that ‘the supreme court shall have exclusive jurisdiction to review upon.appeal *** an order af-
fecting a substantial right made in an action, when such order in effect determines the action and
prevents a judgment from which an appeal might be taken.””). The current statute, S.C. Code
Ann. Section 14-3-330, provides: “The Supreme Court shall have appellate jurisdiction for cor-
rection of errors of law in law cases, and shall review upon appeal: ... (2) An order affecting a
substantial right made in an action when such order (a) in effect determines the action and pre-
vents a judgment from which an appeal might be taken....”
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tervention] affects a substantial right, and in effect determines the action and prevents a judg-
ment from which an appeal might be taken.” Ex parte Johnson, in re Rutledge v. Tunno, 63 S.C.
205, 208, 41 S.E. 308, 309 (1902); see 15 S.C. Jur. Appeal and Error § 23 (September 2017 Up-
date) (“The refusal of a petition to intervene is directly appealable ‘[i]n so far as the rights of ap-
pellant are involved, the order affects a substantial right, and in effect determines the action and

prevents a judgment from which an appeal might be taken.””).

Because the orders denying the insurers’ motion to intervene “in effect determine[d] the
action and prevent[ed] a judgment from which an appeal might be taken,” the order appealed

from was immediately appealable under S.C. Code § 14-3-330(2).

CONCLUSION

The 1ssues presented in this appeal are of great practical importance in the adjudication of
construction defect cases. BITCO requests that this Court review this matter in light of Harleys-
ville and rule that the lower court should have granted the motions to intervene. In the alterna-
tive, this Court should rule that Harleysville does not require intervention by an insurer in an un-
derlying trial so as to ensure that a verdict is rendered with such specificity as is needed to apply
the terms and conditions of applicable insurance policies in subsequent litigation. To the extent
that the Court determines that BITCO was obligated to intervene to request an allocated verdict,
the Court should reverse and remand with directions to grant BITCO’s motion to intervene. If]
however, the Court determines that intervention is not mandatory, BITCO requests that this
Court affirm the decisi>on below with the provision that the right to litigate coverage issues re-
maining after a verdict in trial of a case such as this is reserved for determination later and sepa-

rate coverage action, as contemplated by Sims.
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