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P.O. Box 215
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Re: Mark D. Ostendorff v. School District of Pickens County
C.A. No. 2014-CP-39-00259

Dear Mr. Welborn:

Our firm represents Defendant, School District of Pickens County, in the above-
referenced matter. Enclosed for filing, please find the original and one copy of Defendant’s
Memorandum of Law in Support of Motion for Summary Judgment. Please return the extra file-
stamped copy to our office in the enclosed postage-paid envelope. By copy of this letter, we are
serving a copy of Defendant’s Memorandum of Law in Support of Motion for Summary
Judgment on Mark D. Ostendorff, the pro se Plaintiff.

Thank you for your assistance with this matter.

‘ With kind regards, I am

tharlow@childs-halligan.net
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STATE OF SOUTH CAROLINA :
IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS

~ N

“Mark D. Ostendorff, , ‘
C.A. No. 2014-CP-39-00259

Plaintiff,

vs.
DEFENDANT’S MEMORA.NDUM OF LAW

IN SUPPORT OF MOTION FOR .

School District of Pickens County
SUMMARY JUDGMENT

LN RN /‘\ /7 \ 1\- J \ /\./\</\ y

Defendant.

I. INTRODUCTION -

Defendant, Pickens County School Disﬁiét (“District”), moved for summary judginent on
Febrﬁary 9,2015. The District submits that no genuine issues of material fact exist and it is
entitled to summary judgment on Plaintiff's claims against it for the reasons set forth below.

I STATEMENT OF RELEVANT FACTS

Plaintiff was employed by the District from June 2008 until March 2011 as a Building
Projéct Manager. (Exhibit 1- Complaint § 10). It is undisputed that Plaintiff was an at-will
employee with the District. (Ostendorff Dep. p 60, lines 17-19, Dep Ex. 3). Due to the
scheduled completion of Building Fund pro;ects Plaintiff was notified in December 2010 that
his employment would end on June 30, 2011. (Ostendorff Dep. pp. 76-77, Dep. Ex. 4).
However, due to performance concerns, including, taking time off without approval, failing to
maintain established work houfs, and not completing assigned tasks, Plaintiff’s employment was
terminated on March 1, 2011. (Ostendorff De;;. pp. 123-124, Dep. Ex. 7). Asa result of this
termination, Plaintiff has asserted the fqllowing‘ causes of action: fraud, “intentional fraud,” civil
conspiracy, “false testimony under swom oath,” “subordination [sic] of false testimony under

swomn oath,” negligence, grosé negligence, “reckless (willful) negligence,” “retaliatory
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discharge,” “unequal treatment,” and wrongful discharge against the Defendant. (Exhibit1 - -

Complaint § 6)-

II. ARGUMENTS

A. Plaintiff’s Claims Are Time—Barred.’

Under S.C. Code Ann. § 15-78-110, the‘appiic'abl,e statute of limitations for any tort claim
against a governmental entity, like the District, is two yéars. This is particularly the case under
the South Carolina Tort Claim;s Acf, which reqp;':lre;s iiberal construction in favor of limiting
governmental liability. See S.C. Code Amn. § 15-78-20(9.' Any of méintiﬁ’s claims would have
arisen out of Defendant’s actions of; or i)éfore" Maxch 1, 2011. Thérefore, the ]jefendant’s
alleged misconduct all occurred more than two years prior to Plaintiff’s filing of the instant
action on February 28, 2014. (Exhilﬁt 1 - Complaint 23-31, 44-47, 50.)

In fact, Plaintiff concedes that all of Defendant’s actions occurred before March 2011, or
at the latest May 2011, in his “demand letter,” t‘hat\ he sent to the Defendant on February 11,

2014:

If I have to file the lawsuit, I will file it on February 25,
2014. 1will not let any statute of limitations become an
issue. Even though I made claims for settlement and also
SDPC appeal after March 1, 2011, and the last loss of

“unemployment insurance was in May 2011, it is only
prudent to file by February 25th.

(Ostendorff Dep. Exh. 10.) Plaintiff’s laék of knowledge or understanding of the applicable
limitations period is an insﬁfﬁcient reason to ignore the statute of limitations. Further, Plaintiff
cannot offer sufficient excuse or justification to permit tolling the statute of limitations to save |
these claims. Accordingly, all of Plaintiff’s claims must be dismissed.

B. Assuming, Arguendo, Plaintiff’s Claims Are Not Time-Barred,
Plaintiff Also Fails To State Any Claim On The Merits.

Assuming, arguendo, that Plaintiff’s claims are not time-barred, Plaintiff cannot create a

genuine issue of material fact on any of his claims. Specifically, he cannot point to any evidence
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in the record to support a claim for fraud, “intentional fraud,” civil conspiracy, “false testimony
under sworn oath,” “subordination [sic] of false testimony under swom oath,” negligence, gross
negligence, “reckless (willful) negligence;” “r@taiiatory discharge,” “unequal treatment,”
wrongful discharge, or any other tort claim he might choose to identify or allege, because his
employment was terminated for objectively legitimate business and operational reasons, and he

cannot offer any evidence of underlying improper motivations.

1. South Carolina Courts do not recognize a cause of action
for “negligexice,” “gross negligence,” or “reckless
negligence” for the termination of an at-will employee.
Further, Plaintiff’s wrongful discharge cause of action
should be dismissed because the facts do not support that
the District violated a clear mandate of public policy.

To establish a cause of éctio_n‘in negligence, a plaintiff must prove the follox.ving'three
elements: (1) a duty of care owed by defendant to plaintiff; (2) breach of that duty by a negligent
act or omission; and (3) damages progir%;ately re’s'ulting, from the breach of duty. Fowler v.
Hunter, 697 S.E.2d 531 (S.C. 2010). The absence of any one of these elements renders the cause

of action insufficient. S. Carolina State Ports Authority v. Booz-Allen & Hamilton, Inc., 289

S.C. 373, 376, 346 S.E.2d 324, 325 (1986).

29 &«

South Carolina Courts do not recognize a cause of action for “negligence,” “gross
negligence,” or “reckless negligénce,” on the facts alleged in the Complaint so as to permit an at-
will employee to recover damages for termination of employment. The doctrine of

employment at-will has long been rééognized in the ‘State of South Carolina. See Shealy v.
Fowler, 182 S.C. 81, 188 S.E. 499 (1936). The doctrine dictates that employment for an
indefinite term is terminable by either the employee or the employer for any reason or for no
reason without incurring liability for wrongful discharge. Culler v. Blu? Ridge Elec. Coop., 309
S.C. 243, 245, 422 S.E.2d 91, 92 (1992); Hudson v. Zenith Engraving Co., 273 S.C. 766, 769, |
259 S.E.2d 812, 813 (1979). '

South Carolina has carved out two explicit exceptions to this general rule. First,
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an employee has recourse against an employer for termination in violation of public policy.
Small v. Springs Indus., Inc., 300 S.C. 481, 484, 388 S.E.2d 808, 810 (1990). Second,
an employee has a cause of action against an employer who contractually alters the at-
will relationship and terminates the employee in violation of the contract, which Plaintiff does
not allege. Jd. Aside from cases that recognize the limited public policy exception to
employment at-will and a contractually altered employee-at will relationship, there is no tort
cause of action for "negligent discharge" in South Carolina.

In this case, it is undisputed that Plaintiff is an at-will employee as evidenced by his
testimony with regard to the District’s Notice of Intent to Employ:

Q. But you knew what at-will meant?

A. Yeah, I knew what at-will meant when that thing
showed up. I sure did.

(Ostendorff Dep. p. 60, lines 17-19, Dep. Ex. 3).
In addition, there is no testimony or evidence in the record that this at-will relationship
was contractually altered in anyway, as Plaintiff concedes:

Q. Are you aware of anybody that has ever been
hired to a five-year contract at Pickens County School

District?

A. None that I know of.

Q. —in the building program?
A. None that I know of.

(Ostendorff Dep. pp- 57-58, lines 19-25).

Q. Had you ever had a contract for a term of year
before--

A. No.
Q. —with any employer?

A. Huh-uh. I don’t think so, no. I might have had one with



HUD. I can’t remember. But you're still a contract
employee. - - ‘

(Ostendorff Dep pp. 61, lines 1-8).

As previously mentioned, the only other excep’uon to the at-wﬂl employment doctnne is
the public pohcy exception. In Ludwick v. This Mznuz‘e of Carolzna Inc 337 S.E.2d213 (S.C.
1985), the Court held, "[w]here'the retahatory d1scharge of an at-will employee consututes
v101at1on of a clear mandate of pubhc policy, a cause of action in tort for wrongful dlscharge
arises." Id. at 216 The public pohcy CXCCpthIl apphes when an employer requires an employee
to violate the law, or the reason for the employee s termination was 1tself a vxolatmn of criminal
law. Garner v. Morrison Knudsen Corp., 456S. E 2d 907 (S C. 1995) However where a
"[plaintiff] was not asked to v1olate the law and his termination d1d not vmlate cnminal law .

[the] allega‘nons do not support a wrongful dlscharge action." Lawson v. South Carolina Dep t of
Corrections, 532 S.E.2d 259, 261 (2000) see also Barron V. Labor F znders of South Carolina,
713 S.E. 2d 634 (S.C. 2011) (pubhc pohcy exception is very 11m1ted) Plaintiff cannot identify a
“clear mandate of public policy” imphed by his terrmnatlon from employment Further, Plaintiff
does not assert that he was asked to v1olate a law that his terrmnatlon vxolated a criminal law, or
any other recogmzed basm for the pubhc pol1cy exceptmn .

Even though Plaintiff’s clauns for “neghgence” and wrongful dlscharge fail for the
reasons set forth above, the District would to pomt out that although Plamuff alleges his
employment was terminated because he dxscovered that employees of the District were
nﬁséppropnatmg building funds, when asked dunng his deposition, Plaintiff was unable to
articulate or provide any evidence of unlawful conduct (Exhlblt 1- Complamt 98). In

particular, Plaintiff testified as follows:

Q. Do you have any evidence that he was doing anything
unlawful?

A. His - - the way he was handling'business was of



concern. And he was meeting with- - I think it was the

Liberty High School, how he’s resolving the final

inspection and negotiating with the contractor, the site.

And he was meeting with him personally, but didn’t ask me
* to go. I’ve never heard of any time one person,spendi‘ng

public money without a witness.

Q. When was that meeting?

A. T dow’t know. But he said he was meeting and had met
with him, with Buddy. Buddy’s one of the partners there.

Q. Buddy was one of the contractors?

A. Yes. I can’t remember. But that’s - - why he has to
meet with them individually, that was a concern t0 me.
" That’s just not the way you do business with public money.

Q. Do you know anything else about that meeting —
A. No, I do not.
- Q. - - or what transpiréd at it?

A. Huh-uh. He might have told Buddy he wasn’t giving
him a dime, though. You know, I don’t know. It’s just the
telltales. It just does not look - - I mean nothing looks like
this makes any sense to a reasonable person. And there
again, as I said, there may have been legitimate reasons
why they didn’t rehire me and nobody’s done anything
wrong. 1t’s just that Bob Folkman couldn’t stand me,
maybe. Ido not know that.

(Ostendorff Dep. pp. 152-153, lines 19-25, 1-23).
For all of the reasons above, these claims fail as a matter of law.

2. Plaintiff cannot prove the elements of a cause of action for
defamation as a matter of law.

To recover for defamation, a Plaintiff has to prove: (1)a false and defamatory statement
made by an agent of the District (2) to a third party that was unprivileged (3) the District was at
fault and (4) either actionability of the statement irrespective of special harm or the existence of

special harm caused by the publication. See Flen;zz'ng v. Rose, 567 S.E.2d 857, 860 (S.C. 2002).
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First, Plaintiff cannot identify any false statement made by an agent of the District:

Q. Do you have any reason to believe that Bob Folkman
has given you a bad reference to anybody?

A. The only thing is that I;can't get a dadgum job. 3

It's just — I can do virtually anything from

footings to financial statements and willing to work

for 10, $12 an hour, and I still can't get anything.

Q. But nobody has told you that, for example?

A.No.

Q. That I can't hire you, because Bob Folkman said —

A. Yeah, right. ' ‘ |
(Ostendorff Dep. p. 142 lines 3-12).

Q. How about as far as anybody else at the school
district? Has anybody else told you that anybody
else from the school district has given you a bad
reference?

A.No. 1hope not, but -

(Ostendorff Dep. p. 143 lines 4-8).

Second, even if Plaintiff could‘identify 2 false statement made by the District, he could
not prove that such a statement was published outside the ;:ontext of an éxgcutive session in a |
school bogrd meeting or a meeting of administrators—clearly subj écting anyr alleged statement in
that context to a qualified privilege as ;1 matter of law. See Constant v. Spartanburg Steel Prods.
Inc., 447 S.E2d 194 (S.C. 1994) (communication between officers and employees of a
corporation are qualifiedly privileged if made in good faith and in the usual course of business);
Murray v. Holnam, 542 S.E.2d 743, 749 (S.C. 2001) (issue of conditional or qualified privilege
is a question of law for the court). ‘

Third, Plaintiff cannot recover for claimed loss of reputation or mental anguish that may

have been created by his own self-publication of the alleged defamatory statements. See 53
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C.1.S. Libel & Slander 192 (1987.) As Plaintiff testified:

Q. Right. Did you talk to anybody out of the community
about your termination?

A. Oh, yeah, 1 talkg:d to everybody in the world.

(Ostendorff Dep. p- 140 lines 4-6).

As such, Plaintiff is not able to collect alleged damages for loss of reputation because he
admittedly self-publicized his terrmnahon “to everybody in the world.”

Finally, Plaintiff has not alleged facts to support and cannot prove the existence of special
harm resulting from any alleged defamatory statement. For these reasons, Defendant is entitled

to summary judgment on Plaintiff’s defamation claim.

3. PlaintifP’s Civil Conspira’cy Claim Fails as a Matter of Law.

“In order to recover for civil consp1racy, a plaintiff must show a combination of two or
more persons joined together for the purpose of 1 injuring him and caused h1m special damages.”
McMillan v. Oconee Mem 1 Hosp 626 S.E.2d 884, 886 (2006). A civil conspiracy claim must
be supported by facts independent of the other causes of action in the complaint; a plaintiff may
not simply incorporate allegations that support other causes of action to sustain a case for civil
conspiracy. See Kuznikv. Bees Ferry Assocs., 538 S.E.2d 15, 31 (S.C. Ct. App- 2000). No civil
conspiracy exists when the conduct at issue concerns an alleged conspiracy between an
employee acting within the scope of his employment and his employer. Springer v. Pellissier,
2011 W.L. 2601895 (D.S.C. 2011) (citing McMillan, 626 S.E.2d at 886, citing Perkv. Vector
Res. Grp., Ltd., 485 S.E.2d 140, 144 (Va. 1997)). Itis well-established that a corporatxon cannot
conspire with itself. McMillan, 626 S.E.2d at 834 (citing 16 AM.JUR.2D Conspiracy § 56
(2005)).

In the instant case, the District is the only applicable Defendant, as the individual

Defendants that Plaintiff named were dismissed from this lawsuit on July 9, 2014. (Exhibit 2 -
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Order éranting Motion to Dismiss Individual Defendants). Because the District cannot conspire
with itself as a matter of law, Plaintiff’s civil conspiracy claim fails. Further, even if Plaintiff
had pljoperly alleged a conspira;y among properly named and identified individual defendants,
no allegations of special damages, or evidence to éupport a claim for special damages, existin .
this case. Finally, Plaintiff was an at-will employee and could not pursue a civil conspiracy
claim on that basis. See Aionso v. McAllister Towing, 595 F. Supp.2d 645 (D.S.C. 2009).

4. Plaintiffs Fraud Cause _ofk'ction Fails as a Matter of Law.

It is well-settled that to establish actionable fraud there must first be a false '
representation. Emerson v. Powell, 283 5.C. 293;, 321 S.E.2d 629 (Ct .App. 1984). To sustain a
claim of fraud, all of the followiﬁg elements must be proven: (1) a representation; (2) its falsity;
(3) its materiality; (4) either knowledge of its falsity or reékless disregard of its truth or falsity;
(5) intent that the representation be acted upon; (6) the hearer's ignorénce of its falsity; (7) the
hearer's reliance on its truth; (8) the hearer's right to rely thereon; and 7(9)‘ the hearer's cénseqﬁent
and proximate injury. Schnellmann v. Roettger, 373 S.C. 379, 382,645 S.E2d 239, 241 (2007).
Plaintiff has not pleaded and cannot establish the necessary elements or set fofth any evidence to

assert a fraud cause of action against the Defendant.
Specifically, Plaintiff testified as follows with regard to his fraud cause of action:

Q: What is your evidence of intentional fraud here, number
47

A: Okay, because Mr. Folkman, he done the same process
of taking days off. And then he fires me on Monday, based
on taking that Friday off, and he didn’t know if I took that
Friday off or not. ‘

(Ostendorff Dep. p. 156 lines 3-8).
Q: But you don’t deny that you were out?
A: No, I don’t dény it.” He didn’t know it. _He never even -

_ he's never known it until we talked about it at the
unemployment insurance hearing.
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Q: But you never denied that you were out either, right?
A: No, I never denied it.

Q:Because you were out, I mean, you didn’t come in at —
A: Right.

Q: - - all that day, right? Correct?

A: Yeah, that’s correct, I did take that day off. But he
didn’t know if I did or not. That’s the point I was trying to
making.

(Ostendorff Dep. p. 159 lines 5-17).

It is clear from Plaintiff’s testimony that there was no fraud because no “untruth” was
told. Rega;dless of when Mr. Folkman found out that Plaintiff was not at work on the Fridaiz in
question, Plaintiff concedes that he was, in fact, absent from work that day. Thus, this claim

fails as a matter of law. !

CONCLUSION

For all of the foregoing reasons, Plaintiff's evidence fails to satisfy each element of his

alleged causes of action and Defendant is entitled to judgment as a matter of law on all claims.

Respectfully submitted,
CHILDS & HALLIGAN, P.A.

mas K. Barlow, S.C. Bar No. 8995
arlow@childs-halligan.net

! The causes of action titled “false testimony under oath,” “subordination [sic] of false testimony under
sworn oath,” and “unequal treatment” are not recognized causes of action or claims upon which relief
may be granted in South Carolina. If they were, they would fail for the same reasons as Plaintiff’s fraud

and other claims.
10 [ /



March 27, 2015

Columbia, South Carolina

Mary Allison Caudell, S.C. Bar No. 101187

maqaudell@cbilds-halligan.het :
P.O. Box 11367 »
Columbia, South Carolina 29211
(803) 254-4035

Attorneys for Defendant ’

11



CERTIFICATE OF SERVICE BY MAIL

The undersigned of Childs & Halligan, P.A., hereby certifies that she has served
the following counsel of record with the foregoing DEFENDANT’S MEMORANDUM OF
LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT by mailing a copy of
same, postage prepaid and return address clearly indicated, to the following on this );L day of

March, 2015:

Mark D. Ostendorff, Pro Se
135 Cedar Creek Circle
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Rdchel M. Lb@vﬁU







CLERK of ¢

S ) \
STATE OF SOUTH CAROLINA PICKENS !ggé#é URT OF COMMON PLEAS

‘ SOUTH CARDLINA | '
COUNTY OF PICKENS L

W FEB 28 B . 3
Mark D Ostendorff . JUDICIAL CIRCUIT
Plaintiff | ‘ ‘ Case No.

v. o 2014-cp- _D> q ~AS 7
School District of Pickens County - =~ | ‘  COMPLAINT
Board of Trustees, School District of N " WRONGFUL DISCHARGE

Pickens County
AlexSaitta - . ' JURY TRIAL DEMANDED
Judy Edwards -
Jimmy Gillespie
Herbert Cooper
Jim Shelton
Ben Trotter
Kelly Pew
Henry Hunt
Robert Folkman

Co-Defendants

Comes now, Ostendorff, Plaintiff, to this Court » jury trial demanded, seeking recovery of monetary
damages from injury caused to him by the above Co-Defendants. Ostendorff seeks damages foriost
income from lost embleyment and lost retirement that he would be entitled to had he not been
wrongfully discharged. Ostendorff was eniployed as a Project Manager in the Bullding Program for the
School District of Pickens County.

Ostendorff also seeks monetary damages from the Co-Defendants in his loss of ten {10) weeks of
SC Unemployment Insurance compensation. This damage to Ostendorff was caused by Robert Folkman

—
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n appeal hearing in front of an Investigative

knowingly providing false testimony under sworn oath'at a
f Employment and Workforce (SCDEW).

Officer of the State of South Carolina from the Department 0
Ostendorff seeks monetary damages of the following dollar amounts: ‘
Lost wages of $ 132,481.00

Lost retirement of $ 134,400.00, less Ostendorff’s contribution amount
of 7.5% or § 12,250.00 equaling $ 122,150.00

Lost Unemployment Insurance benefits of $3,260.00 '

Ostendorff also seeks damages for defamation of character.

Ostendorff also seeks punitive damages, actual damages, reasonable attorney’s fees, and any
compensation that the Court or Triers -of -Fact (Jury) find due to Ostendorff.

Ostendorff seeks actual , compensato'ry, and punitive damages under tort.
Ostendorff , Plaintiff alleges:
1.

That Ostendorff was a public servent being employed by the School District of Pickens County,
South Carolina.

2.

" That defendants Saitta, Edwards, Gillespie, Cooper, Shelton, Trotter were Board Members of
the Board of Trustees’, School District of Pickens County at the time of Ostendorff’s discharge. -

3.

That defendant Hunt was the Superintendent of the School District of Pickens County at the
time of Ostendorff’s discharge.

4,

That defendant Pew was the Director or Human Relations for the School District of Pickens

County at the time of Ostendorff’s discharge.



5.

That Folkman was the Building Program Administrator and Ostendorff’s supervisor at the time
of Ostendorff’s discharge.

That the defendants engaged in fraud , intentional fraud, civil conspiracy, false testimony under sworn
oath, subordination of false testimony under sworn oath, negligence, gross negligence, reckless (willful)
negligence, retaliatory discharge, unequal treatment, and wrongful discharge of Ostendorff’s
employmer{t with the School District of Pickens County (SDPC).

7.

That the defendants damaged Ostendorff for reasons of personal gain , poltical and , or financial
gain or prevention of financial loss. Their actions were for their own benefit and not to the public school

students of Pickens County.

8.

That Ostendorff was aware of the defendants’ misappropriation of School District (SDPC )
funding . The defendants found through a third party that Ostendorff was aware of misappropriation of
SDPC funding. The motive of the defendants to wrongfully discharge was to prevent Ostendorff from
finding , or being more aware of, additional misappropriation of School District (SDPC) funding. The
defendants devised a fraudulent plan to get rid of Ostendorff under the pretense of Ostendorff taking
unauthorized time off.

9.

That the defendants engaged in false testimony under oath to hide the true motive
iofwrongfully discharging Ostendorff, The false testimony under sworn oath was giventoan
investigative official of the State of South Carolina of the Department of Employment and Workforce.
The false testimony under oath materially damaged Ostendorff in being penalized ten weeks of
unemployment insurance compensation. Ostendorff is of information and belief that all defendants
were involved in the false testimony and subordination of that false testimony under sworn oath. All
defendants were given opportunity to explain their involvementin Ostendorff’s wrongful discharge but
none responded , except Trotter’s telephone discussion with Ostendorff after receiving Ostendorff's
appeal for reinstatement letter addressed to all Board members



0.~

That Ostendorff was wrongfully dxscharged from his employment with the School District of Pickens
County on Tuesday, March 1,2011, Ostendorff came to employment on June 20 2008. Ostendorff left
employment with The City of Charlotte, North Carohna, where he was an active member of the North |
Carolina Retirement System. Ostendorff is currently receiving early monetary beneﬂts for hls prior

, parhcupation while bemg employed w:th the Cxty of Chariotte

EEN

That Ostendorff was assured that his employment wu:h the Schoo! Distnct of Plckens County would
be at a minimum of five (5) years, up to seven {7) years The length of employment from minimum of 5 -
to 7 years would depend on the comptetxon of the Building Program. Ostendorff accepted the
employment offer from the school District of Pickens County with the limiting conditioni of least 5 years °
of consectutive employment. The 5 years’ would meet the minimum requirement to receive a retirement
benefit of $ 400.00 per month for lsfe from the South Carolina Retirement System starting at age 60.

Ostendorﬁ’ wids an actwe member of the SC Retrrement System at the time he was wrongfully
dlscharged ‘ S ) '

= ~12.:

That Ostendorff is owed for 2 years and 4 months at his prior salary of $ 70,000. 00 per year. Thls
amount is lessened by the amounts Ostendorff recexved from SC Unemployment Insurance and
- employment he had from the period March 2, 2011 through June 30, 2013. The amount.owed
Ostendorff may or may not be lessened from money he received in March from unused personal time or
vacation. Ostendorff was of the understandmg that unused vacation or personal time was a
“use it or lose it “ pohcy when Ieavmg employment The amount may be increased or lessened from any .

N het affect of i mcome taxes due .
13,
That Ostendorff was wrongfully discharged because he had a conversation with a friend of a new

school board member about the possible shortfall of the Building Program construction budgets with
public funding . Also discussed was the application of Act 388 for funding of school operations and not

8
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to be used for new construction. That discussion was on either Tuesday, February 22, 2011, or Tuesday,
February 15, 2011,

14.

That through the conversation with his friend , the new school board member knew that
Ostendorff was aware that the Building Program salaries were being paid from the School District
Operations fund. ACT388is for the Operations of the School District and is funded through SC sales
tax . The Building Program is funded by bond and Is repaid through Pickens County property tax receipts.

They are to be separate .

15,

That Ostendorff was discharged to try to silence him and not enable him to discover any. other
misappropriation of ACT 388 money . ’

16.

That the School Board knew that were South Carolina Statutes that provide severe penalties for
School Board Members and Superintendents who misappropriate school funding.

17.

That on Tuesday, March 1, 2011, around 7:30 AM, Ostendorff received an e-mall from Robert
Folkman , Building Program Administrator, instructing him to see him in his office. Folkman then
discharged Ostendorff. Folkman told Ostendorff that “ I'm {Folkman ) having to spend too much of my
time on RC Edwards and McKissik and going to have to let you go.” This made absolutely no sense since
Ostendorff had numerous other projects in work that that would require even more of his time .

18.

That on Tuesday, March 1, 2011, in the AM, Ostendorff went to see Kelly Pew, Director of Human
Relations , at the School Districts main office to find the real reason why Ostendorff had been
discharged. While waiting to see Pew, the School District’s Benefit Specialist informed Ostendorff that
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she had received word that Ostendorff was no longer e‘r;nployed with SDPC ,but she received that word
on Monday ,February 28, 2011, a day before Folkman discharged Ostendorff. -

19. -

That on Tuesday , March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director
of Human Relations, to ask why Ostendorff had been discharged. Ostendorff was told that that Folkman
told her that Ostendorff had been discharged because of “failure to complete assignments, fallure to
maintain regular work hours, and taking unapproved time oﬁ‘" ‘Ostendorff replied that “ well, that’s the
first I've ever heard of it”. Pew quickly walked up to Ostendorff, shook his hand and said “good luck in
future employment”, and escorted Ostendorff out of her office. Pew made no effort to support what

Folkman had told her.

' ”2'0.

Thaton Tuesday, March 1, 2011 durmg the short dascussnon between Pew and Ostendorff, Pew .
never mentioned any appeal process within in SDPC policies regardmg drscharge Folkman neither
mentioned any appeal policies within SDPC. All defendants conspired in a plan not to notify Ostendorff

of any appeal process because they knew that if Ostendorff did not make an appeal under SDPC policy
within in a prescribed timeframe, Ostendorff would lose all rights to bring about any legal action to
recover damages.

21

That on Tuesday, March 1, 2011, Osténdorff returned to his SDPC office to gather his construction
reference books, he found his office ransacked. Ostendorff's computer was gone in which a mess was
made of his desk in removing cables, etc. It also appeared that somecne had been rifling through
Ostendorff's files. it was obvious that someone was in a hurry to find what Ostendorff knew.

22.

That on Tuesday, March 1, 2011, Ostendorff requested the balance of the day off. Ostendorff filled
out his request for time form which was signed by Tim Newman. Folkman was not in the office to sign

the form.



23,

That on the evening of Tuesday March 1, 2011, Ostendorff called the Senior Project Manager
regarding about Folkman discharging Ostendorff. The Senior Project Manager told Ostendorff that “you
shouldn’t have bad mouthed him”. Ostendorff replied that “I've never badmouthed him “. The Senior
Project Manager said “during the Monday morning meeting he (Folkman) asked us (SDPC Building
Program employees) if we heard anything about Mark {Ostendorff) badmouthing the Building Program
to anyone on Chastain Road”. Ostendorff told the Senior Project Manager to “ make sure you write that
down with today’s date.” Ostendorff was out sick Monday, Febraury 28, 2011, due to allergies.

24,

That the conversation with the friend of the SDPC Board member on February 22 or 15, 2011,
revealed that Ostendorff was aware of probable misappropriation was the real cause of Ostendorff's
discharge. The conversation came about during road work along Chastain Road in front of the son of the
friend of the Board member, Ostendorff had been negotiating with the friend for several months
regarding the slope of the road work and the resulting affect on his son’s property.

25.

That during the conversation with the friend of the Boa rd member, the friend told Ostendorff
that he had a friend that was one of the new School Board Members and he { the new member) said
“the construction {program) money was a mess”. Ostendorff then sald to the affect “ that could be true
as | heard that the Financial Director told Alex Saitta during a School Board meeting that the
Construction Program salaries were coming out of the general fund”. Ostendorff aiso saidto the affect
don’t think that’s allowed under the new state funding guidelines separating new construction based on
property taxes and the general fund which is funded out of Columbia from state sales taxes”. Ostendorff
also said to the affect “if the construction budget was short then they (School Board) will have to put
Folkman in charge of Operations so he can siphon money over to the Building Program to complete
anything not covered in the bond money.” Ostendorff said to the affect that “ Folkman was trying to get
rid of everyone (Building Program) so no one would be watching him and he couid get his 5 years in to

get retirement money”.

2



26.

That shortly after being discharged , Ostendorif applied for Unemployment Insurance through
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC discharge him for cause. Ostendorff promptly contacted SCDEW and
was given allegations made by SDPC. The allegations were given to Ostendorff via telephone as SCDEW
will not provide allow a written copy to be sent to the clamiant (Ostendorff). Ostendorff responded to
the allegations to SCDCEW. SCDEW determined that Ostendorff was not eligible for benefits.

27.

That on March 11,2011, Ostendorff sent a letter addressed to Alex Saitta , SDPC Board
Chairman, appealing his discharge. A copy was.also sent to each SDPC Board member. The letter also
made a clalm for monetary damages. Ostendorff sent the letter as he found no appeal policy from SDPC,
but found on the SDPC website that employees being laid off for budget reasons could appeal to the

SDPC Board.

28,

That shortly after sending the letter , Trotter called Ostendorff in which he was not aware that
Ostendorff was discharged. He said that Judy Edwards called him to ask if he knew anything about

Ostendorff’s discharge.

29.

That shortly after sending the letter to Saitta , Ostendorff received a voice mail from Saitta
informing Ostendorff that Henry Hunt, then SDPC Superintendent, would contact me on the SDPC

policy to any appeal.

30.

That Ostendorff later received a voice mail for me to have a conference with Hunt for March
17,2011. Ostendorff had a discussion with Hunt on that date in Hunt’s office. Hunt did not appear of
knowledge of my discharge prior to my letter to Saitta of Ma rch 11,2011. In that discussion with Hunt,
Ostendorff explained his position of his wrongful discharge. In that discussion, Ostendorff assured that
it was the conversation with the friend with the new school board member was the reason for
Ostendorff’s discharge, not the reasons Kelly Pew provided Ostendorff on March 1, 2011, Ostendorff
also stated he was due monetary compensation for the additional 2 years and 4 months as for



Ostendorff's assurance of 5 years , up to 7 years, of employment and also the retirement money he
would recelve after the 5 years of employment. Hunt informed Ostendorff that Hunt would investigate

the matter.

31.

That on the March 17, 2011, meeting with Hunt, Ostendorff was given Kelly Pew's letter dated
March 16, 2011, addressed to Ostendorff.

32.

That on April 5,2011, Ostendorff sent a letter to Pew regarding her letter of March 16,2011.
Ostendorff in his letter stated that Bob Folkman did not talk to Ostendorff on Monday, February
. 28,2011, as Ostendorff was out sick on Monday ,February 28,2011, which was consistent with what
Ostendorff informed Pew on the March 1, 2011, discussion that Ostendorff had with Pew. Ostendorff
further refterated Ostendorff’s the very short conversation with Folkman on March 1,2011, which was
consistent with Ostendorff’s assertion that Folkman discharged Ostendorff because “he was having to
spend too much of his time on RC Edwards and McKissik.”

33.
That on March 23, 2011, Hunt sent a letter to Ostendorff of Hunt's investigation and findings.

item 1- Retribution- Hunt stated that “ | talked to the board member and he does not recall any
comments that would cause Mr. Folkman to retaliate against you.” Ostendorff has never talked to or
ever met the board member whom was the friend of the father of the property owner on Chastain

Road.

Hunt also stated “ Also , Mr. Folkman stated that no board member had talked with him about

you.”
ltems 2 and 3- Regarded my assertion of politics and ulterior motives.

[tem 4 — Malicious Intent- Hunt stated * You feel that Mr.Folkman planned to deny you insurance
coverage fora month by terminating you on February 28. Your termination date was set as March 1 and
your coverage continues to March 31. Mr. Folkman does not handled insurance issues and was unaware
of the length of time insurance coverage continues after termination.”

The March 1, 2011 date for termination was only set for Ostendorff's insurance because of the

March 1,2011 conversation with the Benefit Specialist that Ostendorff’s insurance had stopped as of
February 28, 2011. Ostendorff then told Pew and Pew then called the Benefit Speciallst to correct the



Insurance to run through March 2011, as Ostendorff had not actuaily been terminated by Folkman until
the morning of March 1, 2011, and not February 28,2011.

Ostendorff was not paid for his day of employment of March 1, 2011,
Ostendorff received health insurance through March 2011.

Hunt’s investigation was not credible. Hunt was willfully negligent in his investigation and also
in his decision not to reinstate Ostendorff or compensate him for at least the remaining 2 years and4

months along with retirement benefits.
34,

That on April 5, 2011, Ostendorff sent a letter to Hunt appealing his decision from his letter
dated March 23, 2011, as required by the SDPC Grievances Policy. That policy was attached to Hunt's
letter of March 23, 2011. A copy of Ostendorff’s letter was sent to all board members with attachments.

The letter had attachments of Hunt's letter, Pew’s letter, Ostendorff’s reponse to Pew, and Ostendorff’s
reponse to SCDEW.

Ostendorff pointed out numerous inconsistencies with Ostendorff’s discharge and Folkman’s comments
to Hunt.

The main point being- how did Folkman know if Ostendorff took Friday , February 25, 2011, off or not?
The only thing Folkman knew was that he found a request for time off by Ostendorff in his in-basket on

Monday, February 28, 2011.

The board members knew that Ostendorff was applying for unemployment insurance benefits.

Ostendorff made a monetary claim in that letter.

35.

That on Monday , February 28, 2011, Folkman terminated Ostendorff for the only reason
being that he found a piece of paper that requested time off. The day requested off was Friday,
February 25, 2011.

Folkman would not of been of knowledge if Ostendorff was at work or not on Friday , February 25, 2011,
because Folkman was not at work on Friday 25, 2011.



Ostendorff was out sick on Monday, February 28, 2011. Folkman could not of asked Ostendorff if
Ostendorff took off Friday, February 25, 2011, because Ostendorff was unavailable to answer Folkman

on Monday , February 28, 2011.

in an earller instance, Ostendorff requested, through the same method of requesting time off on the
Thursday before a Friday, the following Friday offand the request was approved by Folkman.
Ostendorff later decided that he needed to come in to work to monitor a subcontractor that was filling
an underground storage tank at RC Edwards. Ostendorff drove his own vehicle to RC Edwards. While at
RC Edwards , Folkman asked Ostendorff to locate a Consulting Inspector who was late for the pre-
construction meeting being held at RC Edwards. Folkman knew that Ostendorff sometimes used his own
vehicle and not always his assigned SDPC vehicle. Thus, weather or not Ostendorffs personal vehicle is at
his office Is no indication if Ostendorff is at work. Ostendorff never retracted his approved Friday off
although he worked the entire day that approved for time off.

SDPC does not terminate employment for employees placing requests for time off in their supervisor’s
in-basket. That is what the employee is asked to do.

it was a fraudulent plan of Folkman and the other defendants that fell apart . The plan was devised the
defendants who didn’t “cover their tracks”.

36.

That a letter dated April 6, 2011, from Hunt to Ostendorff informed Ostendorff that Hunt would
present Ostendorff’s letter requesting an appeal to the Board of Trustees.

37.

That a letter dated April 13,2011, from Hunt to Ostendorff stating that the Board of Trustees
voted in public session to deny Ostendorff’s request for a hearing.

38.

That in March 2011, Ostendorff applied for unemployment insurance benefits from South
Carolina Department of Employment and Workforce (SCDEW).

39.

That in March 2011, Ostendorff was contacted by SCDEW regarding allegations by SDPC
regarding Ostendorff’s discharge. The allegations were read to Ostendorff by SCDEW over the
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telephone as SCDEW will not provide a written copy to a claimant. Ostendorff was told by SCDEW that
the Initials on the allegations were RB/RM.

40.

That Ostendorff responded in writing to SCDEW regarding the SDPC allegations in a letter dated
March 27,2011. The allegations were more of a post ~termination performance evaluation in which the
employee would have no notification of. Ostedorff responded to all allegations in which most ended
with that SDPC would need to be specific and not just general statements. e

41.

That the letter Ostendorff sent to Hunt on April 5, 2011, had attached a copy of
Ostendorff’s letter responding to SCOEW of SDPC ‘s allegations. All Board Members were sent a copy

of the letters.

42,

That Ostendorif received letter from SCDEW informing him that he was to be penalized
fourteen weeks (14) of unemployment insurance benefits. Ostendorff sent an appeal request to SCDEW
on April 7, 2011.

43,

That Ostendorff received a notice from SCDEW dated April 20, 2011, notifying Ostendorif
of a SCDEW hearing to consider my appeal of the 14 week penalty. The hearing would be May 4, 2011.

44,

That during the May 4, 2011, SCDEW appeal hearing, Folkman gave false testimony under
sworn oath.

The SCDEW hearing officer asked Folkman of what he {Folkman) said at the time when Folkman
discharged Ostendorff.

Folkman replied to the affect that | told him he took time off without authorization. At this point of the

Building Program we cannot have employees taking time off.”



Folkman produced Ostendorff's request for time off for Friday ,February 25, 2011. On that form
submitted at the hearing Ostendorff saw comments written request was denied and dated 2/28/2011,

Ostendorff asked Folkman in cross examination to the affect “ If you weren't at work on Friday, how
would you know if | was at work or not?”

Folkman presented no evidence, no witnesses but just replied “ | asked somebody”.

Folkman would not say who he asked simply because he didn’t ask anyone. Even if he did ask someone,
that someone’s response would only be hearsay. Folkman was not prepared to come with an answer in
advance of Ostendorff's question. - ’

Folkman gave false testimony in the hearing that he discussed the time off request with Ostendorff but
Ostendorff was already terminated the day before. That false testimony caused Ostendorff to be

penalized 10 weeks of benefits of $ 326.00 per week.

45,

That upon leaving the hearing room on May 4, 2011, Ostendorff found Folkman waiting on him.
Ostendorff , though very surprised at Folkman’s waiting, comforted Folkman of his false testimony .
Folkman laughed and said “our conversation ( discharge on March 1, 2011) wasn’t recorded and it
would be just your word against mine”. Folkman followed Ostendorff to his car when he volunteered

“Kelly Pew sent me here.”

4¢e.

That Folkman terminated Ostendorff on Monday , February 28, 2011, and the weight of the
evidence presented to the triers-of-fact will show that to be factual. The weight of the evidence will
show that Ostendorff was not a work on Monday, February 28,2011.

47.

That Folkman and the defendants devised a fraudulent pian to lure Ostendorff into the ususal
and accepted method of requesting time off then terminating him for taking unauthorized time off. The
plan was flawed as it did not take into consideration that Ostendorff would be sick from work on the
following Monday. Keeping to the devised plan , Folkman terminated Ostendorff on Monday, although
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Folkman told the Building Program employees during the usual Monday morning meeting on February
21,2011, that he was going to take off the following Friday , February 25, 2011.

Folkman deliberately did not tell Ostendorff that Folkman was also going to take off Thursday afternoon
February 24, 2011.
Ostendorff had used this same procedure for requesting time off for Fridays. Ostendorff would wait unti

at least until Thursday to request time off after he conferred with Folkman and the other two Project
Managers. If nothing was pending for Friday, then Ostendorff wouid then submit the form to Folkman.

Sometimes Folkman was In his office, sometimes not when Ostendorff submitted the request form.

If Folkman was in his office, he would sign the request form. Ostendorff would then give the approved
form to the clerk. -

If Folkman was not in his office, Ostendorff would leave in the request form in Folkman’s in-basket in his
office. Folkman would then give the approved form to the clerk.

Folkman knew this was the certain method always used by Ostendorff.

Folkman never denied Ostendorff taking a Friday off.

Folkiman never informed Ostendorff that Ostendorff would have to see the form with a signature
approving the request before taking that time off.

Ostendorff discussed, as usual, with the Senior Project Manager on Thursday, February 24,2011, if
there was anything pending on Friday, February 25, 2011. If not , then Ostendorff would take Friday,
February 25, 2011, off and would put the request form in Folkman’s in-basket. The Senior Project
Manager sald ok to take the Friday off. The Senior Project Manager was delegated by Folkman to handle
the Building Program when Folkman was out of the office.

48.

That Ostendorff was treated unequally as compared to the other two Project Managers. As
examples, Ostendorff was required to be clean shaven every day, whereas another Project Manager
would not shave for two or three days on a regular basis. Ostendorff was required to keep his assigned
SDPC clean every day, whereas another Project Manager would have dirt covering almost half of his
assigned SDPC vehicle for a week at a time without washing it.
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49.

That Ostendorff in September 2012, requested of SDPC the home address or email address of
Hunt, then the former Superintendent, so Ostendorff could request of Hunt the information he gathered
during his investigation of Ostendorff’s discharge. Hunt would not respond to give his address only that
he wanted SDPC involved in giving me any information.

50.

That Ostendorff is defamed as his name in the public. All employment applications ask for
reasons leaving previous employers and if ever been terminated or asked to resign.

51.

That the Building Program lacked transparency in funding and monies allocated and spent. Only
a graph was produced showing the overall projected Program spending as compared to actual by the
month. Ostendorff never saw an auditor or was ever audited for his projects to ensure no impropriety or
any appearance of impropriety. it appeared to Ostendorff that the almost one-third billion dollar

building program was lacking in oversight.

52,

That Folkman received a promotion shortly after discharging Ostendorff to Director of
Operations along with his position of Building Program Administrator. Ostendorff is of information and
bellef that Folkman received a substantial pay increase at that new promotion. Pew was soon chosen as
Superintendent. Ostendorff is of the information and belief that Pew received a substantial pay increase
at that new promotion. Both Folkman and Pew were rewarded for their efforts in discharging Ostendorff
and providing cover for the Board’s handling of public funds

Damages

Ostendorff seeks actual ,compensatory, and punitive damages under breach and tort for wrongful
discharge.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the wrongful discharge.
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Ostendorff seeks actual and punitive damages under tort for negligence , gross negligence, reckless
(willful) negligence for not reinstating and compensating Ostendorff.

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud in the
origination of the scheme to discharge Ostendorff.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the fraud and intentional
fraud of the scheme to discharge Ostendorff.

Ostenderff seeks actual and punitive damages under tort for malice in backdating discharge date to
reduce health insurance coverage.

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud for the false
testimony at the SCDEW hearing.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the false testimony in the
SCDEW hearing.

Ostendorff seeks actual and punitive damages under tort for negligence, gross negligence, and
gross{wiliful) negligence in subordinating false testimony at the SCDEW hearing.

Ostendotff seeks general damages for defamation. Special damages will be sought if discovery reveals
monetary loss to Ostendorff due to fraudulent opinions given to prospective employers of )
Ostendorff’s past work history and discharge. )

Ostendorﬁ_ demands of this Court a judgment for relief of his damages the sum of $ 254,631.00 as well
as punitive damages and other relief that the triers of fact {jury) and Court find proper and just to

Ostendorff.

Ostendorff affirms :
That | have prepared this pleading and it Is to the best of my knowledge

That | have contacted all defendants in writing and have acted in good faith to resolve this matte

February 28 ,2014 %M

Mark D Ostendorff
135 Cedar Creek Circle
Central, SC 29630
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- - STATE OF SOUTH-CAROLINA—7 ' P T

COUNTY OF PICKENS
IN THE COURT OF COMMON PLEAS

ol JUDGMENT INA CIVIL CASE
L JUTS COUNTy CASE NUMBER 2014CP3900259

Mark-D: Ostendorff — ' ——————

73—
0 55| School District of - v

3t Pickens County, et al.

PLAINTIFF(S)

DEFENDANT(S)

Submitted by: The Court

Attorney for: [ ] Plaintiff [ ] Defendant
[] Seif-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

[] Affirmed; []Reversed; [] Remanded;

[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
“ decision rendered.
] ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);
] Rule 43(k), SCRCP (Settled); [] Other:
[] ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; [] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or [] Other:
modify arbitration award;
O

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUIT COURT RULING IN THIS APPEAL.

.1' IS ORDERED AND ADJUDGED:

This order [_] ends [X] does not end the case.

CPFORM4M
SCCA SCRCP Form 4C (Revised 12/2011)

[ See attached order; (formal order to follow) Statement of Judgment by the Court:

This matter came before the Court on Defendant's Motion to Dismiss Improperly Named Defendants. After hearing argument
-from all parties, the motion is hereby GRANTED.

ORDER INFORMATION

CHy

Additional Information for the Clerk:
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Mark Douglas Ostendorff -60-

seven years is what he said. But he said the money's
in the bank from that bond.

well, just talking again about the five to seven
years.

Yezh.

1f you did something that warranted your termination,
I mean, they were allowed to terminate you; weren't
they?

well, sure. I mean, if you violate -- crimes and
what have you, I can understand, yeah. Oh, yeah,
it's not like -- no, you're not to be getting a check
for five years just, you know, laying around.

It's not guaranteed money?

Right.

Not guaranteed money?

Right, it's just -- no.

But you knew what at-will meant?

Yeah, I knew what at-will meant when that thing
showed up. I sure did.

Did you have a contract in Charlotte?

No.

were you an at-will employee in Charlotte?

vYes, but we did have a budget. The same situation.
we knew what the budget was and anything else.

Had you ever had a contract for a term of years
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Name: Mark Ostendorff Tentative Location: MAINTENANGE/OPERATIONS -
Job Assignment: BUILDING PROJECT MANAGER

You are notified that the School District of Pickens County School intends to employ you in the tentative job assignment at
the tenlative location shown above for the 2010-2011 school year. The District reserves the right to change job assignments
or locafions upon nofice to and consultation with the employee, and no expectation of confinued employment beyond the
specified period has been created by this Notice of Infent to Employ. i

The language used in this document does nof create an employment confract with the School District of Pickens
Counly. This document does nof creafe any contractual rights or enfifiements. No promises or assurances,
whether writfen or oral, which are contrary to or inconsistent with the terms of this nofice of intent fo employ,
create any contract of émployment. - : :

The following conditions are eonsidered to be a part of this Notice of Intent to Employ.

Rate of Pay: 70,000.00 per year

2. This letter of intent is for the 2010-2011 fiscal year, which begins July 1, 2010 and ends June 30,
2011. ‘Employee will arrange the start and end date with the immediate supervisor.

3. Number of Days: 240

4, You will be required fo present necessary health information according i current District policy an;_d
DHEC requirements. A tuberculosis form must be on file for each person working in the school
district. :

5. You will be required to have all required federal documents completed and on file (ie. 19 forms).

6. Loss or reduction in any amount of anticipated or appropriated local, state or federal funding may,
at the discretion of the District, require a percentage reduction of salary, a reduction in the period of
employment and pro-rata reduction in salary, or a discontinuation of employment anticipated under
this Notice of Intent to Employ.

7 If employed, the undersigned will be an AT-WILL employee whose employment may be terminated
by the Superintendent whenever it is determined fo be in the best interest of the District, upon
notice to and consultation with the employee.

Please sign and retum this Notice of Intent to the Central Services Office (Human Resources) by June é, 2010,

%# Wsmm,/%ﬂwié/s//a.

| Superintendent Date Employee Date

EXHIBIT §

) PENGAD-Bayonne, W, J,
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Mark Douglas Ostendorff -76~-

money out of the general fund because there's not
enough money. And the only way they're going to get
this thing to work is put Bob Folkman over in
operations, to run operations also, so he can siphon
the money off to put into the -- because he would be
in charge of budgets, in operations. And he would
take that money and put it in operations, put it over
into the buildings that we didn't get finished.

éo that's the discussion --

Yeah.

-- with Ken Simpson?

Right.

Did you talk to Jimmy Gillespie?

T've never met Jimmy Gillespie. I've only met -- I
met two of them, and I have talked to Trotter.
Trotter was the one that's supposed to be the crazy
guy, but he's far from it.

what's that?

He's far from crazy. He knows what he's doing, in my
opinion.

I think we'll get to that chronologically in a Tittle
bit.

Yeah, okay.

Back to this exhibit here, exhibit 4, which is the

December 7, 2010 letter.
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Mark Douglas Ostendorff -77-

uh-huh.

when you get this letter, your understanding is that
you're done on June 30, 2011. That's going to be
your last day at that point?

Tentatively. We know it's not going to -- we know
they can't do it without us. We know that. And
that's going to change. We all knew that we were
probably going to be around, as long as there's
money. If the money's gone, of course we are gone,
because they can't write you a bad check. As long as
there was money, we were going to be there.

The letter doesn’t say that, though. Right?

Right, the letter doesn't say it.

Did you have any discussion with anybody other than
Ken Simpson about that Tetter, -about the December
7th --

I probably have just joked with the contractors that
we're supposed to gone, all of us are getting the ax.
was that something that the contracto%s were privy to
otherwise, or not?

T don't really know. I don't know if anybody's told
them other than us.

what's your understanding of how they’ve continued to
work on the buildings after you and the other project

managers were gone?

29




A
PICKENS COUNTY:

RS

fatd

December 7, 2010
Via Hand Delivery

Dear Mark Ostendorff:

Due to scheduled completion of certain Building Fund projects, your employment with the
School District of Pickens County will end on June 30, 201 1. For this reason, you will not be
receiving a letter of intent for the 2011-2012 school year. I wanted to inform you early, so you
can begin planning. We want to thank you for your contribution to the successful completion of
these projects, and wish you the best as you pursue other career opportunities. If you have any
questions, please contact Dr. Kelly Pew at 397-1036.

Sincerely, W
ti )

enry H. Hunt, Ph.D.
Superintendent
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PHONE: 397-1000 FAX: 855-8159 i
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Mark Douglas Ostendorff -123-

A. No. No, I°'d not seen that. He didn't give that to
me that Tuesday, telling me that.

Q. But could it have been 1in existence, and he just

didn't give it to you?

A. I have -- I object to that, because that's
speculation. I have no idea. I'm sure —— it depends
on who had custody of the document. If it was

already sent over to personnel, then, yeah.

Q. So your objection is you don't want to speculate --
A. Right.

Q. --— as to whether he had it or not?

A.  Yeah.

Q. You don't have any evidence that he doctored this up
and made this right before the unemployment hearing?

A. I coé]dn't have any idea. -

Q. That's fine, okay. So then you went to br. Pew and
had that discussion with her? |

A.  uh-huh.

MR. BARLOW:
And then let me go ahead and mark this one.

pefendant's Exhibit No. 7 marked for identification

'(3/16/11 Correspondence)

EXAMINATION RESUMED BY MR. BARLOW:

Q. okay, Mark, I'm going to show you Exhibit 7.

C AL (Reviewing document). Yes, I remember this.
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Megk Douglas ,oetendorff : o -124-
when did you gét this?
Henry Hunt handed 1t to. me, when I met with him.
And you met: w1th Henry Hunt on March 17th7

Yeah I»thxnk that probab?y.——‘l 11 have to assume.

: Right off the top of my head .I'm not sure. But,

~yeah, that wou?d be close to it.

You don' t have any reason to d1spute that as being
the date you . met w1th h1m7 |

The date, no.

No, you don't? o

I do not. And I will have -- he'1l have notes he
made. And I don't know if(i‘made aﬁy‘notes on that
d15cues1on with him or not. |

pid you make any notes of your first conversation
wfthfédb Fe1kﬁén,‘invwhith‘he toid you you were going

to be terminated?

' Yes; because I -- and I've got these handwritten

notes or either it was -- it was somethingicombined-

_ maybe w1th Ke??y Pew’s d1scuss1on with her involved

on that March lst.

You did a writeup after that or something?

I d?d just =- jotted some notes, because I answered
this Wetter LO her or either —- I don t remember who
I addressed it to. It was the -- maybe it was the

school board members or maybe it was toyHenry Hunt.

go—




School District of Pickens County
Building success beyond the classroon.

March 16, 2011

M. Mark Ostendorf
PO Box 1486 - .
Greenville, SC 29610

. _ Dear Mx. Ostendorf, -

This letter is to confirm that Mr. Bob Folkman terminated your employment with the School

District of Pickens County effective March 1, 2011. He met with you on Febmary 28,2011 to
discuss specific performance concerns that led to the recommendation for termination. The
performance concerns include taking time off without approval, failing to maintain established

work bours and not completing assigned tasks. If you have questions regarding the conference

held with Mr. Folkman.or the contents of this letter, please contact me. Dr. Hunt is scheduled to {
meet with you on Thursday, March 17, 2011 at 9:00 am to further discuss this matter.

Sipcerely, .
Kelly U. Pew, PhD.
, ' C: Henry H. Hunt, Ph.D., Superintendent

Mr. Bob Folkman
Personnel File
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February 11,.2014.

To: School District of Pickens County
School Board of Pickens County
Alex Saitta
judy Edwards’
Jimmy Gillespie
Heérbert Cooper
Jifh Shelton
Beri Trotier ‘ .
Kelly-Pew ‘ :
Henry Hurit
Robert Folkman

Re: Mark Ostendorif employment termination

Genttemen : - e \ P L

This letter i$ a final demand for damages from my wrongful d;scharge for the dollar amount of
$2868, 881,00 The dolfaramounts are from :

1) tost wages- 0f$.132,481.00 .

2) Lost setirement income of $ 134,400. 00 T

The lost wages are for 2years.ahd 4 months at $ 70,000.00 salaty per year., less 530 AB1that.! received
from unempldyment insurance and employmerit incorhe. | was assured employment atjeast 5 years, up
fo 7 years, for the duration of the building program. The lost retirement is lost retirement of $ 400.00
per month for an estimated life expectancy-to age 28, This amount is close to the amount | wolild have
added 16 my NG retirement plan had | hot left Charlotte. Dtility Department to come to SDPC. Based on
extensive efforts to find any employment with sC Retirement ‘System partn:ipatton,i cannot expect to
find any employnient that | can financially survive' on muchw less what | was making at SOPC or Charlotte
Utilities. There is also a new issie of 8 years ¢ of-contnbutlcn to receive benefits. My age now is 60.

My damages would need to intr"ease or dec‘rease b'ased ’or’i taxafféct éhd p'i'esfent \taiue of money.

If we cannot come to an agreement to settle,. l will file 2, 1awsuxt againstall persens listed-above either
callectwely or mdeualfy if § suedndividually, any- defendant can cross dam anyone else.

lf ! have tafi le the law\sutt } ws[! ﬁle fton February 25,2014 I wilk not let any statute of limitations:,
become an igsize. Even thotgh | inade claims or settlement and also. SDPC appeal after March
1,2011,and the last of jogs of unemployment insurance was in May 2011, itis only prudentto-file by

‘February 75™.

éx:
[O

syonne, N, J,

B *6GAD.3
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A-walver of statute &f fimitations would be acceptable if you want to settle. The waiver will heed to
_meet SC statutes:and alsoa clear statement of intent to settle. Thé waiver would have to befrom each
person fisted above. Twould need to receive the waiver in time o assure it will satisfy legal
requirements:THose not oh a wavier will be sued o the February 25, 2014 date.

if litigated, I will ask for both-actual and punitive ddmages: I will also ask for any attorney fees and tax,
CONSEquences. ' :

Oncea !'aws_ui't~is filed, it canhot be seaf_ea‘{‘rom the gublic domain:

1 will deivand.a jury trfal’to be the triersof fact. If ajudge ever didmisses the case orany:part of it under
fule 56 {c}, | wiil appeat and if necessary to the US.Supreme Court . It will get overturned by Anderson
v. Liberty Lobby: The apfieal process can easily.take 7 years to be remarided to the original trial court.
Yoiir name will be a party to'the lawsuit for its duration. 'am currently in'the appeat procass for 2
appeals with SunTrust Mortgage whichi is now 6 years old and [expett at leastanother 3 years if [ have
to go to the US Supreme Court. ,

if you look on the York County Clerk of Couirt’s website, you can, look up.my name. You will clearly see
that.|.am very experienced with litigation. It is 2 reflection of being inrthe consiruction industry. | can
assure'you that there is nothing advantageous with having your name on a lawsuit for 2ny length of

time.
The issites to justify any Summons and €omplaintat a minimum will be:

A) Regarding.my discharge-

" 1) Wrongful discharge- this will include Folkroan , Péw, and any others responsible formy discharge.
There is no basis to tefminate a public employee because he'was having a conversation with a
feiend of 3 Board: member about, the possible shortfall of construction budgets with public funding
and application of Act 388. Wrongful discharge s both actual and punitive damages under tort.

2) Civi Conspiracy related to my discharge — this will inclitde Folkman , Pew, at least one Board’
member. Civil Conspiracy is both actual énd punitiva damages under fort.

3} Willful negligence —by all Board membersand ‘Pew and Hunt if any jnformation provided to the
Boatd of my:appeal and was against reinstating my employffient and compensation for wrongful
discharge. . ‘ ' ' ' :

R

4y Intentional fratd- Evidence will show that Folkman used fraudulerit intent to have me apply.for

- time off when he deliberately made himsglf unayeilable without notice to approve in advance.
This weas likely Pew and at feast one Board member. Intentional fraud is both actual and punitive

damages.

5) Civil conspiracy-That Folkman and fikely Péw andat least one Board member planned the
fraudulent'strategy to discharge me. Civil conspiracy is beth actual and punitive damages.

~



§) Retalitory discharge- by Bob Folkman and at least pne Board member. Retaliatory discharge is
both actual and punitive damages. Ita Iso includes u'zmages emotional siress, etc:

7) Malice - Folkman terminated me on Tuesday March.1 but back dated it to Monday February
28 This meanit that | had onie less month coverage of health insurance which | needed for my

chronic hayfever. treatiment,

8) Intimidation- Folkman intimidated fellow employées on Monday February 28 and rg'm,foréed that
mfiridation on Tuesday March 1 by te(minating tme. That strategy was Jikely in collusion with at
least-one Board member.

B} Regarding Bob Folkman's falsé testimony under oath at my unemployment insurance hearingin
iwhich | was penalized-ten weeks based on his false testimony-

1) Intentional fraud — Folkman presented-a ﬁau_duleqﬂy contrived document to supplement his false
testimony. Intentional fraud is Both actual and punitive-damages under tort. :

2) " Civil conspiracy —this involves at least Eéikman‘am_i. Rew. Civil conspiracy is both actualiz-md
' punitive damages under tort. )

3)Willful riegligence — this will include Pew: Hunt. and all Board members. All knew or should have-
known that Folkman was going to. provide false testimony and intentional fraud at the hearing.
Willful negligence is both actual-and punitive dafmages under tort.

) Defamation of character- possible actual damages for future.employment with other employers.
Also, all employment applications asK if ever beeri terminated or forced to résign or ask to give

reason why left an émployef:

D)} Any statute thajc.rec_]ujres emplayers to protect the bublic employée irr carrying out his duty. Alsp.
any SC.or US Constitutional issyes. : :
The allegations on the complaint will be explicit and accofhpanied by my affidavits to the facts fo assiire

the cdseé isriot dismissed by & Pr.ejudicia,l Judge. Anyz‘pi’o;matfbn each person Wishes to provide me, if
credible and timely, may affectmy allegations against that person: My mailing address is:

Mark Ostendorff

135 Cedar Creek Circle

Central, SC 29630

~ My telephone number is (864)640-3340. Leave 3 voicenmail as-| do not answer any urirecognized
number. ‘

~



43 ydu wish to settle, there could be options agreeahle to me:

1). Pay me back wages-of $70,008.00/yr for the 2 years and4 months, and make the required
contributions ta the SC Retirément System . Reinstate me with a minimum wage émployment for
only aslongas it takes to be in Sitive standing of 5years of previpus employment. t will agree to
leave as soon as it is certain that 1 will start receiving my monthly retirement benefit for my 5
years-of service at the AFC of $70,000.00. This would have fo be consistent with SC Retirement
System’s policles { must be empioyéd at the time | return themoney that | eaglier had to
withdraw. We can adjustto reflect my previous income of the 2 year, 4 month period.

2) Pay me back wages of2 years and 4 months , then the $400.00/month each month asfong as
= ] amalive. That could be 100 more yearsor 1 day. This method will reduce the net tax i owe overa
Jump sum amount. Again, adjust to my previous income of the 2 year, 4 month period. .

3). Pay ovef time the both the back wages of $70,000.00/yr for the 2yr and 4 months, along with the
$400.004menth retirement-amount. This too would reduce the net tax { would owe over a lump

sum amount.

4) |am open toany other options.

a sé‘tfdement would mzke moot any issues and no longera basis for a.lawsuit as | would no longer have

been-damaged.
| am not asking for anymore than the minimum | have lost.

You may Want to consider using any insurance caverage policies you may have to settle. If| win in-
Jawsuit ,usually 2 policy will pay court ardered judgment damages of negligence but they can sue you for
that amount and-also you have 16, pay for their attorney fees when they sue you. No policiés will pay for’
court ordered judgment,d'amages., from fraud, deceit, or malice, thus making you pay the judgment.

} hope we cancome g @ quick agreement. Tirae Is of the, essente. If we cannot come to an agreement
and no a wavier made, [ will file the lawsuit this month on the 25™. -

This is the same letter to all above persons. | will send one letter to each person addressed to the Schooi
District’s physical location. 1 will also rail a duplicate to each person if  have their other maifing
address. ' -

Sincerely,

Mark dstendorff-

4. 4-8
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Mark Douglas Ostendorff -57-

sign that.

po you have any document at all, from Reggie, that
says you were employed for a term of five years?

NO. | ‘ 7

Ts there any email or anything that would say that at
all?

No, but there was numerous conversations; we had a
couple meetings that we were all going to be gone
except for Jaime. Jaiée was supposed to take. over
the operations after that.

what if they don't have encugh money for your
position? Can they not --

well, that w;s -— because I asked Reggie where's the
money for five years. - He saié it's in the bank.
Because I asked him if it was going to be a bond
referendum. And he said no, we‘velalready got the
bond under that purchase payment plan. They got the
monies in the bank.

poes anybody at the district have a five-year
contract? Are you aware of anybody?

T have no idea.

Are you aware of anybody that has ever been hired to
a five-year contract at pickens County School
District --

None that I know of.
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Mark D)ouglas ostendorfsr . . -58-
-- 1in the bui]&ing\program?
None that I know.:
Bob Folkman was not?
I don't have no idea of Bob Folkman's situation.
You;&oh’t? You don't know if‘he.signed:the exact
same thing you aid? i
1 have no earih%y idea. It was strange. His
emp]oymeht was strange to me. He said he wasn't 1in
the fetirément plan. That was just -- it made- no
sensé. ' - |
were you‘in the éﬁate retirement b?an?‘
Yes. | |
So fhat was taken out of your check --
Right.
-- along with all the other withdrawé?s, déductions?
Right, yes. | ‘
Norma1'state'and federal taxes, and all that?
Right.
Is it your contention that things were taken out of
your check that shod1dn't have been?
NG. |
Dé you know ifMOtis had the same contract, notice of
intent to employ? | 7
I can't say if he actually had the same one. we all

signed it, I think, in the meeting room, because this

5/
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Mark Douglas Ostendorff , -61-

before --

No.

-- with any employer?

Huh—uh; I don't think so, no. I might have had one
with HUD. I can't remember. But you're still a
contract employee.

Sure. And HUD could stoé working with you anytime
they wanted? |

Right: I mean, yeah, they just -- you really -- vyou
were paid by the banks if you did an inspection.
Sure. You don't know how much the other project
managers were getting? }

I'm thinking Otis made 71. I'm just guessing,
because I think -- and lJaime was making 75.

Do you recall having further discussions after that
June eﬁail with Bob Folkman, about your appearance at |
Work and --

ch, this?

- ihe appearance of the truck? LookAat Exhibit 2.
I believe it was Exhibit 2.

My glasses on will help.

vYes, after 1 and 2.

Right. This one -- I kept this taped in front of my
desk.

That being Exhibit 27
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* "'Mark Douglas Ostendorff ) ] -152-

Rxght.

who 1s she cover1ng for?

I don'* know. I m on]y guess1ng

} And why is she cover1ng “for them7

Q. f That s f1ne, I mean, if that s the answer

Uh huh \
Bob Folkman. I guess yéﬁ're‘su§ng him individually
because you thwnk he has someth1ng to ga1n by gett1ng

rid of you7 -

That s correct
‘And what is- h1s 1ndav1dua1 ga1n by getting rid of
you, as opposed to h1s gain as an empToyee of the

‘ schooT d15tr1ct by not having to deal with you

anymore?

Becalse I m not ‘there to look at h?m That's how he .
gains. I m1ght gain know]edge of what he s d01ng on

someth1ng un1awfu1

Do you have: any ev1dence that he was do1ng anything

unlawful? ¢
His -- the way he was handling business was‘ of
N conCern. And he was meeting with -- I think it was

the Liberty High SchooT, how he's reso?ving the final

inspection and‘negotiating with the contractor, the

site. And he was meeting with himybersonalWy, but
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Mark Douglas Ostendorff -153-

didn't ask me to go. i've nevér heard of any time
one person spending public monéy without a witness.
when was that meeting? A

T don't know. But he said he was meeting and had met
with him, with Buddy. Buddy's one of the partners
there.

Buddy was one of the contractors?

veah. I can't remember. But that's -- why he has to
meet with them individually, that was a concern to
me. That's just not the way you do‘pusiness with
public money. |
Do you know anything else about that meeting --

No, I do not.

-- or what transpired at it?

Huh-uh. He might have told Buddy he Qasn't giving
him a dime, though. You know, I don't know. It's
just the telltales. It just does not lock -- I mean
nothing 1looks Tlike this makes any sense to a
reasonable person. And there again, as I said, there
may . have been }egitimate reasons why thgy didnft
rehire me andgnobody;s done anything wrong. It's
just that Bob Folkman couldn’t stand~mé,\maybe. I do
not know that.

That could be part of it.

oh, that's -- yeah. If that's it, then -- he can't

S6
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Mark Douglas Ostendorff -142-

no, he hadn't heard of anything.

Do you have any reason to believe that Bob Folkman
has given you a Ead reference to anybody?

The only thing is that I can't get a dadgum job.
It's just -- I can do virtually anything from
footings to financial statements and wél?ing to work
for 10, $12 an hour, and I still can't get anything.
But nobody has told you that, for example?

NOo.

That T can't hire you, because Bob Folkman said -
Yeah, rﬁght. |

-- you were not --

I can't fiﬁd anything. I haven't sent out any formal

requests other than through, you know, the school

district, whether anybody's inquired. But sometimes

-- you know, ydu wére doing good until yéu wrote us
that Tletter aéking. so I just don't know. And I'm
going to have to -- at some point I will, because
things just aren't making sense, gspecial?y Tike down
in Columbia, tfying to get on one of the new p?ants
down theré.

Butf as you sit here today, you don’'t have any --
veah, I don't know of any.

-- knowledge of that?

Nobody's ca11ed me up and said, hey, man, I can't
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Mark Douglas Ostendorff ' -143-

hire you because he gave me a bad reference. A Tot
of peopTé just -do not want to gét involved in stuff
like that. |

How about as far as anybody else at the séhpoT

district? Has anybody else told you that anybody

n you a bhad

eise-

reference?

. No. I hope not, but --

Let'é ralk about where you have applied for jobs

since you've been gone from the school district.

First of all, are you working now?

I work part-time for Food Lion in Seneca.

what are you doing for them?

I basically do janitor; mafhtenance, ‘stocking.
whatever they want me to do. I'm, you know, Tow
rung, bottom rung employee.

How long have you been working over there?

Two years.

and what do they pay you over there?

I really don't know. Nine dollars an hour, or
something 1ike that.

Is there-opportuhity for advancement fhere, af all?

T don't think I could advance there as Tlong as I
1ive. I mean, in the grocery store business, you

have to be there a really long time. No, there's —-
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Mark Douglas Ostendorff : -140-

~They were when I was ta?k1ng to them.(rI don't know

if they‘areinow,, Because 11ke I sa1d I'm not up to -

date on .

,;‘

RightL 91d you' taik to. anybody out of the community

about your term1nat10n7

oh, yeah I ta?ked to everybody 1n the worlé

Any Job 1nterv1ews

How abouL not }ob anterV1ews?

I tthk I talked to my o1d boss up Tn char?otte,

because} I had to ask “him if I need h1m for a

refereﬁee for a 3ob reference. "'so ‘I made sure I
kept in touch w1th h1m And you know, he worked
government and he worked for C1ty Councw? of Kings
Mounta%n. He. knows how 1t goes. ‘ o
who is-he?" |

He's fom‘HOWaré:?”

Toﬁ Howard? |

veah, and I dgon't know 1f he S st111 11v1ng in -
CharTotte or not. “'Ve got h1s number somewhere butb
he retired from Cher?otte—MeckTenburg. WOrked with
him virtdél]y ihe wﬁcfeﬁi4 Yeaf;;the?e. | |

Soc he serves as a reference for you?.

Yeah, I use h1m for a reference on a job appTwcaexon

some of them‘déd ask the last employer. I mean last

i

1

-
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Mélr)c Douglas Ostendorff . | " -156-—

Is that it?

- That" s al} I got on her yeah

What is your ev1dence of 1ntent10na1 fraud here,
number 47 |

okay, because Mr Fo?kman, he done the same process
of taking days off And then he fires me . on Monday,
based on ‘taking” that Friday off and he d1dn t know

if I took that . Feray off or not.

‘what is your reason for thinking that he dwdn x know

f that you took 1t off7

I'm go1ng to go by on what his test1mony, under sworn
oath is. That for the insurance, is that --

For unemployment? | ‘

Yeah, unemp?oyment insuranceﬂ Yeah. ‘I asked
Fo]kmen. I said how d1d you f; Sob how de you --
to the effect how dad you know 1f I was’ there on

that Fr1day, if you weren't there on that Fr1day? He

Asaid; I asked somebody, and wou?dn't provide a

name, who he asked. and that would be - hearsay
anyway. S6  you terminate someone ’based on what
somebody e?se sawd? And they wouldn't have known 1f

I was there or, not anyway

well, it's pretty s1mp1e for him to figure out 1T you
were there or not; isn't it?

No.
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Mark Douglas Ostendorff -159-

car being there‘or me not being in the office. And
he knows that. That's not -- that:was convenient,
and he never asked who it was;»A I mean he never
offered who the‘bgrson he even askéd on that Monday.
But you don't deny that ydu were out?

No, I don't deny it. He didn't know it. He never
even -- he's never known it until we talked about it
at the unempfoyment insurance hearing.

But you've ﬁéver denied that you were out either,
righf? | |

No, 'I never denied it.

Because you were out, i mean, you didn't come iﬁ
at -- |

Right.

-- all that day, right? Correct?

Yeah, that's correct, I did take that day off. But
he didn't know if I did or not. That's the point I
was trying to make.

I understand your point. I just don't understand the
relevance of the point.

He —- ‘

Explain —- \

Okay, back up. He's firing me for not being there,
when he doesn't know if I'm there or not. He's fired

me because, according to this, if you get down to --

s

=
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The Honorable Lee S. Alford T Yo /

Moss Justice Center ° D

1675-1J York Highway
- York, SC29745-7434

. RE: MarkD. Ostendorff V. School Dlstnct of Plckens Countv
’ - ‘ C.A. No 2014—CP 39—00259 <

Dear Judge Alford:

I am wntmg in. response to your ema11 followmg the Apnl 1, 2015 summary, o
_]udgment hearing in this case, in which you requested that the parties clanfy their posmons on e
whether the Plaintiff has stated a claxm for breach of an alleged ﬁve-year oral contract. . ‘The =~
School District submits that Plaintiff hds not stated a claim for breach of contract and summary o
judgment j is appropriate for the followmg reasons . ¥

_First, Plaintiff’s complamt whlch I have attached to thlS letter does not assert a
breach of contract claim. Although Plaintiff is appearing pro se, heis still requn'ed to follow ‘the
rules of civil procedure and is held to the same standards as if he had an attorney See Szate Voo
Burton, 356 S.C. 259, 265, 589 S.E.2d 6,9.n. 5 (2003): (ﬁndmg a pro’ se litigant has full

respons1b111ty for complying with substantive and procedural requu'ements of the law); Goodson .
‘ v. American Bankers Ins. Co. of Fla.; 295 S. C. 400 403, 368 S.E.2d 687, 689- (Ct -App.-1988).. -
The complaint alleges only tort clalms and' no reachng of the. complamt would have- put the -
School District on fair notice that Plaintiff was pursuing a breach: of contract action: “As1 - .
represented to the Court during oral argument, Plaintiff clalmed at deposmon that’ he had been - = - *
told that his employment with the School District was to be for “at least five years,” and as’ such ,
I was prepared to address a breach of contract claim' at the hearmg, The School Dlstnct has not
agreed to any amendment of the complamt to add a breach of contract theory or to txy thit i issue.
by consent. Mr. Ostendorff’s Apnl 16, 2015 reply ‘to the Court’s mqmry com" rms that he was‘ .
pursumg tort theories, rather than abreach of contract theory PT oo s

Second, even 1f Mr. Ostendorff had properly alleged breach of a ﬁve-year ora.l
employment contract, his mere performance of his job duties for several years -would not save' iU

that claim from the statute of frauds. Courts applying South Carolina law have. held that part' PR e

performance of an alleged oral employment contract that cannot be completed in a year does not»: o

é’/
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take the alleged contract out of the statute of frauds See Computer Servzcenters Inc v. Beacon
Mfg. Co., 328 F. Supp 653, 655 n. 3 (D.S.C. 1970) (citing Hillhouse v. Jennings, 60 S.C. 373, 38
S.E. 599 (1901)), aff’d, 443 F.2d 906 (4th Cir. 1971). The Georgia Court of Appeals explained
the rationale for refusing to recognize part performance n relaxmg the statute of frauds in the
context of an alleged oral employment contract as follows: :

. An oral employment contract for a deﬁmte term -not to be
performed within one year is within the statute of frauds
Although the statute of frauds does not apply where there has been‘ :
such part performance of the contract “as would render ita fraud of -
the party refusmg to comply if the court did not compel a
performance,” the part performance required to obviate the statute
of frauds must be substantial and essential to the contract. Thus,
oral employment contracts for longer than. one year are
unenforceable unless there has been part performance that is -

consistent with the gresence of a contract and mconsnstent with the’
’ lack of a contract. .

Ford Clinic, Inc. v. Potter 540 S.E. 2d 275 277 78 (Ga Ct. App. 2000) (emphaszs ada’ed)

This squares with South Carolina courts’ consistent pronouncements that . part
performance must be “clearly and unequivocally referable.to the contract” and not some other
possible relationship to take the matter out of the statute of frauds. See Fesmire v. ngh 385

" S.C. 296, 311, 683 S.E.2d 803, 811 (Ct. App. 2009); Stackhouse v.-Cook, 271 S.C. 518, 523, 248,

S.E.2d 482, 484 (1978); Aust v. Beard, 230 S.C. 515, 523, 96 S.E.2d 558, 562 (1957). 'Thus,‘ a
plaintiff’s actions of coming to work and performing a job for the employer are not sufficient to -
establish part performance because they are not inconsistent with employment terminable at will

—the default rule in South Carolina — and are not “clearly and unequivocally referable” to the .

alleged employment contract. A contrary rule would eviscerate the statute of frauds and allow
any at-will employee who has worked for any period of time to claim and attempt to enforce an
oral contract of employment greater than a year. - l E ‘ Y

Finally, even if Mr. Ostendorff had alleged and could prdve a ﬁve-year}oral .
contract, as a matter of law, that contract necessan]y would have contained a provision making
his employment terminable at will. In Cape v. Greenville County School District, 365 S.C. 316,
618 S.E.2d 881 (S.C. 2005), the plaintiff unsuccessfully argued that because she had a contract
for a definite term, a spemﬁc contract provision allowing her to be terminated “at-will” was .

unenforceable and she could only be terminated for cause. The: Supreme ‘Court - dlsagreed
holding:

An employment contract for an indefinite term is’ preeumptiVely

terminable at will, while a contract for a definite term is’
presumptlvely terminable only on just cause. These are mere
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presumpnons, however, Wthh the pa.rtles can alter by express

contract provisions . . . the’ pa:rtles have, by an express contract
provision, altered the presumptlon that employment for a definite.
term is terminable only upon just cause, and replaced that

presumption with an at-will termmatxon clause. -

Cape, 365 S.C. at 318—19 618 S, E.2d at 882-83

Eight months pnor to ‘the termmatlon of his" employment in March 2011,
Mr. Ostendorff signed the attached “School Dlstnct of Pickens County Notice of Intent to .
Employ.” Section 7 of this document clearly states: 7. If employed, the unders1gned will be
an AT-WILL employee whose employment may ‘be terminated by the Supermtendent ‘whenever .
it is determined to be in the best interest of the District, upon notice to and consultation' ‘with the
employee.” Of course, this document also-states that “No promises ‘or assurances, whether
written or oral, which are contrary to or mcons1stent with the terms of this notice .of intent to
employ, create any contract of employment,” thereby further negatmg Plaintiff’s “oral contract”
argument. Even assuming that Plaintiff had earlier agreed. to a five-year oral contract of
employment the June 2010 Notice of Intent to Employ consntutes a valid, bilateral amendment
of that prior agreement that includes an at—wﬂl termination provision. Thus, Plamtlff cannot state
a breach of contract claim for the termination of his at-will employment.

For the foregoing reasons, the School Dlstnct is entitled to summary Judgment not
just on Plaintiff’s tort claims, but to the extent he' may have alleged any contract—based clalm '

We apprecxate the Court’ § consuderatlon of otir posmon in thlS matter and please )
do not hesitate to contact me 1f any additional mformat10n is needed

Sincerely youl’S_, )

-/ Thomas K. Barlow- -
tbarlow@chzlds—halhgan net

/Imc
Attachments

c: Mr. Mark D. Ostendorff
Mary Allison Caudell, ‘Esq.



] @}'f"’ﬁ" SCHOOL DISTRICT OF PICKENS COUNTY
N L"-J 74 c"u"m - NOTICE OF INTENT T0O EMPLOY

Narme: Mark Ostendorf , Tentative Location: MAINTENANCEIOPERATIONS
Job Assignment: BUILDING PROJECT MANAGER

You are notified that the School Distrigt of Pickens County School intends to empoy you in the tentative job assignment at
the tentative location shown above for the 2010-2011 school year. The District reserves the right to change job assignments
or locations upon nofice to and consultation witlr the employee, and no expectation of confinued employment beyond the
speclfied period has been created by this Notice of Intentto Employ. = - .. T

The language used i this doctmient does not ¢reate an employment contract with the Schoo/ District of Pickens
County. This document does not create any confractual rights or enfitlements. No promises or assurances,
whether wrltten or oral, which are contrary fo or inconsistent with the terms of this nofice of intent to emplay,
create any contract of employment. :

The following conditions are considered to be a part of this Notice of Intent to Employ,

Rate of Pay: 70,000.00 per year

2. Thisletter of Infent s for the 2010-2011 fiscal year, which begins July 1, 2010 and ends June 30,-
2011, 'Emplqyeg wil arrange the start and end date with the immediate supervisor, Do

3. Numberof Days: 240

4, You will be required fo present necessary health information according to current District palicy and
DHEC requirements. A fuberculosis form must be on file for each person working in the school
district. :

5, You will be required-to have all required federal documents completed and on file (e, 9 forms).

6. Loss or reduction in any amount of anticipated or appropriated local, stats or federal funding may,
at the discretion of the District, require a percentage reduction of salary, a reduction in the period of
employment and pro-rata reduction in salary, or a discontinuation of employment anticipated under
this Notice of Intent to Employ, ;

7 If employed, the undersigned will be an AT-WILL employee whose employment may be terminated ;
by the Superintendent whenever it js determined to be in the best interest of the District, upon - i
notice to and consultation with the employee. - C ) . J

N

% A e o— _ ' ' f
0 bl — el3fo |
Date : *

| Superintendent Date Emiployee

Please sign and return this Notice of Intent to the Central Services Ofﬁce {Human Resouices) by June é, 2010.

EXHIBIT
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STATE OF SOUTH CAROLINA . ‘IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS . ’ é’l%%%‘gg‘”c r%tlfrgry
' SOUTH L,ARUUNA
Mark D. Ostendorff I0ih FEB 28 P 1: 3
Plaintiff | o JUDICIAL CIRCUIT
.o o ?\ CASE NO.
20w - 39 QJ 9
School District of Pickens County - '
Boar;i of Trustees, School Districtof " o SUMQON'S"- ;
. Pickens County ‘ o B - .
Alex Saitta '
Judy Edwards
Jimmy Gillespie
Herbert Cooper
Jim Sbeltén
Ben Trotter
Kelly Pew
_Henry Hunt i '
, ébert Folkman ’
| Defendants |
_— Herbert Cooper
241 Pendieton Road
E— Clemson , SC 28631

» ou are to appear and defend thls action, wrthm 30
days after the service of the attached complamt to the Plaintiff and fatfure to do so judgment by default

7
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Will be rendered against you for the relief demanded in the complaint.

The Plaintiff’s mailing address is: 135 Cedar Creek Circle

February 28, 2014

Defendant and address:

School District of Pickens County

1348 Griffin Mill Road
Easley, SC 29640

Central , SC 29630

Board of Trustees, School District of Pickens County

1348 Griffin Mill Road
Easley, SC 29640

Alex Saitta
112 Fairway Drive
Pickens , SC 29671

Judy Edwards
104 Tanglewood Drive
Easley, SC 29642

Jimmy Gillespie
413 Chastain Road
Central, SC 29630

Herbert Cooper
241 Pendieton Road
Clemson, SC 29631

Jim Shelton

1510 Hunt’s Bridge Road

Easley, SC 29640

Ben Trotter
520 Rotterdam Road
Easley, SC 29640

Kelly Pew
1348 Griffin Mill Road
Easley, SC 29640

Henry Hunt
105 Inverness Way
Easley, SC 29642

Robert Folkman
200 Loch Lomond Drive
Pickens, SC 29671

Y

Mark D Ostendorff
Plaintiff, Pro Se
{864) 640-3340

A



STATE OF SOUTH CAROLIN\A o %’IL&E;& lugggfc;um OF commou PLEAS
COUNTY OF PICKENS B SR OUH L'ARULM\ ;
.fIﬂtFESZB F? I 3;
Mark D Ostendorff JUDICIAL ClRCUiT
\Pleintiff S : " CaseNo
v. R 2014-cp 34 ;259
SchoolDistrictofPtckensCounty ; ‘ COMPLAINT ¢
Board of Trustees, School District of o , WRONGFUL DlSCHARGE’
PickensCoun,ty - “ | )' ' L ’.
Alex Saltta 4_' - o o " JURY TRIAL DEMANDED ,
Judy Edwards 3 . E : \ | o
' Jimmy Gillespie A h o
Herbertceoper \
Ben Trotter | | C o
Kelly Pew
Henry Hunt = ‘
Robert Folkman - 'A C .
Co-Defendants

Comes now, Ostendorff Plamtiff to this Court Jun/ tnal demanded seeking recovery of monetary
damages from injury caused to him by the above Co-Defendants Ostendorff seeks damages forlost
income from lost employment and lost retirement that he would be entitled to had he not been
wrongfully discharged. Ostendorff was employed as a Pro;ect Manager in the Bulldmg Program for the
School District of Pickens County

Ostendorff also seeks monetary damages from the Co-Defendants in his loss of ten {10) weeks of
SC Unemployment lnsurance compensation This damage to Ostendorff was caused by Robert Folkman

i)



knowingly providing false testimony under sworn oath at.an appeal hearing in front of an lnve;tigative
Officer of the State of South Carolina from the Department of Employment and Workforce (SCDEW).

Ostendorff seeks monetary damages of the following dollar amounts:
Lost wages of $ 132,481.00

Lost retirement of § 134,400.00, less Ostendorff's contribution amount
of 7.5% or $ 12,250.00 equaling $ 122,150.00

Lost Unemployment Insurance benefits of $ 3,260.00

Ostendorff also seeks damages for defamétion of cha racter.

Ostendorff also seeks punitive damages, actual _damages, reasonable attomey’ s fees, and any
compensation that the Court or Triers -of -Fact (Jury) find due to Ostendorff.

Ostendorff seeks actual , compensatory, and punitive damages under ﬁort.

Ostendorff, Plaintiff alleges:

1.

That Ostendorff was a public servent being employed by the School Dlstrlct of P:ckens County,
South Carolina. -

2.

That defendants Saitta, Edwards, Gillespie, Cooper, Shelton, Trotter were Board Members of
the Board of Trustees, School District of Pickens County at the time of Ostendorff’s discharge.

3.

That defendant Hunt was the Superintendent of the School District of Prckens County at the
time of Ostendorff’s discharge. .

4.

That defendant Pew was the Director or Human Relations for the School District of Pickens

County at the time of Ostendorff’s discharge.



5.
That Folkman was the Bunldmg Program Admlmstrator and Ostendorff’s supervisor at the time
of Ostendorff’s discharge. ' -

That the defendants engaged in fraud mtentlonal fraud civil conspiracy, fa!se testlmony under sworn
oath, subordination of false testimony under sworn oath, neghgence, gross neghgence reckless {willful).
negligence, retaliatory discharge, unequal treatment, and wrongful discharge of Ostendorﬁ's
employment with the School Dlstr:ct of Pickens County (SDPC)

A

That the defendants da maged Ostendorff for reasons of personal gain, po Itlcal and or financial
gainor preventlon of financial loss. Thelr actlons were for their own benefit and not to the pubhc school
students of Pickens County.

8.
That Ostendorff was aware of the defendants’ misa‘pprdpnatwn of School District (SDPC ).
funding . The defendants found through a third party that Ostendorff was aware of misappropriation of
SDPC funding. The motive of the defendants to wrongfully dlscharge was to prevent Ostendorff from
finding , or being more aware of, additional misappropriation of School District (SDPC) funding. The

defendants devised a fraudulent plan to get rid of Ostendorff under the pretense of Ostendorff taking
unauthorized time off.

9

" Thatthe defendants engaged i m false testtmony under oath to hide the true motive |
iofwrongfully discharging Ostendorff. The false testimony under sworn oath was givento an
investigative official of the State of South Carolina of the Départment of Employment and Workforce.
The false testimony under oath materially damaged Ostendorff in being penalized ten weeks of
unemployment insurance compensation. Os’rendo,rff is of information and belief that all defendants
were involved in the false testimony and subordination of that false iestlmb'nv under sworn oath. All
defendants were given opportunity to explain their involvement in Ostendorff’s wrongful discharge but
none responded , except Trotter’s telephone discussion with Ostendorff after receiving Ostendorff's

appeal for reinstatement letter addressed to ali Board members



10.

That Ostendorff was wrongfully discharged from his employment with the School District of Pickens
County on Tuesday, March 1, 2011. Ostendorff came to employment on June 20, 2008. Ostendorff left
employment with The City of Charlotte , North Carolina, where he was an active member of the North
Carolina Retirement System. Ostendorff is currently receiving early monetary benefits for his prior
participation while being employed with the City of Charlotte.

11, , , .

That Ostendorff was assured that his employment with the School District of Pickens County would

be at a minimum of five (5) years , up to seven (7) years. The length of employment from minimum of 5
to 7 years would depend on the completion of the Building Program. Ostendorff accepted the
employment offer from the School District of Pickens County with the limiting condition of least 5 years
of consectutive employment. The 5 years would meet the minimum requirement to receive a retnrement .
benefit of $ 400.00 per month for life from the South Carolina Retirement System starting at age 60.

' Ostendorff was an active member of the SC Retvrement System atthe time he was wrongfully
discharged. - ‘

12,

That Ostendorff is owed for 2 years and 4 months at his prior salary of $ 70,000.00 per year. This
amount Is lessened by the amounts Ostendorff received from SC Unemployment Insurance and
employment he had from the period March 2, 2011, through June 30, 2013. The amount owed
Ostendorff may or may not be lessened from money he received in March from unused personal time or
vacation. Ostendorff was of the understanding that unused vacation or personal time was a
“use it or lose it “ policy when leaving employment. The amount may be increased of lessened from any
net affect of income taxes due. '

13.

That Ostendorff was wrongfully discharged because he had a conversation with a friend of a new
school board member about the possible shortfall of the Building Program construction budgets with
public funding . Also discussed was the application of Act 388 for funding of school operations and not

/G



to be used for new construction. That discussion was on either Tuesday, February 22, 2011, or Tuesday,
February 15, 2011. '

14.

That through the conversation with his friend , the new school board member knew that
Ostendorff was aware that the Building Program salaries were being paid from the School District
Operations fund. ACT 388 s for the Operations of the School District and is funded through SC sales
tax . The Building Program is funded by bond and Is repaid through Prckens County property tax rece;pts.
They are to be separate . - . : ,

15.

That Ostendorff was discharged to try to sulence him and not enable him to dtscover any other
misappropriation of ACT 388 money .

16,
That the School Board knew that were South Carolina Statutes that provrde severe pena!ties for
School Board Members and Supenntendents who misappropriate school funding '

That on Tuesday, March 1, 2011, around 7:30 AM, Ostendorff received an e-mail from Robert
Folkman , Building Program Administrator, instructing him to see him in his office. Folkman then
discharged Ostendorff. Folkman told Ostendorff that “ I'm {Folkman ) having to spend too much of my.
time on RC Edwards and McKissik and going to have to let you go.” This made absolutely no sense since
Ostendorff had numerous other projects in work that that would require even more of his time .

18.

That on Tuesday, March 1, 2011, in the AM, Ostendorff went to see Kelly Pew, Director of Human
Relations, at the School Districts main office to find the real reason why Ostendorff had been
discharged. While waiting to see Pew, the School District’s Benefit Specialist informed Ostendorff that

7



she had received word that Ostendorff was no lenger employed with SDPC ,but she received that word
on Monday ,February 28, 2011, a day before Folkman discharged Ostendorff.

19.

That on Tuesday , March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director )
of Human Relations, to ask why Ostendorff had been discharged. Ostendorff was told that that Folkman
told her that Ostendorff had been discharged because of “failure to complete assignments, failure to
maintain regular work hours, and taking unapproved time off’. Ostendorff replied that “ well, that’s the
first I've ever heard of it”. Pew quickly walked up to Ostendorff, shook his hand and said “good luck in
future employment”, and escorted Ostendorff out of her office. Pew made no effort to support what
Folkman had told her.

20.

That on Tuesday, March 1, 2011, during the short discussion between Pew and Ostendorff, Pew
never mentioned any appeal process within in SDPC policies regarding discharge. Folkman neither
mentioned any appeal policies within SDPC. All defendants conspired in a plan not to notify Ostendorff
of any appeal process because they knew that if Ostendorff did not make an appeal under SDPC policy
within in a prescribed timeframe , Ostendorff would lose all rights to bring about any legal action to
recover damages.

21,

That on Tuesday, March 1, 2011, Ostendorff returned to his SDPC office to gather his construction
reference books, he found his office ransacked. Ostendorff's computer was gone in which a mess was
made of his desk in removing cables, etc. It also appeared that someone had been rifling through
Ostendorff's files. it was obvious that someone was in a hurry to find what Ostendorff knew.

22,

That on Tuesday, March 1, 2011, Ostendorff requested the balance of the day off. Ostendorff filled
out his request for time form which was signed by Tim Newman. Folkman was not in the office to sign

the form. -



23.':

That on the evening of Tuesday March 1, 2011 Ostendorff called the Senior Project Manager ,
regarding about Folkman discharging Ostendorff The Semor Project Manager told Ostendorff that “you
shouldn’t have bad mouthed him”. Ostendorff replxed that ”i've never badmouthed him “. The Senior
Project Manager said “during the Monday morning meetmg he { Folkman) asked us (SDPC Building
Program employees) if we heard anythmg about Mark (Ostendorff) badmouthmg the Building Program -
to anyone on Chastain Road”. Ostendorff told the Senior’ PrOJect Manager t to make sure you write that
dewn with today’s date Ostendorff was out sick Monday, Febraury 28 2011 due to allergles

",;243 ‘;

That the conversation with the fnend of the SDPC Board member on February 22 or 15, 2011,
revealed that Ostendorff was aware of probable mrsappropnatlon was the real cause of Ostendorff's
discharge. The conversation came about durmg road work along Chastain Road in front of the son of the
friend of the Board member. Ostendorff had been’ negotlatlng wrth the fnend for several months .
regardmg the slope of the road work and the resultmg affect on hIS son’s property C

That dunng the conversatron with the friend of the Board member, the friend told Ostendorff
that he had a friend that was one of the new School Board Members and he { the new member) said
“the construction (program) money was a mess”. Ostendorff then said to the affect “ that could be true \
as | heard that the Financial Director told Alex Saitta durmg a School Beard meeting that the .
Constructxon Program salaries were comlng out of the general fund”. Ostendorff aiso saldto the affect “I
don’t think that’s allowed under the new state fundmg guidelines separatl ng new construction based on
property taxes and the general fund wh:ch is funded out of Columbna from state sales taxes" -Ostendorff
also said to the affect “if the construction budget was short then they (School Board) will have to put
Folkman in charge of Operatlons so he can siphon money over to the Building Program to complete
anythlng not covered in the bond money. ” Ostendorff said to the affect that “ Folkman was trying to get
rid of everyone (Building Program) so no one would be watchmg him and he couid get his S yearsinto
get retirement money”.

7 R
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26.

That shortly after being discharged , Ostendorff applied for Unemployment Insurance through ..
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC discharge him for cause. Ostendorff promptly contacted SCDEW and
was given allegations made by SDPC. The allegations were given to Ostendorff via telephone as SCDEW
will not provide allow a written copy to be'sent to the clamiant (Ostendorff) Ostendorff responded to
the allegations to SCOCEW. SCDEW determmed that Ostendorff was not eluglble for benefits.

27.

That on March 11,2011, Ostendorff senta Jetter addressed to Alex Saitta , SDPC Board -
Chairman, appealing his discharge. A copy was also sent to each SDPC Board member. The letter aiso
made a clalm for monetary damages. Ostendorff sent the letter as he found no appeal policy from SDPC,
but found on the SDPC webSIte that employees bemg laid off for budget reasons could appeal 1o the
SDPC Board.

28.

That shortly after sending the letter , Trotter called Ostendorff in which he was not aware that
Ostendorff was discharged. He said that Judy Edwards called him to ask if he knew anything about
Ostendorff’s discharge.

29,

That shortly after sending the letter to Saitta, Ostendorff received a voice mall from Saitta
informing Ostendorff that Henry Hunt, then SDPC Superintendent, would contact me on the SDPC
policy to any appeal.

30

That Ostendorff later received a voice mail for me to have a conference w1th Hunt for March
17,2011. Ostendorff had a discussion with Hunt on that date in Hunt’s office. Hunt did not appear of
knowledge of my discharge prior to my letter to Saitta of March 11,2011. tn that discussion with Hunt,
Ostendorff explained his position of his wrongful discharge. In that discussion, Ostendorff assured that
it was the conversation with the friend with the new school board member was the reason for
Ostendorff's discharge, not the reasons Kelly Pew provided Ostendorff on March 1, 2011. Ostendorff
also stated he was due monetary compensation for the additional 2 years and 4 months as for

S0



Ostendorff's assurance of 5 years , up to 7 years, of employment and also the retirement money he
would receive after the 5 years of employment. Hunt informed Ostendorff that Hunt would investigate
the matter, '

3i.

That on the March 17, 2011, meeting with Hunt, Ostendorff was given Kelly Pew’s letter dated
March 16, 2011, addressed to Ostendorff.

32,

That on April 5,2011, Ostendorff sent a letter to Pew regarding her letter of March 16,2011.
Ostendorff in his letter stated that Bob Folkman did not talk to Ostendorff on Monday , February
28,2011, as Ostendorff was out sick on Monday ,February 28,2011, which was consistent with what
Ostendorff informed Pew on the March 1, 2011, discussion that Ostendorff had with Pew. Ostendorff
further reiterated Ostendorff's the very short conversation with Folkman on March 1,2011, which was
consistent with Ostendorff’s assertion that Folkman discharged Ostendorff because “he was having to
spend too much of his time on RC Edwards and McKissik.”

33.
That on March 23, 2011, Hunt sent a letter to Ostendorff of Hunt’s investigation and findings.

ftem 1- Retribution- Hunt stated that “ | talked to the board member and he does not recall any
comments that would cause Mr. Folkman to retaliate against you.” Ostendorff has never talked to or
ever met the board member whom was the friend of the father of the property owner on Chastain
Road.

Hunt also stated “ Also , Mr. Folkman stated that no board member had talked with him about
you.” ’ ‘

Items 2 and 3- Regarded my assertion of politics and ulterior motives.

Item 4 — Malicious Intent- Hunt stated “ You feel that Mr.Folkman planned to deny you insurance
coverage for a month by terminating you on February 28. Your termination date was set as March 1 and
your coverage continues to March 31. Mr. Folkman does not handled insurance issues and was unaware
of the length of time insurance coverage continues after termination.”

The March 1, 2011 date for termination was only set for Ostendorff’s insurance because of the
March 1,2011 conversation with the Benefit Specialist that Ostendorff’s insurance had stopped as of
February 28, 2011. Ostendorff then told Pew and Pew then called the Benefit Specialist to correct the

B |



Insurance to run through March 2011 as Ostendorff had not actually been termmated by Folkman until )

the morning of March 1, 2011, and not February 28, 2011 K
Ostendorff was not pald for hrs day of employment of March 1, 2011

Ostendorff received health msurance through March 2011

<

Hunt’s investigation was not credlble Hunt was wrllfully neglrgent m his lnvestrgatlon and also
in his decision not to reinstate Ostendorff or compensate hrm for at least the remammg 2 years and 4
months along with retirement benef ts. l' EE N

34,0

That on April 5, 2011, Ostendorff sent a letter to Hunt appealmg his decision from his letter
dated March 23, 2011, as required by the SDPC Gnevances Pollcy That pollcy was attached to Hunt's

letter of March 23, 2011 A copy of Ostendorﬁ"s letter was sent to all board members WIth attachments.

The letter had attachments of Hunt’s letter, Pew's letter, Ostendorff’s reponse to Pew, and Ostendorff’s -

reponse to SCDEW.

Ostendorff pointed out numerous mconsrstencres wrth Ostendorff’s drscharge and Folkman s commentsr ’

to Hunt.

The main point being- how did Folkman know ifOstendorl’f took Friday, February 25 2011, off or not? .

The only thing Folkman knew was that he found a request for txme off by Ostendorﬁ in hIS m-basket on -

Monday, February 28, 2011.

The board members knew that Ostendorff was applymg for unemployment insurance beneflts

Ostendorff made a monetary clarm in that Ietter

‘ 35.'-»’-
That on Monday , February 28, 2011 Folkman termmated Ostendorff for the only reason
being that he found a piece of paper that requested time off The day requested off was Frlday, (

February 25, 2011.

Folkman would not of been of knowledge if Ostendorff was at work or not on Frlday February 25, 2011
because Folkman was not at work on Frrday 25 2011, : \
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Ostendorff was out sick on Monday, February 28, 2011. Folkman could not of asked Ostendorff if
Ostendorff took off Friday, February 25, 2011, because Ostendorff was unavailable to answer Folkman
on Monday , February 28, 2011.

In an earlier instance, Ostendorff requested, through the same method of requesting time off on the
Thursday before a Friday, the following Friday off and the request was approved by Folkman.
Ostendorff later decided that he needed to come in to work to'monitor a subcontractor that was fi illing
an underground storage tank at RC Edwards. Ostendorff drove his own vehicle to RC Edwards. While at
RC Edwards , Folkman asked Ostendorff to focate a Consulting Inspector who was late for the pre-
construction meeting being held at RC Edwards. Folkman knew that Ostendorff sometimes used his own
vehicle and not always his assigned SDPC vehicle. Thus, weather or not Ostendorffs personal vehicleis at
his office is no indication if Ostendorff i 1s at work. Ostendorff never retracted his a pproved Fnday off
although he worked the entire day that approved for tlme off,

SDPC does not terminate employment for employees placing requests for time off in their supervisor’s
in-basket. That is what the employee is asked to do.

it was a fraudulent plan of Folkman and the other defendants that fell apart . The plan was devised the
defendants who didn’t “cover their tracks”.

" 36.

That a letter dated April 6, 2011, from Hunt to Ostendorff informed Ostendorff that Hunt would
present Ostendorff’s letter requesting an appeal to the Board of Trustees.

37

That a letter dated April 13,2011, from Hunt to Ostendorff stating that the Board of Trustees
voted in public session to deny Ostendorff's request for a hearmg :

38.

That in March 2011, Ostendorff applied for unemployment insurance benéﬁts from South
Carolina Department of Employment and Workforce {SCDEW).

39.

That in March 2011, Ostendorff was contacted by SCDEW regarding allegations by SDPC
regarding Ostendorff’s discharge. The allegations were read to Ostendorff by SCDEW over the ;



telephone as SCDEW will not provide a written copy to a claimant. Os;tendorff was told by SCDEW that
the initials on the allegations were RB/RM.

.
That Ostendorff responded in wrutmg to SCDEW regardn ng the SDPC allegations in a letter dated
March 27,2011. The allegations were more of a post ~termination performance evaluation in which the

employee would have no notification of. Ostedorff responded to all allegations in which most ended
with that SDPC would need to be specific and not just general statements.

41.

i

That the letter Ostendorff sent to Hunt on Apnl 5 2011, had attached a copy of
Ostendorff's letter responding to SCDEW of SDPC ‘s allegations. All Board Members were sent a copy
of the letters.

42.

That Ostendorff received letter from SCDEW informing him that he was to bé penalized
fourteen weeks (14) of unemployment msurance benefits. Ostendorff sent an appeal request to SCDEW
on April 7, 2011, ~

43,

That Ostendorff received a notice from SCDEW dated April 20, 2011, notifying Ostendorff
of a SCDEW hearing to consider my appeal of the 14 week penalty. The hearing would be May 4, 2011.

44,

That during the May 4, 2011, SCDEW appeal hearing, Foikman gave false testimony under
sworn oath. ' ‘

The SCDEW hearing officer asked Folkman of what he (Folkman) sald at the time when Folkman
discharged Ostendorff.

Fotkman replied to the affect that “ | told him he took time off without authorlzatlon At this pomt of the

Building Program we cannot have employees taking time off.”



Folkman produced Ostendorff’s request for time off for Friday ,February 25, 2011, On that form
submitted at the hearing Ostendorff saw comments wi'itten request was denied and dated 2/28/2011,

Ostendorff asked Folkman in cross examination to the affect “ if you weren’t at work on Friday, how
would you know if | was at work or not?"

Folkman presented no evidence, no withesses but jUSt replied “ ' asked somebody”

Folkman would not say who he asked snmply because he didn’t ask anyone. Even if he did ask someone,
that someone’s response would only be hearsay Folkman was not prepared to come with an answer in
advance of Ostendorff’s question. ‘ ;

Folkman gave false testimony in the Heéring that he discussed the time off request with Ostendorff but -
Ostendorff was already terminated the day before. That false testimony caused Ostendorff to be
penalized 10 weeks of benefits of $ 326.00 per week. ) :

g5,

That upon leaving the heering’room on\May 4,2011, Qstendorff found Folkman waiting on him.
Ostendorff , though very surprised at Folkman's Waiting, comforted Falkman of his false testimony .
Folkman laughed and said “our conversation ( discharge on March 1, 2011) wasn't recorded and it
would be just your word against mine”. Fo!kman followed Ostendorff to his car when he volunteered
“Kelly Pew sent me here.”

46.

That Folkman terminated Ostendorff on Monday , February 28, 2011, and the weight of the
evidence presented to the triers-of-fact will sho{wlthat to be factual. The weight of the evidence will
show that Ostendorff was not a work on Monday, February 28,2011.

47.

That Folkman and the defendants devised a fraudulent plan to lure Ostendorff into the ususal
and accepted method of requesting time off then terminating him for taking unauthorized time off. The
plan was flawed as it did not take into consideration that Ostendorff would be sick from work on the
following Monday. Keeping to the devised plan, Folkman terminated Ostendorff on Monday, although
he was not there. 7 ’



Folkman told the Building Program eﬁployees during fhe usual Monday morning‘ meeting on February
21,2011, that he was going to take off the following Friday , February 25, 2011.

Folkman deliberately did not tell Ostendorf that Folkman was also going to take off Thursday afternoon
February 24, 2011.

Ostendorff had used this same procedure for requésting time off for Fridays. Ostendorff would {Nait until
at least until Thursday to request time off after he conferred with Folkman and the other two Project
Managers. If nothing was pending for Fridgay,’ then Ostendorff would then submit the form to Folkman.

Sometimes Folkman was in his office, sometimes not when Ostendorff submitted the request form.

If Folkman was in his office, he would sign the request form. Ostendorff would then give the épproved
form to the clerk.

If Folkman was not in his office, Ostendorff woutd leave in the request form in Folkman s m—basket in hlS
office. Folkman would then give the approved form to the clerk. :

Folkman knew this was the certain method élways used by Ostendorff. -
Folkman never denied Ostendorff takmg a Fnday off. .

Folkman never informed Ostendorff that Ostendorff would have to see the form w:th a sugnature
approving the request before takmg that time off

Ostendorff discussed, as usual, with the Senior Pro;ect Manager on Thursday, February 24,2011, if
there was anything pending on Frlday, February 25, 2011. If not, then Ostendorff would take Friday,
February 25, 2011, off and would put the request form in Folkman’s in-basket. The Senior Project
Manager said ok to take the Friday off. The Senior Project Manager was delegated by Folkman to handle
the Building Program when Folkman was out of the office. . '

48,

That Ostendorff was treated unequally as compared to the other two Project Ménagérs. As
examples, Ostendorff was required to be clean shaven every day, whereas another Project Manager
would not shave for two or three days on a regular basis. Ostendorff was required to keeb his assigned
SDPC clean every day, whereas another Project Manager would have dirt covering almost half of his
assigned SDPC vehicle for a week at a time without washmg it. :

le



49,

That Ostendorff in September 2012, requested of SDPC the home address or email address of
Hunt, then the former Superintendent, so Ostendorff could request of Hunt the information he gathered
during his investigation of Ostendorff’s discharge. Hunt would not respond to give his address only that
he wanted SDPC involved in giving me any information.

50.

That Ostendorf/ff is defamed as his name in the public. All employment applications ask for
reasons leaving previous employers and if ever been terminated or asked to resign.

51.

That the Bullding Program lacked transparency in funding and monies allocated and spent. Only
a graph was produced showing the overall projected Program spending as compared to actual by the
month. Ostendorff never saw an auditor or was ever audited for his projects to ensure no impropriety or
any appearance of impropriety. it appeared to Ostendorff that the almost one-third billion dollar
building program was lacking in oversight.

52.

That Folkman received a promotion shortly after discharging Ostendorff to Director of
Operations along with his position of Building Program Administrator. Ostendorff is of information and
belief that Folkman received a substantial pay increase at that new promotion. Pew was soon chosen as
Superintendent. Ostendorff is of the information and belief that Pew received a substantial pay increase
at that new promotion. Both Folkma\n and Pew were rewarded for their efforts in discharging Ostendorff
and providing cover for the Board’s handling of public funds

Damages

Ostendorff seeks actual ,compensatory, and punitive damages under breach and tort for wrongful
discharge.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the wrongful discharge.
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Ostendorff seeks actual and punitive damages under tort for negllgence gross neglrgence, reckless
{wiliful) negligence for not reinstating and compensatmg 0stendorFf '

Ostendorff seeks actual and punitive damages under tort for fraud and mtentional fraud in the
origination of the scheme to drscharge Ostendorff ' e

Ostendorff seeks actual and pumtlve damages under tort for crvil consplracy in the fraud and mtentaonal
fraud of the scheme to discharge Ostendorff.

Ostendorff seeks actual and pumtnre damages under tort for malloe m backdatmg drscharge dateto
reduce health insurance coverage. o ol ~[,,\;3 R Ce :
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Ostendorff seeks actual and punitwe damages under tort for fraud and mtentronal fraud for the false
testimony at the SCDEW hearing. . AR O ‘: Ik - :-1,‘:~~ o _l;f AR

Ostendorff seeks actual and punitive’ damages under tort for cnnl consprracy in the false testrmony in the
SCDEW hearing : . SRS

Ostendorff seeks actual and punttive damages under tort for negllgence, gross neghgence, and
gross(willful) negligence in subordinating false testimony at the SCDEW heanng ‘ '

Ostendorff seeks general damages for defamatron Special damages wrll be sought rf drscovely reveals
monetary loss to Ostendorff due to fraudulent opinlons grven to prospectrve employers of
Ostendorff’s past work hrsbory and dlscharge 2

Ostendorff demands of this Court a Judgment for relief of hlS damages the surn of $ 254 631 00 as weli
as punltlve damages and other relref that the’ tners of fact (Jury) and Court ﬁnd proper and just to
Ostendorff. o

Ostendorff affirms :
That | have prepared this pleading’ and it is to the best of my knowledge

That | have contacted all defendants m wntmg and have acted in good falth to resolve thrs matte -

Mark D Ostendorff ;
138 Cedar Creek Circle
_ Central, SC 29630
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Certificate of Counsel-

The undersigned hereby cer‘tifies‘that the Supplemental Record on Appeal Re’spond‘ent’ s
Designation Of Matter contains all material proposed :

and not any other material.

‘ August 28, 2017 o %// y

 Mark 'Ostendqrf'f
135 Cedar Creek Circle
Central, SC29630
(864)640-3340.
Appellant,-pro se - -
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