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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF LEXINGTON } ELEVENTH JUDICIAL CIRCUIT
)
Rodney C. Bryan, ) C.A. No. 2011-CP-32-0674
S.C.D.C. No. 329517
Applicant,
V. ‘ORDER GRANTING
BELATED APPEAL

State of South Carolina,

Respondent,

Nt N N S N N e N N s

This matter comes before the Court by way of a post-conviction reliel (PCR) application
filed on February 17, 2011. Respondent filed its Return on or about August 1, 2011. An
evidentiary hearing into the matter was convened on August 15, 2013, at the Lexington County
Courthouse. Applicant was present at. the hearing and proceeded pro se. Respondent was
represented by Walt Whitmire, Esquire, of the South Carolina Attorney General’s Office.

PROCEDURAL HISTORY

Applicant is prescntly confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Lexington County Clerk of Court. Applicant was indicted at the
October 2007 term of the Lexington County Grand Jury for criminal domestic violence of a high
and aggravated nature (2007-GS-32-3034); violation of a courl order ol protection
(2007-G8-32-3033); kidnapping (2007-GS-32-3042); and two counts of spousal sexual battery
(2007-GS-32-3040; -3041). On July 14, 2008, Applicant proceeded to trial before the Honorable
R. Knox McMahon and a jury. He was represented by Theo Williams, Esquire. The Jury
convicted Applicant as charged. Judge McMahon sentenced Applicant on July 16, 2008 to

twenty-{ive (25) years for kidnapping; ten (10) years for each count of spousal sexual battéry; ten
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(10) years for criminal domestic violence ol a high and aggravated nature; and thirty (30) days
for the violation of an order of protection.
A timely Notice of Appeal was filed on Applicant’s behalf and an appeal was perfected
by Robert Pachak, Esquirc, of thc South Carolina Office of Appellate Defense, pursuant o
Andcrs v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed the
appeal and relieved appellate counsel] in an unpublished opinion filed February 22, 2010. State
v. Brown, No. 2010-UP-136 (S.C. Ct. App. Feb. 22, 2010). Applicant thereafter filed a Petition
for Writ of Certiorari seeking review by the South Carolina Supreme Court.  Respondent
submitted a letter waiving a lormal response. The South Carolina Supreme Court issued an order
dated May 26, 2010, dismissing the matter because it does not entertain petitions for writs of
certiorari where the South Carolina Court of Appeals has dismissed an appeal after conducting
an Anders review.! The Remittitur was issued by the South Carolina Court of Appeals on May
28, 2010,
On August 19, 2010, Applicant filed a Petition for Writ of Certiorari to the United States
Supreme Court. That petition was denied on January 10, 2010.
ALLEGATIONS
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following reasons:
1. Ineffective assistance counsel:
a. Trial counsel failed to object to Dr. Ross testifying and bolstering the State’s
hypothesis;
b. I'rial counscl failcd to objcct when the victim consistently refused to deny or
accept facts;
c. Trial counscl tailed to object when the trial court denied Applicant’s motion for a
directed verdict;

d. Trial counsel erred to concur with the trial judge when he opined to solicit a
waiver on not having to notify Applicant his rights;

! See State v. Lyles, 381 8.C. 442, 673 5.E.2d 811 (2009).
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e. Trial counscl failed to request the charge of false imprisonment;

f. Trial counsel failed to ¢laboratc on Applicant’s motion for trial judge to recuse
himself;

g. Trial counsel failcd to object to improper comments and interruptions made by the
trial judge; and

h, ‘I'rial counsel failed {o object to the State improperly amending indictments,

On Augusl 19, 2013, Applicant amended his application to include the following
allegations:

1. Ineffective assistance of appellatc counsel for failing to brief issue of directed
verdict on kidnapping indictment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony and evidence presented at the évidentiary hearing,
observed the witnesscs presented at the hearing, passed upon their credibility, and weighed the
testimony accordingly. Further, this Court reviewed the Clerk of Court records regarding the
subject convictions, Applicant’s records from the South Carolina Department of Corrections, the
application for post-conviction relief, the transcripts and documents from the prior proceedings,
the post-conviction relief transcript, and the legal arguments of counsel. Pursuant to S.C. Code
Ann. §17-27-80 (2015), this Court makes the following findings of fact based upon all of the
probative evidence presented.

Ineffective Assistance of Counsel

In a post-conviction relief acti'on, the applicant has the bl}rden of proving the allegations
in the application. Rule 71.1(c), SCRCP; Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Where
incffective assistance ol counsel is alleged as a ground for relief, the Applicant must prove that
"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S, 668,

(1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).
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The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counscl
rendered adcquate assistance and made all significant decisions in the exercise of rcasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicani must

overcome this presumption to receive relicf. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).

Courts usc a two-pronged test in evaluating allegations of in;effective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient. Undecr this
prong, attorney performance is measured by its "reasonableness under profcssional norms."
Cherry, 300 8.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonahle probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Id. at 117-18, 386 S.E.2d at 625.

a. Bolstering

This Court finds Applicant has not met his burden to prove counsel was inellective for
failing to object to purported bolstering by the State’s expert witness, Dr. Catherine Ross. First,
Dr. Ross’s testimony did not impermissibly bolster the victim. Dr. Ross — an expert in the field
of criminal domestic violence — testified about the effects of abusive relationships on victims
generally. Tr., p. 346-352. She explained different types of abuse, and went over common
misconceptions about domestic violence. Tr, p. 348-49,

Dr. Ross further testified that the viclim’s symptoms were consistent with those of a
woman who had been a victim of domestic violence, Tr. p. 354-55, and that some of her actions

were consistent with a “post-traumatic stress responsc.” Ir. p. 356. Crucially, Dr. Ross did not
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testify that she belicved the viclim, or that the victim had testified credibly. Becausc Dr. Ross
did not improperly bolster the victim’s testimony, this Court finds counsel’s failurc to object did
not constitute deficient performance.

This Court further finds Applicant has failed 10 meet his burden to show prejudice.
Counsel testified credibly at the PCR hearing that his strategy was, in part, “to indicate that
[Applicant] had already been convicted” of a separate, unrelated criminal domestic violence
offcnse, as a result of the very damaging video evidence against Applicant. PCR Tr. p. 68.
Becausg this strategy involved admitting that Applicant had abused his wile in the past, this
Court finds any imptoper vouching by Dr. Ross concerning that issue does not call into question
the outcome of the proceeding in this case, This allegation is therefore denied and dismissed.

b. Removal from thq Courtroom

Applicant’s allegation that counsel was ineffective in failing to object to his rcmoval
from the courtroom while his cﬁildren testified is also without merit. Circuit courls must treat
sensitively witnesses who are very young by using closed or taped sessions when appropriate.
§.C. Code § 16-3-1550(E). Accordingly, where specific findings are made and certain
safeguards arc taken, allowing a witness to testify outside the physical presence of a criminal

defendan! may not implicate the confrontation clause. See Starnes v. State, 307 S.C. 247, 414

S.LE.2d 582 (1992) (griminal defendant’s right to confrontation not violated when vidcotaped
testimony of victim used, where trial judge had madc spccific factual finding that child was
fearful of testifying in front of defendant and would be traumatized and intimidated if required to
testify in her presence, and where defendant’s trial attorney was present when child’s testimony

was taken by video tape, and defendant was able to view proceeding by way of closed one-way
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circuit television monitor and was in constant contact with her atlorney through use of
headphones).

In the present case, the trial court carefully considered the testimony of an expert and
made spccific findings that the young children — who witnessed a large amount of the abuse —
would be traumatized if required to face Applicant in the courtroom. 'Ir.-p. 66. The trial court
therefore determined that a special courtroom procedure was necessary to protect the welfare of
the children pursuant to section 1550(E). Id. Counsel objected to this ruling on the record, and
the issuc was briefed on appeal. Accordingly, this Court finds Applicant has failed to show
deficiency with regard to Applicant’s performance.

Applicant has similarly failed to prove that he was prejudiced as a result of any alleged
deficiency. While a defendant has a constitutional right to be present at every stage of the
criminal proceeding against him, no presumption of prejudice arises from a defendant’s
exclusion. State v, Shuler, 344 8.C. 604, 625, 545 S.I..2d 805, 815 (2001). This Court notes that

Applicant has failed to even assert any prejudice that resulted from his exclusion during the

testimony of his children. See State v. Lopez, 306 S.C. 362, 365, 412 S.E.2d 390, 392 (1991).
Moreover, an examination of the record reveals no prejudice from Applicant’s exclusion during
this portion of the trial. Applicant saw and heard the testimony of his children through the
“media room” and with counsel. Tr. p. 120-21. Applicant’s trial counsel was in the courtroom
and was able to conduct cross-examination. Finally, the trial judge instructed the jury that they
were not to take into account or even discuss during deliberations the fact that Applicant was not
present for the testimony of either witness. Tr. p. 122; 154. Sce Foyc v. State, 335 S.C. 586, 590

n. 1, 518 S.E.2d 265, 267 n. 1 (1999) (A jury is presumed to follow instructions). Accordingly,
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this Court finds Applicant has failed to meet his burden with regard to this allegation. It is
therefore denied.

¢. Conceding Guilt and Prior Bad Act Evidence

Applicant has also failed to meet his hurden to prove counsel was incffective for
“conceding guilt.” Counsel did not concede guilt, but rather conceded that Applicant had
previously pled guilty to a separate ériminal domestic violence oftense. Counsel testified that his
trial strategy was to concedc that Applicant had been convicted of criminal domestic violence

“[nJot the CDV thal he was being tried for, but to indicate that he had already

been convicted of the CDV. If they werc going to use that video, and if they were

going to say that that video [was] indicative of what happened, then, then what

[the victim is] referring to is another CDV, not anything that was occurring then.”

PCR Tr. p. 68. The video, admitted over counsel’s objcction,® apparently

portrayed evidence of domestic violence.

Counsel’s credible testimony is dispositive to this issue — because he had a valid trial

strategy, this Court finds no deficiency. See, ¢.g., Dempsey v, State, 363 S.C. 365, 370, 610

S.E.2d 812, 815 (2005) (citing McLaughlin v. State, 352 S.C. 476, 483-84, 575 S.E.2d 841, 844-
45 (2003)). Accordingly, this allegation is without merit and is dismissed.

Ineffective Assistance of Appellate Counsel

Failure to Brief Issue of Directed Verdict on Kidnapping Indictment

Applicant alleged at the evidentiary héaring that api)ellate counsel was ineffective for
failing to draft a merits brief on trial counsel’s motion for a directed verdict of not guilty on the
indictment for kidnapping on the basis that the indictment alleges that the victim was prevented
from leaving between the datcs of September 14, 2007 and September 16, 2007. This Court
finds this allegation is also without meril.

A defendant is constitutionally cntitled to the eflective assistance of appellate counsel.

2 Tr, p. 298.
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Evitts v, Lucey, 469 U.S. 387, 105 S.Ct. 830 (1985). "However, appellate counsel is not

required to raisc cvery non-frivolous issue that is presented by the record." Thrift v. State, 302

S.C. 535, 539, 397 S.E.2d 523, 526 (1990) (citing Jones v. Barnes, 463 U.S. 745 (1983)).

Appellate counsel has a professional duty to choose among potential issues according to their

~merit. Jones v. Barnes, 463 U.S, 745 (1983). Where the strategic decision to exclude certain
issues on appeal is bascd on reasonable professional judgment, the failure to appeal all trial
errors is not incffcctive assistance of counsel. Griffin v, Aiken, 775 F.2d 1226 (4th Cir. 1985).

The applicant must show that appellate counsel's petformance was deficient and that he
was prejudiced by the deficiency. Thrift, 302 S.C. at 537, 397 S.E.2d at 526; Strickland, 466
U.S. at 687. When a claim of ineffective assistancc of appellate counsel is based upon failure to
raise viable issues, the court must cxamine the record to determine "whether appellate counsel
failed to present significant and obvious issues on appeal.” Gray v. Greer, 800 F.2d 644, 646
(7th Cir. 1986). Generally, the presumption of effective assistance of appellate counsel will be
overcome only when the alleged ignored issues are clearly stronger than those actually raised on
" appeal. Id,

This Court first finds Applicant has failed to mect his burden to show appellate counsel
failed to present a “significant and obvious issue” with respect 1o directed verdict on the
kidnapping indictment, In a motion for a directed verdict in a criminal case, the trial court is

concerned with the existence or non-existence of evidence, not its weight, State v. Burdette, 335

S.C. 34, 45, 515 S.E.2d 525, 531 (1999). If the State presents any evidence which reasonably
tends to prove the defendant’s guilt, or from which the defendant’s guilt could be fairly and

logically deduced, the case must go to the jury. State v. Poindexter, 314 S.C. 490, 431 S.E.2d

254 (1993) (¢mphasis added). On appeal from the denial of a motion for dirccted verdiet,
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reviewing courts must view the evidence in a light most favorable to the State. Statc v. Schrock,
283 5.C. 129,322 S.E.2d 450 (1984).

In the present case, the State submitted evidence that could reasonably be said to prove
Applicant’s guilt of kidnapping. The victim testified that she as prevented from leaving by
“[i]ntimidation” from Applicant. Tr. p. 323; PCR Tr. p. 24.  Applicant’s danghter further
testified that he cut the phone lines to the house during the time period in question. Tr. p. 131.
Applicant’s son testified that he was unable to leave the house and get»to the neighbor’s house.
Tr. p. 158-59. Clearly there was direct and circumstantial evidence that indicated Applicant was
guilty of kidnapping, as thg trial court ruled following counsel’s motion. Tr. p. 368. As
Applicant has failed to meet his burden, this allegation is dismis;‘.ed.

Trial Judge Recusal

This Court further finds Applicant has failed to show any constitutional violation or
deprivation as a result of the trial court’s refusal to recusc himsclf. Initially, this allegation is a
direct appeal issue, and is therefore not appropriate for consideration on post-conviction relief.
Post-conviction relief “is not a substitute for nor does it affect any remedy incident to the
proceedings in the trial court, or of direct review of the sentence or conviction.” S.C. Code Ann.
§ 17-27-20(b); sce, also, Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1975) (“Itis
uniformly held that an application for post-conviction relief is not a substitutc for an appcal.”™).
Therefore, a post-conviction relicf application cannot assert any issues that could have been
raised at trial or on appeal unless couched as claims of ineffective assistance of counsel.
Drayton v. Evatt, 312 8.C. 4, 8, 430 S.E.2d 517, 520 (1993) (citing, Hyman v. State, 278 S.C.
501, 299 S.E.2d 330 (1983)). Applicant could have raised the issue of the trial judge’s refusal to

recuse himself on appeal, The failure to do so bars this allegation as a ground for relief.
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Applicant simply cannot use post-conviction relief to bring this free standing claim of a
constitutional violation,

In any event, Applicant’s underlying claim is entirely ﬁthout merit. A judge should
disqualify himself or herself in a proceeding in which the jﬁdge’s impartiality might reasonably
be questioned. Canon 3(E)(2)(a) of Rule 501, SCACR. It is not cnough for a parly seeking

disqualification to simply allege bias or prejudice. Roche v. Young Bros.. Inc., of Florence, 332

S.C. 75, 5034 S.E.2d 311 (1998). The alleged bias or prejudice must stem from an extra-judicial
sourcc and result in a decision based on information other than what the judge learned from his

or her participation in the case as a judge. Payne v, Holiday Towers, Inc., 283 S.C. 210, 321

S.E.2d 179 (Ct. App. 1984). If there is no evidence of judicial bias or prejudice, a judge’s failure
to disqualify himself will not be reversed. Ellis v. Procter & Gamble Distrib. Co., 315 S.C. 283,
433 S.E.2d 856 (1993).

During Applicant’s trial, the judge disclosed on the record that his daughter was
employcd with the Lexinglon County Solicitor’s Office. Neither the Solicitor nor Applicant
objected to the trial judge continuing on the case. In addition, when asked by the Court during
his PCR evidentiary hearing whether he wanted a mistrial “based on the fact that Judge
McMahon’s daughter worked for the Solicitor’s Office,” Applicant said “[a]bsolutcly not, not on
this basis.,” PCR Tr. p. 41. Applicant failed to object or indicate his objections to counsel when
prompted by the trial judge. Applicant’s contrary testimony — that counsel lied to the trial court _
when he said hc had discussed the malter with Applicant for fifteen minutes — is not credible.

Concerning Applicant’s allegation that the trial judge should have recused himself “based
on the totality of the circumslances,” he has failed to show any substantive basis for recusal.

PCR Tr. p. 39. Applicant has failed to show any actual evidence of judicial prejudice. This
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Court also finds credible counsel’s testimony that he did not believe there was a reason for a
mistrial in this case, and that the judge did not “cross the line to where it appear[ed] hc [was]
favoring one side or the other.” PCR Tr. P. 82-83. Accordingly, this allegation is denied and
dismissed.

Right to Testify

The sole issue remaining is whether Applicant was denied the right to testi fy. A defendant’s
decision whether or not to testify must be made with the understanding of the consequences of
either choice. Brown v. State, 340 S.C. 590, 594, 533 S.E.2d 308, 310 (2000). A dcfendant’s
waiver of his Fifth Amendment right must be made knowingly and voluntarily. Id.

Here the record is unclear as to whether Applicant knowingly and intelligently waived his
right to testify. Defense Counsel merely stated to the trial judge that Applicant did not want to
testify and that the trial judge did not need to intervicw him, Tr. P. 374. Applicant testified at his
PCR hearing that defense counsel did not fully discuss the right to testify with him and that
Applicant wanted (o testify in his defense but defense counsel informed the trial judge otherwise.
PCRTr. P. 29-33. This issue was not addressed by appellate counsel in Applicant’s original appeal.

The State produced no evidence as to why the issue was not addressed, In Brown, the Supreme

Court declined to state that failure to question the defendant on the record would automatically
requirc a new trial but granted a new trial nonetheless due to the fact that neither the trial judge
nor defense counsel apprised Brown of his Fifth Amendment rights. As a precautionary measure,
an on the record colloquy between the trial judge and the defendant would ensure that the defendant
was aware of his right to testify. The dissent by Judge Finney more aptly addressed that the
violation of a constitutionally protected right should require a new trial. This Court is of the belief

that the failure to address this issue on appeal without explanation to the court is ineffective
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assistance of appellatc counsel. Therefore, Applicant is entitled to a belated appeal on the sole
issue as to whether he was properly apprised of and then waived his TFifth Amendment right to
tcstify..
ALL OTHER ALLEGATIONS
As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this order, the Court finds Applicant failed to present any
evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned any

such allegations.

[Signature follows]
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CONCLUSION

Accordingly, THEREFORE, Applicant is entitled to a new appeal as a result of appellate
counsel’s deficient performance regarding his right to testify. Applicant has not established any
constitutional violations or deprivations beyond this sole issue. Counsel was not deficient in any
other manmer, nor was Applicant prejudiced by the remainder of counsel’s representation.

Therefore, IT IS FURHER ORDERED that each of Applicant’s other allegations must be

denied and dismissed with prejudice

IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Relief be denied and dismissed with
prejudice;

2. Within thirty (30) days of service of this Order, Applicant must file a notice of
appeal to secure the appropriate review of Applicant’s conviction,

S S S

Edgar W. Dickson
Presiding Judge, Eleventh Judicial Circuit

AND IT IS SO ORDERED!

&‘“—M Jo , 2018
J
% , South Carolina
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ALAN Wi soN
AI'TORNEY GENERAL

January 31, 2018

The Honorable Lisa M. Cromer
Lexington County Clerk of Court
205 Last Main St, Suite {28,
Lexington, SC 29072

Re;: Rodney C. Bryan v. State of South Carolina
2011-CP-32-0674

Dear Ms. Comer:

Please find the original Order Granting Belated Appeal signed by the Honorahle Edgar
W. Dickson, January 30, 2018, in the above referenced post-conviction relicf action, (or [iling in
your officc, Plcasce serve 4 filed copy of this Order on the parties in this case.

Sincerely,

uﬁ/@«gcu,é /gl«:é/

Troyeshi Brailey
Paralegal for Melody J. Brown

Senior Assistant Deputy Attorney General
/trb
(Enclosures)

c¢: Rodney C. Bryan, #329517 (w/enclosurcs)
T.ee Correctional Institution
990 Wisacky Highway
Rishopville, SC 29010
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