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(On Monday, June 28, 2010, the trial convenes
at approximately 2:05 p.m., the defendant being present
with counsel, Ms. Kennedy and Mr. Schwacke, and the
following proceedings were had:)

THE COURT: Please be seated.

All right. We're going to begin with the

defendant's request for a continuance.

Ms. Williams, this is your argument on behalf
of the state?

MS. WILLIAMS: Yes, Your Honor.

THE COﬁRT: And I have heard on a previous --
on a previous motion for a continuance, having heard
this matter, is it the state's position, first of all,
that if this case is called for trial and I do not grant
the motion for continuance that you will be able to
prove every element of this case?

MS. WILLIAMS: Yes, Your Honor.

THE COURT: And you will be able to prove
every element of this case without referring to or
having the Court make a determination that Detective
Merrithew is unavailable for the purposes of any hearsay
statements?

MS. WILLIAMS: Yes, Your Honor. In fact, the
video -- yes, Your Honor. The videotape shows the whole

interview with Detective Merrithew and Ms. Kennedy's

STATE v MICHAELSON - Vol. I - Monday, June 28, 2010
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client. And as he enters the room, he introduces
himself, making it obvious that he's never met

Mr. Michaelson before. And the whole interview is
taped, and that tape is available for the Court's review
if you so wish.

THE COURT: And is it the state's position
that based upon your review and preparation for this
case, as well as during discussions with other
witnesses, that Detective Merrithew would be able to --
would not, would not provide any exculpatory evidence in
this case?

MS. WILLIAMS: Absolutely, Your Honor.

THE COURT: .All right. Thank you. And,

Ms. Williams, you -- assuming that should the Court rule
and deny the request for a continuance, you are well
aware that that motion for continuance could be renewed
at any pdint during this trial, especially at the close
of the state's case, and at that point if the Court
feels that you have not met your burden and the Court
grants the renewed motion for a continuance, assuming it
is not granted at this time, that jeopardy could attach
at that time and thus precluding this case to go forward
again?

MS. WILLIAMS: Yes, we understand that, Your

Honoxr.

STATE v MICHAELSON - Vol. I - Monday, June 28, 2010
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THE COURT: All right. Ms. Kennedy, I have
reviewed the memorandum in support. I have reviewed the
cases that you have presented. I will be happy to hear
from you again regarding your motion for a continuance.

And, first of all, I'd like for you to
address if there is any new information that the Court
-- that has occurred or due to your preparation in this
case 1f there's anything new that you have made a
determination regarding that was not presented in the
last argument.

MS. KENNEDY: Yes, Your Honor. And I
appreciate the Court's patience, but -- and I have
prepared my presentation consistent with an outline that
addresses -- beginning with the outline, that addresses
the issues that were raised in the -- in the response
that the state filed, and then I would be prepared to go
forward with the due process issues and the

confrontation issues that weren't addressed by -- in the

" Court's order, with all due respect to your -prior

findings, Your Honor.
THE COURT: All right.
MS. KENNEDY: Thank you, Your Honor.
Before we start, what I would respectfully
request is that the Court grant a motion based on my

argument to preclude any further investigation of this

STATE v MICHAELSON - Vol. I - Monday, June 28, 2010
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case by the Solicitor's Office and/or any of its agents,
to include the investigators employed by the Solicitor's
Office and also the folks in the Berkeley County
Sheriff's Office.

This motion requires me, in effect, to lay
out my defense in anticipation -- so that the Court will
understand and know the reason that I consider Detective
Merrithew material. So I just would like to shut it
down right now and have the Court rule that they can't
use any of the information that I'm using in my argument
to further beef up/their case.

THE COURT: Ms. Williams, your response to
that request? |

MS. WILLIAMS: We are here the day of trial.
I don't know of any rule that would preclude either
party from exercising due diligence in advocating the
state's case or the defense's case.

I don't know of any rule of law that would
allow her to -- would allow defense counsel to prevent
us from preparing for trial. It would be like if we
gave her a witness list, it would be like I'm saying,
oh, you've got our witness list now, that gives you an
in to our strategy, so you can't call any of our
witnesses.

You know, we're not in an investigative mode

STATE v MICHAELSON - Vol. I - Monday, June 28, 2010
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right now, but I can't imagine what she would say that
would make that happen, but I'm a little reluctant to
say that we're going to stop preparing for trial just
because Ms. Kennedy is arguing a continuance motion. So
I don't think we agree to that. If there is some case .
law or some kind of rule that she knows of, I would like
to understand what it is.

THE COURT: What I heard Ms. Kennedy, what
her concern is, that she is going to reveal a
substantial portion of her trial strategy in order to --
in order for the Court to understand what Detective
Merrithew's materiality is with respect to this, and
that based upon that, she is requesting that they won't
backtrack, I'm assuming, and fill in the gaps, were
there to be any, of Detective Merrithew's testimony.

Did I accurately state your position?

MS. KENNEDY: Yes. Yes, Your Honor. Because
the rule and the case law requires that I establish my
case through materiality, and my position simply is
this. Given one portion of it, given the- inadequacies
of the investigation, that those would be the things
that I could attack Detective Merrithew on, and those
are also the things that would alert the state to what I
regard as significant potential weaknesses in the

strength of their evidence.
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THE COURT: Any response to that,
Ms. Williams?

MS. WILLIAMS: Your Honor, the evidence is
what it is. There's no witness who's going to change
their story because of anything Ms. Kennedy says. If
something were to come up during direct examination,
cross-examination, redirect during the trial, we would
have the right to then investigate matters to
rehabilitate witnesses or to cross-examine witnesses.

We will follow all the rules of evidence and
all the rules of criminal procedure and any rule that
this Court imposes upon us, but I'm just -- that sounds
like a very blanket rule, and I'm not sure I understand
what the basis is, because we're going to be revealing
things, too, when we argue our motion. It's the day of
trial, the facts are going to unfold, and I think each
party has a right to continue to exercise due diligence
to prepare for trial.

THE COURT: Your response to that,

Ms. Kennedy, and any case law or anything that ---

MS. KENNEDY: Your Honor, I'll be candid with
the Court, I have no -- no case law because this is a
situation of -- of first impression based on my review
of Supreme Court cases and also South Carolina cases.

The assistant solicitor is absolutely
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correct; we are here on the day of trial. Her case has
already been prepared. She has structured her case
around the witnesses she intends to present. I just got
a witness list this morning. I was just advised this
morning that -- of the state's intention to sever these
cases. And that tells me that they have their case in
place. They are prepared to go forward on what their
theory of the case is.

I jﬁsb don't want -- in order to protect my
client's rights, I don't want us to be in a position at
some point where I am revealing, which I have to do for
purposes of this motion, my theory of the case, and then
based on my representations today, they then are allowed
to reopen their investigation and fill in, as you say,
the gaps in their case, which only strengthens their
case and undermines my ability to present my -- my
defense for my client.

There's no rule there. It's just simple
common sense, given where we are and the posture of the
case that the state has put us in this morning.

THE COURT: Ms. Kennedy, I hear what you're
saying, but without case law to -- to define this
argument for the Court, I am denying a blanket request.
The rule of discovery is ongoing. You will be given --

even if I grant your request for a continuance at this
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point in time, it's not going to make -- make a
difference at that point. And then if I do not grant
your request for a continuance, you would have the
opportunity to examine and cross-examine and make a
motion to exclude any new -- newly discovered evidence
that has been given to you.

MS. KENNEDY: Your Honor, I understand your
ruling. May I respectfully request that I be allowed to
renew that, my motion, or address some of those issues
that the Court is raising or the assistant solicitor is
raising at the end of my argument?

THE COURT: Yes, ma'am.

MS. KENNEDY: Thank you. The other, just two
housekeeping matters, Your Honor...

THE COURT: Yes, ma'am.

MS. KENNEDY: --- before I start the
substance of argument.

We met in chambers this morning to discuss
the process of the trial. During the course of that;
that meeting, I advised the Court that I had not been
provided certain discovery materials. One of them, the
main one is a document entitled South Carolina Law
Enforcement Division Polygraph Report. It was a
post-polygraph report given to -- given to the

prosecution. It was a polygraph examination done on one
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Jeremiah Scharer, S-C-H-A-R-E-R. I did -- I advised the
Court I did receive the preliminary field polygraph
report, but the subsequent post-interview report I did
not receive in my discovery materials.

And I would advise the Court that I was, in
speaking with -- with Ms. Melissa Gay who represents
Trey Feaster in this matter, she made me aware of it
yesterday afternoon in a conversation that she and T
had.

I have looked at my discovery materials
again. I did not receive this from the Solicitor's
Office.

THE COURT: And have you had an opportunity
after our pretrial conference to obtain a copy of that
information? »

MS. KENNEDY: Yes, Your Honor, I did. I did.

THE COURT: And based upon that, do you feel
that the state intentionally was attempting to deprive
the defendant of that material?

MS. KENNEDY: No, Your Honor. I can't make
that assertion whatsoever, and I do not attempt to.

THE COURT: And, Ms. Kennedy, what -- are you
asking for any relief?

MS. KENNEDY: This is for purposes of the

record, Your Honor.
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THE COURT: Yes, ma'am.

MS. KENNEDY: Based on the evolution of this
case, because we've gone from my understanding that
certain witnesses would be called, and they are not
being called. We've gone through the state's continuous
opposition to our motion for severance based on Brewton
issues and some -- a number of others, but that that was
subsequently changed at the last moment. I'm just doing
that to preserve the record so that there won't be any
more additional surprises.

THE COURT: And you are not requesting any
additional relief?

MS. KENNEDY: Not at this time, Your Honor.

THE COURT: Thank you.

MS. KENNEDY: Thank you.

THE COURT: Any other housekeeping matters?

MS. KENNEDY: Yes, Your Honor. I would
respectfully request that you place me under oath for
purposes of the Rule 7(a) and (b), materiality issue.

THE COURT: All right. And, Ms. Kennedy, do
you believe that I must swear you in, or is it the --
the very fact that you are an officer of the Court and
have submitted affidavits, do you not believe that is
sufficient?

MS. KENNEDY: No. I would, ordinarily, Your
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Honor, but that's been one of the constant arguments
against -- against my motion and certain assertions that
were made regarding the first motion for continuance.

My understanding is under State vs. Smith
that was tried in this courtroom, and the Court of
Appeals case 4662 SCCA, South Carlina Court of Appeals,
it requires that I be placed under oath. The motion --
that case specifically says that the motion for
continuance is being denied because there was no
testimony under oath about the continuance and also
because -- it wasn't done under oath.

THE COURT: Ms. Kennedy, that was State
v. Schmidt or Smith?

MS. KENNEDY: Smith, Your Honor. It's State
vs. Marquita Smith, M-A-R-Q-U-I-T-A. I'm sorry, Your
Honor, I just have the advance sheet, Court of Appeals,
number 4662.

THE COURT: And that was Judge Jefferson's
case. Is that correct?

MS. KENNEDY: Yes. Yes, Your Honor. And it
specifically states: No motion for a continuance of
trial shall be granted on account of a witness's absence
without the oath of the party, his counsel, or agent to
the following effect: the testimony of the witness is

material to the support of the action or defense of the
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moving party; the motion is not intended for delay, but
is made solely because he cannot go safely to trial
without such testimony; and has made use of dué
diligence to procure the testimony of the witness or
such other circumstances as will satisfy the court that
the motion was not intended for delay.

THE COURT: Ms. Williams, is it just -- is it
your understanding that I must place Ms. Kennedy or is
your belief that -- that I must place her under oath?

MS. WILLIAMS: No, Your Honor. I think the
fact that it's on the record, she's an officer of the
Court, and we've never -- the only time that we've ever
taken issue with a 7(a) or (b) issue is when there was a
conference in chambers with a different judge, not Your
Honor, and we asked that ‘it be putxon the record.

We would stipulate that if she as an officer
of the Court makes her argument on the record that that
would satisfy 7(b).

THE COURT: Ms. Kennedy, I agree that since
you are an officer of the Court and you are making your
motion, additionally that you have provided an affidavit
detailing certain issues and the time line concerning
this case, I am not going to place you under oath. I
believe that the fact that you are an officer of this

Court that one could make the assertion that is
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sufficient enough for the purposes of a motion for a

continuance.
MS. KENNEDY: Thank you, Your Honor.
THE COURT: Thank you.

MS. KENNEDY: Just trying to preserve the

record.

THE COURT: Yes, ma'am.

MS. KENNEDY: All right. Your Honor, as the
Court is well aware, this is the -- the initial motion

for continuance was filed as a Rule 7(a), pursuant to
Rule 7(a) of the South Carolina Rules of Criminal
Procedure. There was, as Ms. Williams asserted, an
in-chambers conference that was done off the record
because it was done the Wednesday before Thanksgiving
and there was no court reporter present.

The rule requires, which I have compiied
with, that the -- that an order issued shall be in
writing, and that I was required, which apparently Judge
Young or Markley Dennis were satisfied -- shall be made
in writing, shall be made only upon a showing of good
and sufficient legal cause, and shall be filed forthwith
the clerk of court.

. I submitted a proposed order because’ the
whole issue in that case initially or the motion was the

unavailability of Detective Gerald Merrithew for
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purposes of the trial that was supposed to be called on
Monday, November 30th.

I realize, again according to the rule, that
the motion for continuance cannot be extended beyond the
next term of court without the approval of the chief
administrative judge, which obviously at that pdint in
time... _

THE COURT: It was Judge Dennis.

MS. KENNEDY: Was Judge Dennis, yes, Your
Honor. But they didn't put it back on the trial docket
until you assumed the bench or the administrative --
yoﬁr term as chief administrative judge.

There are a number of assertions in
Ms. Williams' response to -- to my motion which I'11
just go through one by one.

As indicated, she took issue that the -- that
the hearing was not on the record. I explained to the
Court that ---

THE COURT: Ms. Kennedy, I'm going to
interrupt you just for a variety of reasons.

MS. KENNEDY: Okay.

THE COURT: Do we need to rehash the previous
motion for a éontinuance? Because this Court is
treating this motion for continuance, because we are

here today, and I am going to treat your motion for
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continuance -- you may, of course, reference any of the
others, but I'm going to treat it as a motion for a
continuance. So I don't -- I do not know that I need to

hear all the particulars of the previous motion for a
continuance.

MS. KENNEDY: Your Honor, I'm not doing that.
I've simply gone through Ms. Williams' -- the assistant
solicitor's response to my motion and which was filed on
June the 24th which addresses the state's issues. And I
apologize to the Court because it has to necessarily
incorporate some prior matters that were heard, but this
is what was filed last Friday.

She refers to it as a meeting with Judge
Dennis. It says Judge Dennis continued the case for the
November 30th term and suggested that I contact Witness
Merrithew about a possible deposition. And at some
point contact information was given to me so that on
January of 2010, again after the conclusion of Judge
Dennis' administrative term, so that I could do that.

Your Honor, I have in my research, and I've
provided cases to Your Honor and to the solicitor, I
know of no method, either by videotape or affidavit,
that I could use to secure the testimony of Detective
Merrithew.

South Carolina law allows for the videotaping
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of certain witnesses under certain circumstances, and
it's 1imitéd to children, and that is done fortobvious
reasons. The case law dating back to I think 1952, Your
Honor, asserts that there is a -- that videos -- I mean,
that affidavits are inadmissible in a criminal trial.
So the suggestion that I have some way to secure
Detective Merrithew{s testimony by videotaping is
contrary)to the law. |

In addition to which, Your Honor, even though
South Carolina has adopted the -- what is called the --
Court's indulgénce -- Uniform Act to Secure the

Attendance of Witnesses from Without a State in Criminal

. Proceedings, and I apologize to the Court I don't have

the cite for that, it obviously relates only to a
witness who. is outside of the confines of the United‘
States. It has no accessibility to a person who is
outside of this country. I have no method of compulsory
process to have Detective -- or secure Detective
Merrithew's presence. |

As Your Honor knows, the state under the
guise of having a meeting with you to -- with thé Court
to address issues in cases that were related to and just
ultimate disposition of Detective Merrithew's cases, we
were in chambers with Your Honor and with Leigh Hunter

who at that point in time was representing Jason
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Maxwell. The ostensible reason for us to be able to
meet with you was to discuss what cases and how to
handle Detective Merrithew's absence. It was in that
chambers conference that Assistant Solicitor Williams
asserted that they don't have any intention of using him
as a witness.

I would advise the Court that my client was
arrested on August the 7th of 2007. We are now almost
to August of 2010. Allowing for the fact that there
were only -- that when this case first came in to the
Solicitor's Office, there were like four months,
discounting the four months from August through December
which I would concede there's obviously no opportunity
to prepare to get this case for trial. In the terms of
the years 2008 and 2009, there were over 30 terms of
court during which this case could have been called
duringuwhich Detective Merrithew was present and
available to me for compulsofy process.

And it was only after -- and I only quite
found out by happenstance that Detective Merrithew was
unavailable. It was only after he had effectively
removed himself from the jurisdiction of the court that
this case was actually placed on final notice for trial.

Prior to that, I had received a number of

notices and with the standard "if the case is not
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reached during this term of court, it will be carried
over to the next term of court."

So there were like two or three terms of
court during which and from October to the time when
Detective Merrithew left, my understanding, in November,
that this case could have been called for trial.

THE COURT: He left in November of '08 or
'09?

MS. KENNEDY: '09, Your Honor, '09. He left
in December of '09.

And we -- and if that happened, we would not
be in -- in the position that we are today. There are
-- so, Your Honor, that addresses the procedural issues.

The materiality, the materiality issues are
simply this. Detective Merrithew was the lead
investigator in the case. He assumed control over it,
authority over it, whatever, in August of -- sometime in
2006.

In August of 2007, Katherine Feaster, a
defendant, a codefendant in this case, was initially
brought into custod¥ based on Detective Merrithew's
investigation for receiving stolen goods.

THE COURT: Hold on one second.

If you wish to hear, if you can't hear,

please move up instead of leaning over the -- over the
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bench. Y'all are free to move up a couple of seats if
you'd like to. Thank you.

(said persons in the audience comply.)

MS. KENNEDY: Your Honor, so, and this -- and
this is the sequence of the investigation. Detective
Merrithew testified at the preliminary hearing that he
was given a list of people to -- got a list of people
from Ms. Frances Reeves, who is the decedent's mother,
about people who were in the area at the time. He used
that list to develop leads.

I have a right, I believe, under cross to
examine him on that issue, because there's been --
there's no list been provided to me, because it goes to
-- it goes to the issue of how my client was developed
as a suspect.

In addition to that, Detective Merrithew
testified that they did additional follow-up stuff after
Ms. Feaster was in custody, but there's no information
about what that follow-up stuff is.

The problem with that is, with it is, Your
Honor, simply that Katherine Feaster was arrested when
they went to -- Detective Merrithew and Sergeant Diane
Freeman went to Pelzer and picked her up based on
information and matching of pawnshop records about some

jewelry that was allegedly stolen from Mr. Reeves. He

STATE v MICHAELSON - Vol. I - Monday, June 28, 2010




I

1
2
3
4
;
6
7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

37
22

developed her as a suspect. He brought her in.
What the evidence would show, Your Honor, is

that they went to -- they went to Pelzer and picked her

up. I would concede that police officers can drive

their cars very fast, but it's at least a
three-and-a-half hour drive from -- from Pelzer back to
Moncks Corner. During that time, the whole time,

Ms. Feaster was in the custody of Diane Ffeeman and
Detective Merrithew.

There is a written -- there is a written
statement that was purportedly taken at 2:30 in the
afternoon. That statement was -- if you leave Pelzer at
twelve o'clock, the way Detective Merrithew testified in
the preliminary hearing, it is impossible to get down to
Moncks Corner to the Berkeley County detective unit
office and have a written statement in hand at 2:30.

That statement was completed, completed and
written, and there is a videotape after that where
Detective Merrithew is seen questioning Katherine
Feaster, saying I just want to brush up on a few of the
things that you said in your statement.

Thereafter, the codefendant, another
codefendant who is Ms. Feaster's brother, Jeremiah
Scharer, came to the detective office I assume some time

around one o'clock in the morning that same or following
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the next morning. He is brought into the detective
office. He is -- there is a videotaped statement,
confession, whatever, and then there is -- and he then

at some point, and I don't know when, gives a written
statement. Well, when in relation to the written
statement was it done, to the video, to the videotaped
statement? The tape merely stopped. He asked could he
go out and get a cigarette, and then it just -- it
stopped. So I have no idea what information was
garnered then in terms of Mr. Scharer.

Moving on to ---

THE COURT: Do you plan to introduce those,
the videos?

MS. WILLIAMS: Your Honor, I don't think

Ms. Kennedy nor I can introduce hearsay from other

people that were interviewed. So, no.

Jeremiah Scharer is one of the witnesses on
the state's list. He is going to testify, as is Diane
Freeman who was in the interview room. Mark Mason who
interviewed Jeremiah Scharer is available and has been
available to Ms. Kennedy. So, you know, those people
are all available for her to question at whatever length
that she needs to do that.

THE COURT: But at this time, for whatever

reason, you do not plan to introduce those videotapes?
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MS. WILLIAMS: I don't think that -- we
can't. The rules of evidence would prevent us from ---

THE COURT: All right. Thank you.

MS. WILLIAMS: --- from introducing other
witnesses' statements, especially people that have a
Fifth Amendment right.

THE COURT: Ms. Kennedy, was the fact -- is
it pretty much the existence of the videotapes that
you're -- what is the reason that you believe Detective
Merrithew. ..

MS. KENNEDY: Well, Your Honor, if I can
finish, I'll address it in terms of the statement.

At around -- moving into the next day,

Mr. Feaster, Treze Feaster, apparently drove down from
Pelzer at some point, and he was -- he gave a statement.
He gave -- his initial statement was on video.

And -- and I will concede for purposes of my

argument at this point in time, given the state's
position about severance issues, it causes some
difficulty, but I just want the Court to understand my
position in terms of Detective Merrithew.

Mr. Feaster was interviewed extensively, and
then Detective Merrithew says: We want you to write
this all down.

Mr. Feaster then replies: Well, you know
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better than I do what needs to be put in there, so why
don't you do it for me.

All right. And so by this point in time all
of these folks are in custody.

Now, Detective Merrithew testified in
response to a question that I had for him at the
preliminary hearing: Did y'all discuss the case and the
particulars on the ride down?

"Yes. We've already addressed that."

And then I asked him whether or not there had
been an opportunity -- because with each successive
witness or defendant, with Ms. Feaster, Mr. Feaster, and
Mr. Scharer, they then get to my client last.

And my client is the only one who is not
related to the victim. My client is the only one who
doesn't have any issue with the victim. My client
didn't even know him before this incident occurred.

So then what happens is, so I asked Detective
Merrithew: Was there any opportunity whatsoever for
these three people to get together and, you know, come
up with a story?

He said: Absolutely not.

Your Honor, the state has provided me with
the videotapes of -- I mean, audiotapes of conversations

at the jail that -- that clearly show otherwise, because
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Katherine Feaster says in one of those tapes that had
she known that they were going to be doing this to them,
she wouldn't have given them the information about how
to get in touch with Mr. Feaster 6r her brother, she
wouldn't have told them anything, she wouldn't have done
any of those things. All right?

So where we end up is we have three people,
as I said, who are all pointing the finger at my client.

I assume that the state is trying to say, you
know -- because my client denies shooting Mr. Reeves.
Now, Mr. Feaster and Mr. Scharer both say that he did.
And Ms. Feaster says, well, I was told about it later.

The problem is that in those audio -- I mean,
the written statements and the videotaped statements,
there are certain details which goes to my motion to
preclude any further investigation.

| Detective Merrithew was told that -- that my

client wanted to shoot Mr. Reeves because his
grandmother died that day and he just felt like killing
somebody. Then there was a suggestion by Mr. Scharer at
some point that everybody was doing -- you know,
everybody was getting high and smoking dope and that
that was the explanation. And there is information that
-- that Mr. Michaelson's grandmother died that day and

he was upset about his grandmother being dead and so he
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just felt like shooting somebody.

My investigation of this matter would show
that his grandmother had been dead a little while before
this. And I think I would have the right to ask
Detective Merrithew a list of things. I'd like to ask
Detective Merrithew why that lead wasn't followed up on.

In addition to which there was information
given that the Feasters',K Katherine Feaster's and
Jeremiah Scharer's, maternal aunt had also died when all
this stuff was going on, that that is -- my
investigation would show that that was otherwise.

All the information that -- that there are
significant, significant discrepancies, and, again,
information offered by all of these witnesses.

Your Honor, I have had the tapes reviewed and
the written statements reviewed by a police officer with
a number of years of experience who advises me that
there are certain investigative issues that should have
been addressed that were not addressed that go to the
heart of my defense, because I think I'm entitled to
argue and develop a theory of accessory after the fact.
I cannot do that without Detective Merrithew's
testimony.

The state has argued that they can introduce

all of this evidence through other people. Well, that's
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all well and good, but it completely ignores my right
and, quite frankly, my obligation to introduce witnesses
or introduce evidence that's contrary to that.

The art of cross-examination is through
leading questions, and so és these issues, a witness is
put up and I have the right to cross-examine that
witness. And, again, with all deference to the Court's
prior ruling, it ignores the fact that I have a right in
my case in chief to call adverse witnesses and examine
them the same way. Adverse witnesses, hostile
witnesses, whatever the Court wants to -- however the
Court wants to label them, they are all -- it is proper
procedure, and to deny me the opportunity to have
Detective Merrithew here denies me thelopportunity to
present my defense.

I have, in my view, based on my -- ﬁy reading

of the casé and my understanding of the evidence and my

‘prior investigation, I have the right to argue mere

presence is not enough.

And if all we're going to do is allow
Detective Freeman and Detective Crumley and, you know,
Detective Mason and whoever to come in here and say, oh,
yeah, all these statements were taken in conformity with
Miranda and then all these things are okay because they

can introduce them now, I have no ability to challenge
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that, and I have a responsibility to my client to do
that.

The Solicitor's Office controls ---

THE COURT: How would you not have an ability
to challenge --- |

MS. KENNEDY: Because Detective Merrithew --
I'm sorry, Your Honor.

THE COURT: If it were -- because what I'm
hearing, and maybe I'm -- this is where I've missed
something, if there was always a witness to the
advisement of rights and to the taking of the statement
or the videotaping of the statement and it was always
Detective Merrithew and another individual, how can you
not cross-examine those witnesses on the advisement of
rights and those issues?

MS. KENNEDY: Your Honor, that's not my
issue. 7That‘s not my issue. My issue is that the --
Gerald Merrithew was the lead detective in the case.

All right? I have a right under hostile examination to

_present my case in chief. That includes my ability to

question him.

In terms of the videotapes, Katherine Feaster
is being, you know, cajoled, and, you know, let's -- I
just want to ask a few more things. You know, it's very

nice, very warm, and very folksy. And Your Honor is
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familiar with Detective Merrithew, so you know how that
that's done. The same -- the same applies to the
interrogation of Jeremiah Scharer that's on the
videotape. The same applies, but -- but not as
strongly, to the videotape of -- statement given by

Mr. Feaster. ‘

What then happens is, because my client is
the last one arrested, there is a significant change or
tone in the demeanor in which Detective Merrithew
attacks -my client. And, literally, that's what it is.
He confronts him with, you know, we know this, this,
this, and this, and, you know, you better tell us about
it or -- or whatever. All right?

And the -- so that it's my contention that
given the evolution of the way thé witnesses were
arrested and the witness statements and the audio
statements that he decided at some point that my client
was the most culpable. I have a right to explore how
that decision came to be made. I have a right to
explore the methodology of his investigation because,
quite frankly, Your Honor, there really hasn't been.

The other, another issue that came up at the
preliminary hearing ---

THE COURT: Ms. Kennedy, let me ask you.

MS. KENNEDY: Yes.
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THE COURT: Is it your position, Ms. Kennedy
-- because my experience with lead detectives has run
the gamut of a lead detective may be the only one that
signs the warrant of is the name that appears on the
indictment or to where the lead detective is the only
person who is doing the investigation. Is it your
position that he falls in the former or the latter, or
does it make a difference in the Court's ruling?

MS. KENNEDY: Your Honor, my position is
this. Detective Merrithew was the lead detective. He
was the one that did all investigation. And even, if
you recall at our prior -- prior hearing, Frances Reeves
asserted to Your Honor in response to some issues raised
with a bond for Mr. Scharer that Gerry waé the only --
that nobody was doing anything until Gerry got the case.

So there was a whole year of investigation,
and, Your Honor, which culminated in my client's‘arrest,
but never any investigation of the issues and the
discrepancies in the -- in the testimony that was
provided by the three defendants who had an opportunity
to give statements prior to the time that my client came
in.

There are other issues in terms of the
evidence, Your Honor. Detective Merrithew testified

that one of the issues in this case is who rented a
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backhoe to -- to dig the hole in which -- at which point
the burn barrel got buried. And he testified at the
preliminary hearing that he believed that that bush --
bush hog was rented by Mr. Feaster and that they were
doing a follow-up investigation about that, and he
believed he had some documentation, and to date no such
documentation has been -- has been provided to me.

Now, that's a critical issue because the body
was buried a couple of days later. The body was placed
in a -- on some property that Mr. Feaster was living on
one part of it and my client was living in another part
of it, and so it -- it allowed the other three
codefendants to assert, well, it Qas buried in his yard
and somehow, which the state could logically do, draw an
inference that my client, again, was the one most
culpable because the body was in his -- his yard.

Now, I have -- again, I have the right to --
and it's not an issue of whether or not the statements
come in. I have a right to examine Detective Merrithew
on the process of the investigation, the inadequacies of
the investigation, quite frankly, the misinformation
that -- that has arisen as a result of the preliminary
hearing. I have a right to cross-examine him. I have
-- I mean, it's -- it's compelling that I have a right

to do that. I can't develop my case and my theory of
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the case, and it inhibits me substantially from being
able to present a defense.

Otherwise, I'm just going to have to simply
say, okay, well, yeah, you've given a statement, you
have this person come in, you have that -- I can't -- no
one, Detective Mason, Detective Crumley, Detective
Freeman, asked any questions during the interrogation of
-- of these people.

Now, at the end of my client's statement
Detective Freeman says, well, you might want to put in,
you know, the part about so and so, in his written
statement, you might want to add that.

And Detective Merrithew leaves the room while
my client is writing out his -- his statement. When
Detective Merrithew comes back in and he's reading it to
-- just so he understands it, and he says something
like, hey, why don't -- let me make sure you've got
everything down here. And then he leaves, he leaves the
room again, and Detective Freeman says be sure to add
all those things. So when Detective Merrithew ---

THE COURT: And can you see that on the
video?

MS. KENNEDY: Yes, Your Honor, you certainly
can. You can hear Detective Freeman saying, well, you

need to add this part and you need to add that part, and
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then he does it. So when Detective Merrithew comes back
in, Detective Merrithew -- she says, well, I told him he
needs to add all this stuff. And Detective Merrithew
goes, oh, yeah, yeah, that's a really good idea.

THE COURT: Well, in that videotape, since
the video -- wouldn't Detective Freeman be able to
testify as to the methodology and strategy of the
investigation?

MS. KENNEDY: No, Your Honor. It is simply a
follow up to, in my view, what the -- what the tape
shows is a follow up to remind my client that he should
put certain -- and even Detective Merrithew said, oh,

you might want to put the part in about you'being

I need the ability, to attack that investigation.
Otherwise, I can't develop my defense.

When this case started with the Assistant
Solicitor Jennifer Porter who had the case, she had
approached me when my client was scheduled to be’
debriefed in July of '08 about my client providing
information to the state to testify against his
codefendants. Then what happened is we changed horses,
it went in a completely different direction, and we are
here now where my client is now being the principal one

charged and the state has made the decision not to -- to
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try him and not to try the other three people because,
quite frankly, they've been in jail for almost three
years. My client's been out.

And I have an absolute right under the
compulsory process, due process, Sixth Amendment
confrontation. All of those things are -- those are
essential to my defense. And they, the state, can
assert all it wants to that they have -- that because
other people are there then they -- then all this
evidence comes in.

A couple of last points, Your Honor.

There were other -- there was a search
warrant done on my client's storage shed. All right?
That search warrant was done, I believe, by Detective
Crumley. That was done under the directive of Detective
Merrithew.

At some point, I think in October of 2009, a
decision was made to dredge the Tailrace Canal because
my client says, you know, the gun was thrown into the
Tailrace Canal. And the decision was made then to
dredge the canal. That is information that my client
gave to them on August the 7th, 2007, when he was
arrested. And I have a right to ask him why it wasn't
done then. And clearly in discovery, the discovery

clearly states that upon the directive, that upon -- and
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it didn't use the word "directive," but upon the
directive of Detective Merrithew and Assistant Solicitor
Mikell Henderson this is what we did.

Your Honor, the state gets to control the
docket and the trial of these cases. They get to
control discovery. They get to control, as this
morning, which -- which case gets to be tried. They get
to put -- wait till the last minute to give me a witness
list. And now they're trying to say that they can
dictate what witnesses I can call, what theory of the
case "I can develop, because they don't intend to use
Detective Merrithew. It's got nothing to do wifh the --
it's got everything to do with the -- with the course of
the investigation and the way Detective Merrithew
handled it and the way -- and the way that -- that it
was done. '

A trial is a search for the truth.
Fundamentally, it is a search for the truth. They get
to put up their facts; I get to put up mine.

THE COURT: But in no way, Ms. Kennedy, has
my ruling on the motion for continuance indicated that
you may not call Detective Merrithew.

MS. KENNEDY: Your Honor, I was ---

THE COURT: But the point is, the outcome of

the motion for continuance is that you're not going to
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be able to call him because he in essence -- what I'm
hearing is neither you nor the state has the ability to
bring him back from Afghanistan. But in no way have I
said to you and your client that Detective Merrithew's
testimony is precluded in any way, but it -- and it may
be six of one, a half dozen of the other, because the
outcome is the same, but the issue is that Detective
Merrithew is not here.

- And so what I need, basically, in ruling on
your motion, whether or not to grant your motion for
continuance, is whether or not his testimony is so
material to your client's defense that justice would not
be done if we went forward here today. Do you agree
with that, Ms. Kennedy?

MS. KENNEDY: Yes, Your Honor, I agree with
the Court's analysis, and that -- but that analysis has
to take into consideration my ability to call witnesses
in my case in chief. And Detective Merrithew is the
witness in my case in chief, and I need to have the
ability to have him -- there are other ways, quite
frankly. There other ways to dispose of this case.
Other ways, all right? And I shouldn't be penalized
because the state let -- let it languish for two, almost
three years and Detective Merrithew leaves, because I --

had he been here, we wouldn't be having this issue. I
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would have been able to call him. I would have been
able to develop my theory of the case. I simply cannot
do that. It would be simply unsatisfactory and, quite
frankly, contrary to the constitution of the United
States of America and South Carolina to say otherwise.
I am being deprived of an opportunity to have -- to
present a defense.

| Now, I will say, in a chambers conference
Judge Dennis clearly said to Deputy Solicitor Alfaro it
is clear that Detective Merrithew is under your control,
and it was at that point in time that he suggested the
videotape or the affidavits or whatever. He also said
to the deputy solicitor -- and Mr. Schwacke was present
for that -- he also said get in touch with him, find out
when he can come back. None of that's been done. The
burden is not on me to get him here under these
circumstances.

Now, I will agree with you and the case law

supports the fact that had I -- had I tried to issue a
subpoena for a witness and that witness didn't appear or
had I -- and the Court could issue a bench warrant or
the Court could require compulsory process. That's
fine. If Detective Merrithew had been in some other
state, I would have done whatever I needed to do to get

him. The fact of the matter is: There is no way under
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these circumstances that I can get him here.

My understanding is that he -- because, Your
Honor, and I'll remind the Court that, again, back to
the March 26th chambers conference, the case, as I
understood it, was set for April 30th on the premise and
the supposition that Detective Merrithew would be
present.

What then happened is Detective Merrithew
blew into town early in March. And, again, I had no
notice of that. I only found out about it through --
through folks at the jail. If he had been -- he had
been in Berkeley County, he had been in at the jail, and
T would have had an opportunity at that point in time
had I been made aware of it to put him under subpoena.

THE COURT: Ms. Kennedy, any indication that
-- that the state has played any role in precluding you
from allowing Detective Merrithew to testify or issue a
subpoena for him? -

MS. KENNEDY: No, Your Honor. I wouldn't
begin to say that, but I find it suspicious that it was
put -- that it was put on what I would call the final
trial docket for November 30th almost immediately after
he left, because it was first noticed for October the
12th.

But Detective -- and, Your Honor, given your
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prior experience as an assistant solicitor, particularly
in this county, you are more than familiar with
Detective Merrithew and -- and the things he does and
doesn't do. And my client is entitled to his day in
court, my client is entitled to be able to present a
defense, and I am representing to the Court that I
simply cannot do that and develop my theory of the case
absent his presence.

-The other issue is, and it goes to the heart
of the investigation, is that -- that he is the
authority figure. He is the one who decides what --
what people are charged with based on what he hears. He
also is the person who is entitled to treat'somebody
with leniency, given what he knows.

And we end up here today because the state
has made a determination that of all the people who are
involved in this -- and, again, my client did not kriow
Mr. Reeves. And, in fact, the videotaped statement "
shows Detective Merrithew handing him pictures of - you
know, the driver's license picture, saying do you know
this person? Do you know this person? Do you know this
person? He could identify his codefendants. He could
not identify Mr. Reeves. Detective Merrithew asked him
about three or four times the same thing with the

potential witness Sammy Harris.
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There is nothing that connects -- and my
client's also charged with burglary. There is nothing
that connects my client to any evidence other than --
other than the statement made by the codefendants that
-- that he was involved in any kind of burglary.

To the contrary, Mr. Feaster in his
statement, video statement; says, well, I've been -- I
was in that house before. I took the -- you know, I

took the -- I took the safe just to show Mr. Reeves that

.TI could do it.

There's a suggestion that all of this
happened on the same day, that Mr. Scharer -- that they
went there to rob him. There's other evidence that
shows that, no, they all went back there a couple of
days later and that's when all this -- this alleged
burglary took place. You know, it's like Groundhog Day
all over again. The problem is that I can't -- I mean,
and conceivably Detective Merrithew might be -- might be
the only witness that I would call, but he is material
to the presentation of my case.

Now, I will be happy to concede the judge
asked us to get in touch with and I spoke with
Detective 0Ollic, major I guess it is now, you know, at
the sheriff's office, saying do you have any idea when

he's coming back. They had no contact with him either.
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And for them to give -- for the state to give me an
e-mail address so I can say "oh, by the way, Detective
Merrithew, when might you be coming back" is totally
insufficient.

Now, my understanding is, his employment, he
can come back here pretty much anytime he wants to.

THE COURT: ‘And, Ms. Kennedy, have you
availed yourself an‘e—mail to Detective Merrithew to --
to find out when he's coming back?

MS. KENNEDY: Your Honor, no, I haven't done
an e-mail. We have explored that through other
witnesses and other sources and as recently as last
Friday, and nobody knows. Nobody knows.

My understanding from other people who -- who
have that same employment is -- and the process to that

is that they can come back pretty much anytime they want

- to.

If he decides -- I mean, we've got another
term of court in July. We've got another term in
August.

I'm happy to do that, but I can't effect
compulsory process. I have no ability to serve him with
a subpoena or to secure his presence in the courtroom.

THE COURT: And do you believe that the state

does?
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MS. KENNEDY: No, Your Honor, I don't. But
that's -- that's their issue. I mean, they're stating
to the Court that they can get in all their evidence,
and that may be true, I don't know, that may be true.
But I'm telling you, as an officer of the Court, based
on my investigation in this case, based on the case law
that I have provided to the Court, that -- that I have a
right under the South Carolina constitution and the
United States constitution to present my defense, and my
first witness would be to call Detective Merrithew. And
it is not an attempt to delay or any of those things
that are addressed in the rule. The problem is, I have
a right to get him here, to have him here. And if they
disagree with that, then make a plea offer that's
acceptable.

THE COURT: Ms. Kennedy, in the compulsory
process analysis, isn't it true that you have to show
that the state has violated or in some way caused the
witness not to be present?

MS. KENNEDY: No, Your Honor, not my -- my
reading of the case law. I respectfully disagree with
that, that assessment. All the cases I have provided to
the Court would indicate otherwise.

And, Your Honor, it seems that I always have

an overreliance on South Carolina case law versus
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Supreme Court law, but it provides that -- this is the
case of State vs. Schmidt, S-C-H-M-I-D-T, 288 S.C. 301,
342 S.E.2d 401, 1986, and this is -- gpecifically
states: The Sixth Amendment rights to notice,
confrontation, and compulsory process guarantee that a
criminal charge may be answered through the calling and
interrogation of favorable witnesses, cross-examination
of adverse witnesses, and the orderly introduction of
evidence. These basic rights are principally stated in
the due process clause of the Fourteenth Amendment. The
amendment essentially constitutionalizes the right to
present -- to present a defensé in an adversary criminal
proceeding.

The state is making a presumption of what the
strength of my evidence would be, and I have a right at
the end of that case to submit evidence or submit
testimony that would tend to support my position of what
-- in terms of what my client's culpability in this
matter is.

And I have a right -- again, under that case,
it says: Evidence is relevant if it tends -- tends to
establish or make more or less probable some matter in
issue upon which it directly or indirectly bears. And
that is the heart of my defense.

THE COURT: But, Ms. Kennedy, the cases that
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you have cited and submitted to the Court deal -- all of
them deal with some issue in which the state caused
there to be some exclusion of evidence, that it was the
state caused a witness to be unavailable or moved for
the witness to be excluded. There's -- do you agree
with that, or have I missed the point in those cases, as
well, according to you?

MS. KENNEDY: Your Honor, I loathe to suggest
to the Court that it misread the cases. But the cases,
while they are not on point, they deal with matters of
discovery and sanctions and exclusions of witnesses.

I would draw the Court's attention, first of
all, to our second motion for continuance, the case of
Washington vs. State of Texas, 388 U.S. 14, 88 --

87 8. Ct. 1920, and also United States vs. Foster
which address the issue of compulsory process and my
right to present a defense.

And I'm not contending that the state has
done anything untoward or interfered in any way, you
know. My point in referencing the prior procedural
issues and when the case was put on the trial docket is
that -- that this case is almost three years old, that
there was an opportunity when it was only two years old
and even before that to -- to have placed it on the

trial docket and we would have had Detective Merrithew.
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Compulsory process allows me, again, Your
Honor, to put up a defense. I can call adverse
witnesses. I can call hostile witnesses. I can call
any witness I want, any witness I want, and the ---

THE COURT: And, again, Ms. Kennedy, I agree
with you, you may call ‘whomever you wish to call or you
may call no one in your defense, and in no way does --
should my previous ruling be construed to say that you
are not entitled to call Detective Merrithew.

The issue before the Court, as I see it here
today, the state has indicated that they are prepared to
go forward, that there is nothing that Detective
Merrithew did alone or that -- that most everything that
he did following a certain point was done either by
somebody else or alongside someone else. So the issue
becomes whether or not Detective Merrithew's presence is
-- is so material to your client's defense if we must go
forward today.

MS. KENNEDY: Yes, Your Honor.

THE COURT: And so I want you to be clear. I
hear your constitutional argument, and I agree that you
have the right to call Detective Merrithew, that you are
given the right to call him. The issue then becomes
whether or not we're going to go forward today énd how

material that right is to your client's defense.
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MS. KENNEDY: Well, Your Honor, with all due
respect, I think the Court is confusing my right to call
the witness versus what the materiality issue is, but I
-- I do not have to -- my evidence is my evidence. They
can -- their evidence is their evidence. The detectives
who are involved in this case cannot get inside the mind
of Detective Merrithew. The detectives involved in this
case that are on the witness list, based on what we were
given this morning, don't have any information about the
investigative process. What they did, they did as in
companion with Detective Merrithew or as a directive
from Detective Merrithew, and that is insufficient for
me to be able to cross-examine him.

. For instance, you know: Detective Merrithew,

did you receive information that -- from one of the

other people in this case that the motive for this, that
the motive for this murder was that my client's
grandmother died that day and he felt like killing
somebody? Did you check that information out? The
answer is no.

All right. The other information in the
trial: Detective Merrithew, you received information
through the written witness statements and the audio
statements, you know, that as I said before, the aunt

died and all this was going on. Did you check that out?
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No.
Detective Merrithew, you testified at the
preliminary hearing that Mr. Feaster -- or, you know,
rented a backhoe. You said you had -- that you would

provide documentation. Did you do that? No.

Detective Merrithew, did you or did you not
direct Detective Crumley to execute a search warrant in
a storage shed? No.

Do you have any idea, any idea whatsoever,
when that -- that those items that were supposedly taken
from the storage shed that -- and then, tangentially,
tied to the items that were taken as a part of the
burglary? No information about that.

Detective Merrithew said that in that

investigation that he had -- he developed it through
pawnshop leads and he showed -- and showed, again,
Ms. Reeves and Ms. Brenda Ahrenholz who is the mother of
Katherine Feaster and Trey Feaster, that he showed them
this jewelry. There is nothing connecting my client to
that. Detective Merrithew never connected him with the
coins that were supposedly stolen.

THE COURT: And what is it that you
anticipate that Detective Merrithew would be able --
that would aid -- if he were to testify, what would he

testify to?
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MS. KENNEDY: Your Honor, that would be my --

my ability to cross-examine him on that and then make a
motion to exclude the evidence because there's no
linkage.

THE COURT: But do you know that he will
provide you testimony that would -- that you would be
able to make that motion?

MS. KENNEDY: Your Honor, I can only make
that motion based on my reading of the evidence, and --

and that's one of the issues because ---

THE COURT: But, Ms. Kennedy, am I correct in

that you don't know what his answer would be?
MS. KENNEDY: Well, Your Honor, with all due
respect, I never know what a witness's answer is going

to be. What I can tell the Court is that -- that,

"again, at the directive of Detective Merrithew the

storage shed that was -- detectives were sent to this
storage shed. A consent, consent to search was given.
It's my client's storage shed that he had in common.
Now, there's no evidence -- and in that storage shed,
they found some coins. There's absolutely no evidence
linking the coins that were found in that storage shed
with what was allegedly stolen during this burglary.
There is no itemization of anything that was stolen

allegedly during this burglary, and I have a right to
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cross-examine on that because that's the basis of him
being charged with burglary.

THE COURT: But wasn't Crumley with him?

MS. KENNEDY: No, Your Honor. That was done
separately. As I read the evidence, that consent to
search and that information was taken from my client's
girlfriend, from the statement that Detective Merrithew
refers to as his common-law wife. All of that was done
while all these folks were in custody.

THE COURT: All right. Again, I ah;confused.
I thought the search warrant was conducted by Detective
Crumley at the direction of Detective Merrithew.
Detective Crumley cannot testify? -

MS. KENNEDY: Because he can't -- he can
testify to the contents. He can't testify as to the
linkage between the contents in the storage shed and
what was allegedly stolen.

THE COURT: Crumley cannot?

MS. KENNEDY: No, Your Honor.

THE COURT: But you believe that Merrithew
can?

MS. KENNEDY: Yes, Your Honor. I know that
he can. Because he in his preliminary hearing said he
got a list of people and he got a list of stuff. He
took the jewelry and he's matched it up with pawnshop
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tickets. He then took the pawnshop tickets and
discovered that Katherine Feaster was the one that
pawned all the jewelry. That is the only -- the only
thing that they can link to this alleged burglary.

After the fact, a couple of years after the
fact, they're saying, you know, that all this stuff was
taken, but there is nothing in there to match up, as T
said, any of the -- any of the items removed from the
storage shed to link my client to the burglary. And I
have, again, an absolute right to ask him, to ask him
about that.

"In addition to which, Your Honor, just that
there was no -- that what happened is ---

THE COURT: All right. Here's what I'm going
to do, and I don't mean -- how much longer do you think
you need, Ms. Kenhnedy?

MS. KENNEDY: Your Honor, probably about ten
more minutes.

THE COURT: All right.

MS. KENNEDY: I know you have a jury waiting.

THE COURT: All right. I'm going to go ahead
and qualify -- just generally qualify the jury. And so
yv'all are free to remain there, of course, during the
general qualification, but I'd like to go ahead and do

that. So if there's anyone that needs to be excused,
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you may excuse them, and then we'll continue this
argument. After the qualifications, we'll make a
determination on whether or not to draw the jury today
or at some other time.

MS. KENNEDY: Thank you, Your Honor.

THE COURT: We'll take a short recess.

I need everyone who is a witness to move as
the bailiffs will direct them. I don't know how many
jurors we have, but we'll have to make accommodations.

All right. We'll be at ease in this matter.

(A break is taken at approximately 3:15 p.m.)

(At approximately 3:45 p.m., the defendant
being present with counsel, Ms. Kennedy and
Mr. Schwécke, the following proceedings were had:)

THE COURT: Thank you. Please be seated.

Ladies and gentlemen, I am Judge Kristi
Harrington. I am a resident judge for Berkeley County.
It is my pleasure to be presiding over this term of
General Sessions court, otherwise known as criminal
court.

Ladies and gentlemen, I have a few questions
to ask of you to determine your qualification as jurors,
but before that, I must swear you in.

Madam Clerk.

THE CLERK: Ladies and gentlemen of the jury,
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would you please stand and raise your right hand.

(Whereupon, the jury panel is duly sworn by
the clerk.)

THE CLERK: Please be seated.

THE COURT: All right. Ladies and gentlemen,
I'm now going to ask you a series of questions just to’
determine your general eligibility. If any of you
cannot hear me, if you do not understand my question,
please raise your hand so that I may speak louder or
more clearly or we may move you closer to the front.

Can everyone hear me? Is that a "now"?

(Potential jurors reply in the affirmative.)

THE COURT: Thank you.

Ladies and gentlemen, I will give you also an
opportunity to meet with me to answer some of these
questions perhaps in private. While y'éll have already
spent a couple of hours, a couple of hours together and
you may have made some new best friends, some of these
questions may be a bit personal. So I will give you an
opportunity to come forward and meet with me in private.
So just remember that you need to answer the questions
because it is important that you answer these questions
completely and truthfully.

Ladies and gentlemen, is there any member of

the jury panel who is not a citizen of the United
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States? If so, please stand.

(There was no response.)
THE COURT: Thank you. There are none.

Is there any member of the jury panel who is

not a resident of Berkeley County? If so, please stand.

(There was no response.)
THE COURT: Thank you. There are none.

Is there any member of the jury panel who is

unable to read, write, speak, or understand the English

language?

your juror

confer.)

forward at

If so, please stand.
All right. 8ir, you need to stand. State
number and name for the record.

(said potential juror and the bailiff

THE BAILIFF: Judge, number 158, Jose Servin.
THE COURT: All right. Sir, if you will come
the end. Thank you.

That's Juror 158? Is that correct?

THE BAILIFF: Yes, ma'am.

THE COURT: 158. Thank you.

Yes, ma'am.

A POTENTIAL JUROR: Chum Wartluft. I don't

understand English, not sure of the jury and I don't

think I can be on the jury.

THE COURT: All right. Your jury number?
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MS. WARTLUFT: 185.

THE COURT: All right. And, also, ma'am,
please come forward at the end. All right?

MS. WARTLUFT: Yes, ma'am.

THE COURT: Thank you.

Is there anyone else?

(There was no response.)

THE COURT: Thank you. There are none.

Ladies and gentlemen, is there any member of
the jury panel that has less than a sixth-grade
education or its equivalent? If so, please stand.

(There was no response.)

THE COURT: Thank you. There are none.

Is there any member of the jury panel unable
because of a physical or mental infirmity that you're
unable to render efficient jury service this week? Does
any member have a medical condition that would prevent
you from serving on the jury?

Sometimes the jury members tell me if they
sit too long they would be unable to render efficient
jury service. We typically take a break every hour,
hour and 15 minutes, and we would make adjustments if
that would apply to you.

If there's any member because of a mental or

physical infirmity that you cannot render sufficient
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jury service, please stand now, or this may be a time
when you wish to speak to me in private. If so, you may
stand now.

Thank you. There are none -- yes, ma'am.

A POTENTIAL JUROR: I'm supposed to have a
back procedure tomorrow, so I don't know if I can be
here tomorrow.

THE COURT: All right. Your jury number and
name?

A POTENTIAL JUROR: Sixty-one, Deborah
Garrett.

THE COURT: All right. And, Ms. Garrett, if
you'll please speak with me and we'll go o&er it in
private so I'm not speaking over all of your new best
friends, please, and so we'll talk about your schedule.
All right. Thank you.

Anyone else?

(There was no response.)

THE COURT: Thank you. There are none.

Is there any member of the jury panel that
has been convicted by a guilty plea or a trial in a
state or federal court of record of a crime punishable
by imprisonment for more than one year and your civil
rights have not been restored by pardon or amnesty?

Punishable by more than one year means that you could
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have received a sentence of more than one year
regardless of what sentence you actually received. If
that applies to you, please stand.

Yes, sir. Your jury number and name?

A POTENTIAL JUROR: Jefferson Black, 16.

THE COURT: Yes, sir.

MR. BLACK: Can I do that after? Can I talk
to you after we're done?

THE COURT: All right. You mean talk to me
when I tell you to come forward and we'll speak in
private?

MR. BLACK: Yes.

THE COURT: All right. Juror 16.

Is there anyone else?

(There was no response.)

THE COURT: Thank you. There are none.

Is there any member of the jury panel a
clerk, deputy clerk of court, constable, sheriff, other
commissioned law enforcement officer, probate judge,
county commissioner, magistrate, or other county officer
or employed within the walls of any courthouse? If that
applies to you, please stand.

(There was no response.)

THE COURT: Thank you. There are none.

Is there any member of the jury panel who has
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previously had jury duty in circuit court this calendar

year? It must be circuit court, you know, in this
courthouse, not federal court, county court, traffic

court. Anyone who served on circuit court previously

‘this year? If so, please stand.

(There was no response.) |
. THE COURT: Thank you. There are none.

Is there any member of the jury panel who has
previously served as a member of the Berkeley County ‘
grand jury during the past several years? If so, please
stand.

(There was no response.)

THE COURT: Thank you. There are none.

We're going to be moving on to jury
exemptions. The state does provide for»séverai

exemptions to jury service. An exemption does not mean

that you're not qualified to serve. It simply means

that you have the right to say, Judge, I choose not to
serve this week. If any of these applies té you and you
wish to claim your exemption, please stand and we'll
address those matters. |

Those of you who are 65 years of age or older
may be exempted from jury service. Those of you who are
65 years of age or older represent a pool of tremendous

talent, and we wish to have you remain with us, but if
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you wish to be exempted you may certainly do so.

Is there any member of the jury panel who is

age 65 years or older and you wish to claim your

Yes, sir. Your jury number and name?
A POTENTIAL JUROR: Eighty-nine.
THE COURT: And your last name, sir?

MR. JANNEY: Eighty-nine. I'll be 69 next
THE COURT: All right. And you wish to be

THE BAILIFF: Do you wish to be exempted?
MR. JANNEY: Yes, please.

THE COURT: You're free to remain with us,

MR. JANNEY: That's fine.
THE COURT: All right. You're juror 897
MR. JANNEY: Yes, ma'am.

THE COURT: All right. You are exempted.

20|l Good luck to you, sir. Thank you very much.

22
23
24

25

MR. JANNEY: Yes, ma'am.

THE COURT: Is there anyone else?
(There was no response.)

THE COURT: Thank you. There are none.

Another exemption concerns prior jury
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service. No person is required to serve as a juror more
often than once every three calendar years. If you have
served and had jury duty during the last two years and
you wish to claim your exemption, please stand. And,
again, it must be in circuit court. If anybody has
previously served on jury duty in the last two calendar
years, please stand. F

(There was no response.)

THE COURT: Thank you. There are none.

Those of you who have served as grand jurors
in any calendar in the last five years can also be

exempted from jury service this week. Is there any

- member of the jury panel who has served on a grénd jury

during the last five calendar years? If so, please
stand.

(There was no response.)

THE COURT: Thank you. There are none.

The next exemption deals with those of you
who have small children. Please listen very.carefully
as all of these must apply to you in order to be
exempted from jury service. You may be exempted from
jury service if you have a small child or children under
the age of seven years, you have the legal custody or
control of your child or children, you have the care,

custody, and control of your child or children and you
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are unable to make adequate arrangements for the care of
your child while you're performing jury duty. If all of
these apply and this applies to you and you wish to
claim your exemption, please stand.

A POTENTIAL JUROR: I've got a six-month-old
and a six-year-old, and if I don't show up for work
every day I can't afford daycare.

THE COURT: All right, sir. Do you work
outside of the home?

A POTENTIAL JUROR: Yes.

THE COURT: And who takes care of your
children?

A POTENTIAL JUROR: Daycare.

THE COURT: All right, sir. This exemption
would not apply to you. It may be that another one may.
A POTENTIAL JUROR: Excuse me. I

misunderstood you.

THE COURT: All right. Thank you.

All right. 1Is there anyone else?

(There was no response.)

THE COURT: Thank you. There are none.

The next exemption deals with those of you

who may be attending school at this time or work in a

| related capacity within a school. If this exemption

applies to you and you wish to be exempted, we will
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transfer your service to another term of court that will
not conflict with your school responsibilities.
Is there any member of the jury panel who is

a full-time student, schoolteacher, school crossing

~guard, school bus driver, or who serves in any other

school-related capacity who is unable to serve on jury
duty this week? If that applies to you and you wish to
be transferred, please stand.

Yes, ma'am.

A POTENTTAL JUROR: I have one class that

‘starts at 6:00 p.m.

THE COURT: So you are -- your jury number
and name? ( | ‘

MS. INTHAXOUM: Eighty