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This case is before the court on a motion for summary judgment. For the reasons that

follow, the motion is granted.
| ABBREVIATED BACKGROUND

This is a case between former partners. The plaintiff h(Phillip' DeClemente) owned a
medical equipment business. Two of thevbdefendants (Jeffery Reed and Murrell Smith) owned a.
similar business. These people uhimately combined their businesses into an entity named
Assistive Technology Medical Equipment Services. Assistive Technology is the third defendant.

A dispute arose among Assistive Technology’s owners and it progressed to the point where
litigation commenced. In October of 2011, Assistive Technology sued DeClemente and several
other parties. The case number for that litigation is 2011-CP-10-08011.

DeClemente was held in default in that iitigation and a default judgment was entered
against him. His appeal of those orders is pending at the Court of Appeals.

DeClemente filed this lawsuit on June 1 1, 2015. His complaint stated several causes of
gction and named two other partics as defendants in addition to Reed, Smith, and ATMES. Those

defendants were granted summary judgmént by Judge Harrington in an order filed May 11, 2016.



Defendants Reed, Smith, and Assistive Technology responded to DeClemente’s complaint
with a motion alleging Qarious grounds for dismissal including the gtatute of limitations.

In January of 2016 Judge Dennis issued a Form 4 order di;fnissing all counts of
DeClemente’s claims based on the statute of limitations. DeClemente filed a motion to amend the
order of dismissal and requested leave to amend the complaint. After a hearing in February of
2016 Judge Dennis amended his decision, reinstated DeClemente’s first cause of action, and
allowed DeClemente the opportunity to amend his complaint. DeClemente filed his amended
complaint in March 0f2016. The amended complaint states a single cause of action against Reed,
Smith, and ATMES. Judge Dénnis issued a formal order confirming his prior rulings on May 16,
2018. |

SUMMARY OF THE AMENDED COMPLAINT

DeClemente’s amended complaint alleges the defendants have breached an agreement
with him regarding the sale of his interest in ATMES. The amended complaint describes the
underlying agreement as a bill of sale and promissory note calling for monthly installment
payments. The first payment was due in July of 2009. The last payment was due in March of 2013.
DeClemente claims the defendants made its last full payment in September of 2011,

The parties agree the second page of the order Judge Dennis entered on May 16, 2018,
contains a typographical error regarding DeClemente’s alleged date of last full payment. The
order correctly recites this date was September of 2011 at the top of page two, but it incorrectly
states in the next paragraph that DeClemente alleges payments have not been made since 2009.
Defendants’ counsel informed the Court this was his error and that there is no disp’ute

DeClemente’s complaint alleges the date of last payment was September of 2011,
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DeClemente’s amended complaint also asserts three breaches of the agreement. The first of

these additional grounds for breach of contract involves a payment related to a non-compete

| clause. The parties’ agreement pfovided that DeClemente would be paid $30,000 at the end of the
buyout period if he had kept his end of the bargain, which included a confidentiality agreement and
a covenant not to‘compete.ADeClemente’claimed he was owed this money. Next, DeClemente
alleged the defendants wrongfully seized proceeds from the sale of an option to buy real estate to
which he was entitled under the agreement. Finally, DeClemente alleged the defendants
misappropriated a vehicle to which he was entitled under the parties’ agreement.

On June 6, 2016, the Defendant’s attorney filed another motion to change venue and
motion to dismiss based on Plaintiff’s failure to file within applicable statute of limitations. On
July 22, 2016, this Court denied the Plaintiff’s motion and a form 4 was filed.

SUMMARY JUDGMENT ARGUMENTS & RULING

The defendants moved for summary judgment in September of 2017. The Court
conducted a hearing on December 11, 2017. Attorney James Smith attended for the defendants.
Attorney Cameron Marshall appeared for DeClemente.

The defendé.nts sought summary judgment based on the statute of limitations and on the
grounds that all of DeClemente’s breach of contract claims sHould have been brought as
compulsory counterclaims in the lawsuit filed against DeClemente in 2011. DeClemente argued
this issue had already been resolved by Judge Dennis’ refusal to dismiss the breach of contract
claim under Rule 12(b)(6), SCRCP. This Court agrées with the defendants and grants summary
judgment based on the statute of limitations.

Section 15-3-530(1) establishes a three-year statute of limitations for breach of contract
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claims. The discovery rule determines the date a breach of contract action accrues.
CoastalStates Bank v. Hanover Homes, 408 S.C. 510, 517, 759 S.E.2d 152, 1'56 (Ct. App. 2014).
Under the discovery rule a breach of contract action accrues “not on the date of the breach, but
rather on the date the aggrieved party either discovered the breach, or could or should have
discovered the breach through the exercise of reasonable diligence.” Maher v. Tietex Corp., 331
S.C. 371, 377, 500 S.E.2d 204, 207 (Ct. App. 1998).

The evidence presented to the Court indicates there is no genuine dispute that DeClemente
knew the defendants inteﬁded to breach fhe parties’ agreement and that they were in fact in breach
of the parties’ agreement more than three years before he filed this lawsuit.

First, there is DeClement’s affidavit, which was filed with the Court on September 20,
2016. Paragraph 8 of the afﬁdavit indicates no full payment has been made to DeClemente since
September of 2011; more than three years before this suit began. Second, there is DeClemente’s
deposition, a portion of which was provided to the Court during the summary judgment hearing.
DeClemente’s deposition testimony indicates he received the last payment on defendants’ behalf
from the private investigator who served him _with the 2011 lawsuit. The order of default in the
2011 suit indicates DeClemente was served December 1, 2011, which is more than three years
before this suit began.

These circumstances are comparable to those that were present in Maher v. Tietex. There,
as here, the case involved a dispute over periodic payments. The plaintiff in that case sued his
employer alleging breach of an émployee bonus plan. The plaintiff commenced that lawsuit in
September of 1994. The Court of Appeals reversed a jury verdict in the plaintiff’s favor, ﬁndingv

the plaintiff knew or should have known he had a cause of action over the bonus plan after he had
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unsatisfactory conversations With his bo_ss about the plan in 1989 and 1990. 331 S.C. at 379, 500
S.E.2d at 208. The same is true here. The defendants ceased making full payments to
DeClemente in September of 2011. The next month, they sued him. Any reasonable observer
would view these actions as a clear indication that the defendants believed DeClemente had
breached his obligations to them and that the defendants did not intend to follow the agreement.

With respect to DeClemente’s argument that this Court is precluded from granting
summary judgment by Judge Dennis’ prior ruling, the Court respectfully disagrees. Judge Dennis
denied a Rule 12(b)(6), SCRCP motion to dismiss this claim. Such a motion is generally confined
to the four corners of the complaint. Spence v. Spence, 368 S.C. 106, 123, 628 S.E.2d 869, 878
(2006). But the Court may look outside the complaint when consideri_ng a motion for summary
judgment. Rule 56(c) recognizes this, explaining summary judgment involves considering the
pleadings, depositions, answers to interrogatories, and affidavits.

For the foregoing reasons, the defendants’ motion for summary judgment is Granted. Any

arguments not specifically addressed in this order are denied.

he Honora le J.C. Nicholson,
| Ninth Jud1c1al Circuit

AND IT IS SO ORDERED.

July__g\__, 2018

Charleston, South Carolina
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