THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM PICKENS COUNTY RBCE%

COURT OF COMMON PLEAS

CJUL 27 2019
Letitia H. Verdin, Circuit Court Judge OUIT of Ap
' Pea/s

Case No.: 2017-CP-39-00391

Zebbulin Alan Short........ccooereiiiiiin. SO S Appellant,

The State of South Carolina.........c.cocoevveiriecorenenne, s Respondent.

APPELLANT’S FINAL BRIEF

\

William Norman Epps 111, #73158
Post Office Box 2167

Anderson, South Carolina 29622,
(864) 224-2111

(864) 224-3536, fax

Attorney for Appellant

January 11, 2018



'TABLE OF CONTENTS

TABLE OF CONTENTS ......... .................................... SR i e i
TABLE OF AUTHORITIES ........................ coeeeenedl
STATEMENT OF ISSUES ON APPEAL ..... g s i 1
STATEMENT OF THE CASE .............. e ................................. 2

STATEMENT OF THE FACTS
'ARGUMENTS

1. - THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE _
- MAGISTRATE COURT DID NOT HAVE JURISDICTION TO COMMENCE
PROCEEDINGS ON THE CHARGE OF DRIVING WITH AN UNLAWFUL
ALCOHOL CONCENTRATION OO OE SO ROUROPURORSOOTORROY

2. THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE
MAGISTRATE COURT.ERRED IN FAILING TO GRANT A DIRECTED
VERDICT ON THE CHARGE OF DRIVING WITH AN UNLAWFUL
ALCOHOL CONCENTRATION ON THE GROUNDS THAT THE STATE
FAILED TO PRESENT SUFFICIENT INDEPENDENT EVIDENCE
CORROBORATING APPELLANT’S EXTRA-JUDICIAL STATEMENTS TO
ESTABLISH THE CORPUS DELICTI OF DUAC ......ccccoooiiiiiiie, 9

3. ©  THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE

' MAGISTRATE COURT ERRED IN FAILING TO CHARGE THE JURY THE
WELL SETTLED LAW AS SET FORTH IN OPPER V.- UNITED STATES, 348
U.S. 84,758S.CT. 158,99 L.ED. 101 (1954) c.cvvviiriiiiciinicncidininicnennnn 11

4. THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE
X MAGISTRATE COURT ERRED IN REFUSING TO ALLOW THE
APPELLANT TO ENTER INTO EVIDENCE OR CROSS EXAMINE THE
TROOPER IN REGARDS TO SLED’S STATUS RECORDS ON
DATAMASTER (BCA/DMT) SERIAL NO. 107607........ ST 12

CONCLUSION ... e e e esre e ST 13



- TABLE OF AUTHORITIES

CASES:
Brady v. Marqund, 373 U.S. 83 (1963)..neiiieeeeeeeteet ettt 13
. Opper v. United States, 348 Us. 84, 93, 75 S.Ct. 158, 99 L.Ed. 101 (1954).......10 and 11
State v. Abraham; 408 S.C. 589 (2014)................ e et 11
State v Burris, 334 S.C. 256, 2627 513 S.E.2d 104, 108 (1999)........vvmevrreerreereerrrereen. 12
State v. Clar;c, 339 S.C. at 396, 529 S.E2dat 539 ..o, .......... e 12
State v. Landon, 370 S.C. 103 (2006)............ccoocrvvven SRR ............................ 13
State v: Leopard 349 8.C. 467, 470-71, 563 S.E.2d 342, 344-45 (Ct. App. 2002) ............. 8
State v. Osborne, 335 S.C. 172,.175, 516 E.E.2d 201, 202 (1999)....osleseeeree s 10
State v. Ramsey, 398 S.C. 275 (2012)..eerororoeseoesesosssseosesessieesesssesrsienens]
State v Santiago, 370 S.C. 153, 159, 634 S.E.2d 23, 26 (Ct. App. 2006)........ccccrrrer 12
| STATUTES: | |
S.C. Code Ann. § 56-5-2933...0ccoccrivrisnrrsensscessnnes R SR 2,7and 8
S.C. Code Ann § 56-5-2930(]) ........... _ ................................................ 2 and 7
S.C. Code Ann. § 56-5-2930..... ........................................ 5and 7
S.C. Code Ann. § 56-5-2933(1)....._ ................. e —— 7
S.C. Code Ann. § 19-5- 10 ........ ettt S 13
S.C. Code Ann. § 56-5-2954...‘ ................................... S 13

il



STATEMENT OF ISSUES ON APPEAL

THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE MAGISTRATE
COURT DID NOT HAVE JURISDICTION TO COMMENCE PROCEEDINGS ON THE
CHARGE OF DRIVING WITH AN-UNLAWFUL ALCOHOL CONCENTRATION.

THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE MAGISTRATE
COURT ERRED IN FAILING TO GRANT A DIRECTED VERDICT ON THE CHARGE
OF DRIVING WITH AN UNLAWFUL ALCOHOL CONCENTRATION ON THE
GROUNDS THAT THE STATE FAILED TO PRESENT SUFFICIENT INDEPENDENT
EVIDENCE CORROBORATING APPELLANT’S EXTRA-JUDICIAL STATEMENTS TO
ESTABLISH THE CORPUS DELICTI OF DUAC.

" THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE MAGISTRATE

COURT ERRED IN FAILING TO CHARGE THE JURY THE WELL SETTLED LAW AS

~ SET FORTH IN OPPER V. UNITED STATES, 348 U.S. 84, 75 S.CT. 158, 99 L.ED. 101
(1954). ~ -

THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE MAGISTRATE
COURT ERRED IN REFUSING TO ALLOW THE APPELLANT TO ENTER INTO
EVIDENCE OR CROSS EXAMINE THE TROOPER INREGARDS TO SLED’S STATUS
RECORDS ON DATAMASTER (BCA/DMT) SERIAL NO. 107607.



. STATEMENT OF THE CASE
Zebbulin Alan Short (hereinafter Short) was arrested on May 11, 2013 and charged with

driying under the influence first offense under ticket no.: F838374. On September 15, 2015, a
pre-trial heéring was held and the State, via a preprinted form, proi/ided Short a written offer to
plead guilty to driving with an unlawful alcohol concentration .08% time served and court costs
and nol pros the driving under the influence charge. The notice stated “You have‘30 days from
the date of this foim to accept this offer. If you or your client does not enter a guilty plea by

| Oc‘iober 12, 2015, then the case will be placed on the docket for ‘trial. At that time, the case will
be tried as charged, and NO recommendation will be made”. At the bottom of this preprinted
plea offer form a box was checked stating, “DUAC Notice: Pursuant to § 56-5-2933 and § 56-5-
2930 (J) of the South Carolina Code of Laws, you are hereby notified that the State intends to try
this case as a violation of Driving with an Unlawful Alcohol Concentration. The case will appear
on an upcoming trial docket no sooner than 30 days frorn the date of this notice”. The czise was
scheduled for roll call and jury trial on October 12, 2015 but continued. The case was also
scheduled for roll call and jury trial on:-January 11, 2016, October 10, 2016 and November 7,
2016 but continued again.

| The case was scheduled for roll call and jury selection beginning the term of March 13,
2017. Prior to the start of the trial, Short moved io dismiss the charge of driving wiih an unlawful :
alcohol concentration first offense on the grounds that Short was néver charged with the offense

~of driving with an unlawful alcqliol concentration by way of uniform traffic ticket or arrest .

warrant and therefore the magistrate court did not have jurisdiction to commence proceedings on

that charge. (R. pp. 46-64). That motion was denied and Short was tried before the Honorable



Michael A. Baker and a jury on March 15, 2017 for the charge of driviﬁg with an unlawful
alcohol concentration first offense in tﬁe Pickens County Summary Court. He was convicted of
driving with an unlawful alcohol. concentration first offense on March 15, 2017. Short filed a
motion for a new trial on March 24, 2017, which was denied by order filed March 30, 2017.

On April 3, 2017 Short filed his notice of appeal to the Pickens Coun;ty Court of Common
Pleas. Judge Baker filed His return on May 1, 2017. Oral arguments were held before the
Honorable Letitia H. Verdin on June 36, 2017. (R. pp. 229-247). Judge Verdin issued an order
filed August 3, 2017 finding that the rhagistrate court had jurisdiction to try Short for driving
with an unlawful alcohol conéentration and affirming the decision of the magistrate court. Short
filed a motion to reconsider on August 13, 2017. Judge Verdin issued an orcier denying the
fnotion to reconsider on August 24, 2017. Short filed and served his notice of appeal with this

court on September 22, 2017.



STATEMENT OF FACTS,

On May 11, 2013, Trooper Brian Mayfield (hereinafter Trooper Maytield) arriyed on the
scene of a one car collision on North Old Pendleton Road in Pickens County. (R. p. 91). The vehicle
had gone off the right side of the road and collided with a utility pole. (R. p. 92). Short was on the
scene and had called a tow ;[ruck. (R. pp. 92-93). Trooper Mayfield asked Short about drinking and
Short replied “not.enough for this to occur but that he fell asleep, or dozed off and ran off the road
Qnd hit a utility pole”. (R. p. 93). Short advised Trooper Mayfield that his wife was with him and
somebody had picked her up and taken .her home. The Trooper inqﬁired about whether she Was
injured and Short replied, “I think the air bag got her”. Trooper Mayfield then sent Trooper Baldwin
to speék to Short’s wife and check on her injuries. Trooper Baldwin édvised Mayﬁeid that-Short’s
wife had an injured nose and declined an ambulance. (R. pp. 93-95). Trooper Mayfield had Short
perform field sobriety tests and arrested him for driving under the influence first offense. (R. pp. 96-
- 106; p. 249). (Trooper Mayfield’s in car camera video).

Short was _taken to the Pickens C'ounty Jail for the datamaster test. Short was offered a breath
test and he elected to take the test. Trooper Mayfield testified that the breathalyzer machine goes
through a series of checks, itself, and it will shut ifself down if it has a problem. It did not sﬁut itself
down. It verified and checked each point that it supposéd to. Verified that it was working properly.
Short gave a sample point zero nine percent (.09%). (R. pp. 111-118). (Breath Site video).

On cross examination, Trooper Mayfield testified that he arrived on scene about 3:30 a.m.
and it was possible that a'substantial amount of time had passed before he actually got to the scene
of this accident. It was at least enough time for somebody that was in the car to leavé the scene, for

somebody to come by and pick Mr. Short’s wife up and take her to the parties’ residence. (R. pp. .



129-‘1 30). Trooper Mayﬁé_ld never spoke with Mrs. Short or traveled to the parties’ residence fo taltk
té Mrs. Short. The car was off the si4de of the road and the passé;lger side was facing Trooper
Mayfield’s pétrol car. Both air bags had deployed; (R. p. 131). Trooper Mayfield was standing by
the driver’s side dodr of | the car when he stated that there was blood on the air bags. (Trooper
Mayﬁeld’s in car camera vide(;). (R. p. 1'33). He never perform'ed any tests or f(;rensic ;[ésts on the
' contents or anything that was i‘n the car. (R. pb. 131-132). Trooper Mayfield testified that Short was
cooperativé, respectful, and the fact that he stayed on scene to try to call a tow company and address
- the situation was an appropriate thing to do, 'w‘hen he could have left the scéne. (R. pp. 132-133).
Trob‘per Mayfield never talked to the individual who .picked Mrs. Short up from the sceﬁe of the
accident. (R. p.. 133). He admitted he did not know the time the accident happened. (R. p. 133). Short
did not have the keys to the car and Trooper Mayfield éouldn’t remember anything about the keys.
(R. pp. 138-139). Thérc was a coﬁversation on the in car video that M‘rs.i Short had the car insurance
information with her. (R. pp. 139-140).
Trooper Mayfield testified that he charged Mr. Short in this case with Uniform Traffic Tickgt
No.: F83874 fqr driving under the.ir'lﬂuence first offense, pursuanf to SC Code Ann. § 56-5-2936.
He further testified that hé héd never writte;l a uniform traffic ticket or got an arrest; warrant for
driving with an unlawful alcohol éoncentr’ation to Short. That the only ticket in this case is for
driving under the inﬂuencé ﬁr'st degree aﬁd not driving with an unlawful alcohol concentration. (R.
Pp- 140-141). Trooper _Mayﬁeld was not familiar With th‘e datamaster operational protocol énd
testified that he mashes the buttons. He testified thét he did not pknow;whcn the breathalyzer was
calibrated or when the machine was inspected. He was also not aware of the datamastér machine

having multiple errors in the month of May 2013. (R. pp. 143-148). Trooper Mayﬁeld' testified to
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his kndwledge that SLED maintains records on its'webs.ite for specific datafnaster machinés across
' Fhe Stat.e éf South Car'olina': (R.. p- 150). However, the magistrate court r'efused’fo allow- Short to
enter into evidence or cross examine the Trooper in regards to SLED’s status records on datamaster
(BAC/DMT) serial number - 107607 that ‘sh‘owed the datamaster had an error or malfunction nine
times betvyeeri April 24, 20A13 and May 28, 2013. (R. pp. 150-161). Shért took the datamaster on
May 11, 20 13. This document wés electronically ‘signed by. Deborah H. Banks, Lieuteﬁant,
Supervisory Special Agent, Impiiéd Consent Department and said document stated that this report
represents true and correct copies of the original docﬁments maintained by SLED in the normal

course of business. Short proffered the document to the Court. (R. pp. 156-157).



‘ ARGUMENTS _
' .I. ~ THE CIRCUIT CQURT ERRED IN ‘FAIL‘ING TO FIND THAT THE '

- MAGISTRATE COURT DID NOT HAVE JURISDICTION TO COMMENCE
PROCEEDINGS ON THE CHARGE OF DRIVING WITH AN UNLAWFUL -
ALCOHOL CONCENTRATION-

The circuit court vissuévd a Form 4 O;der and found that ..the m'agi_s’tré;e- court had
jﬁrisdiction to try Short for dr1v1ng with an unlawful ,alcohokl.conc'ehtration apd afﬁrmiﬁg the
decision of the magist‘rate"court. R. :‘pp. '1-3.).‘ The cifcﬁit court did not rule on Short’s remaining 4
exéeptjons. The circuit court tl;.én iss’uéd a Form 4 O}der holdiﬁg .that.Appellant’s motion to
'reccl)nsider',isl denied. (R. pp. 4-6) | | |

Shoft was féund guilty by the jury g;f the 4charge_olf driving v‘vith an ﬁnléwful alcohol
concentration ﬁrst offense. Short mOVéd prior to the State’s ca‘se—in-chvive_t-' to. dismiss the charge 6f
" driviﬁg With an unlawful aicoilol cdhcerﬁtration, séeqiﬁcally,' S. C Code Ann. §'5675v;'2933,

- because ‘;he Défendant" w@'as', never charged with the offense of driving with én unlawful alcohol
concentration by way of uniform tfafﬁc ticket or éu‘res£ Warrant and therefore the mégistrate court
did not ha.ve jurisdjption to cofpmence proce‘edinés on said charge. See State v. 'Iv{'am"sey, 398 S.C.
2?5 (2012)..(R. pp 46-65). Short Wa's'_cha?ged with.driving under the inﬂuéncé, ticket numbcr
F83 837_4." (R. p. 140). Troopér Mayfield testified that he never cha;”ged Short with the offense of ‘
d‘riiving with an unlawful alcohol cc;ﬁcentration, by’way‘,of ﬁniforfn traffic tick‘et‘ of “arresvt warrant.
The only ticket 1n this case is for -d.riving,unde’r the inﬂ'uénceg ﬁrst degfe;: and not" driving with an

unlawful alcohol 'concev_ntratioin. (R. pp. 140-141).



state..,“At trial, a person charged with a v_i_olatien of this sectien is alloweti te present evidence
relating to"t}‘le factors enunlerated abor(e and the totality ‘ofv the evidence producned at trial ‘m"ay.be
used by the Jury to deterrnine guilt‘(;r.inneeence, A person .charged With aviolation of this.~.
section must be gi\}en notice of "intent to preéecute under the provisions of this section at lea._st:"
thirty ealendar ‘da"_ys b_efore his‘trial Vd‘ate.”'Ia’. As set forth above,,Short'rvas ﬁéwr charged .withv
section 56-5-2933. The Statute is clear and unarnbiguons.

State v. _Léopar'd, 349 S.C. 467, 470-71, 563 S.E.2d 342, 34445 (Ct App.‘2002) ho.l‘ds:v

' The basic principles of statutory construction as applied to eriminal st'.atutes have -
‘been clearly and repeatedly set forth by our supreme court and by this court.

It is well established that in interpreting a statute, the court's primary function is to
ascertain the intention of the legislature. When the terms of the statute are clear

~ and unambiguous, the court must apply them according to their literal meaning.
Furthérmore, in construing a statute, words must be given their plain and ordinary
meaning without résort to subtle or forced construction to limit or expand the
statute's operation. Finally, when a statute is penal in nature, it must be construed
strictly against the State and in favor of the defendant. All rules of statutory. '
construction are subservient to the one that the legislative intent must prevail if it

_ can be reasonably discovered in the language used, and that language must be
i onstrued in:the lrght of the 1ntended purpose of the statute. '

If the legislaturefs intent is clearly apparent from-the statutory language, a court
may not embark upon a search for it outside the statute. When the language of a
statute is clear and explicit, a court cannot rewrite the statute and inje¢t matters
‘into it which are not in the legislature's language, and there is no need to resort to
statutory interpretation or legrslatrve intent to determine its meaning.

While it is true that the purpose of an enactment will prevall over the lrteral
import of the statute, this does not mean that this Court can completely rewrlte a
plain statute: What a legrslature says in the text of a statute is considéred the best
evidence of the legislative 1ntent or will. /d. at 563, S. E 2d at 344—45 (1nternal
citations omitted). SRR

. As set forth_ above, the circuit court erred in finding that the magistrate court had



~ jurisdiction to commence prOceedingé on the charge of driving with an unlawful alcohol-
concentration and as such, Short respectfully asks that his conviction be reversed.

I.. THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE
'MAGISTRATE COURT ERRED IN FAILING TO GRANT A DIRECTED =
. VERDICT ON THE CHARGE OF DRIVING WITH AN UNLAWFUL ALCOHOL
. CONCENTRATION ON THE GROUNDS THAT THE STATE FAILED TO
PRESENT SUFFICIENT INDEPENDENT EVIDENCE CORROBORATING
APPELLANT’S EXTRA-JUDICIAL STATEMENTS TO ESTABLISH THE
- CORPUS DELICTI OF DUAC | '

- The rnagistrate court:.erre’d 1n failing to grant a directed verdict on the charge of driving
with an unlawful alcohol concentration_on the grounds that the State_failed to present sufﬁcient
independent evidence. corroborating Defendant’e ektra-judicial statements to establish the éorpus
delicti of drivingv with an unla\i\rful ;allcohol: concentration. Trooper -Mayﬁeld testified that he came

- upon a one car accident and Short was outside the Vehlcle on the 51de of the road. talking to a tow
} ; truck company (R p- 92) Trooper Mayﬁeld asked Short 1f he had been dr1nk1ng, to wh1ch he |
rephed ‘not enough for thls to occur but that he fell asleep, or dozed off and ran off the road and
hit a ut111ty pole” (R p. 93) Short advised Trooper Mayfield that his wrfe was w1th him and '
“somebody had plcked her up and taken her home The Trooper 1nqu1red about whether she was
injurediand Short replied, “I think the air bag got her”. Trooper Mayﬁeld then sent Trooper :
Bald_uvin to speak to Short’s uvife and check on her injuries. Trooper Bald’win advised Mayﬁeld
that Short’s v&dfe had an injured' nose and declined an ambulanc'e. (R. pp. 93-95). o
‘Trooper Mayﬁeld'.Wa:s standing by the driver’s side door of the car when he Stated that
,there was blood on the 'air.ba!gs;. (Trooper Mayﬁeld’s in.car camera video). (R. p. 'T33). He never

performed any tests or forensic tests on the contents or anything that was in the car. (R. pp. 131-



132). Trooper Mayfield testified that Short was -coopérative, respectful, and the fact that he
stayed on scene to try to call a tow cdrhpany and address the situation was an appropriate thing to

do, when he could have left the scene. (R. pp. 132-133).

Trooper Mayﬁ.eld never talked to the individual who picked Mrs. Short up froﬁl the scene
of the accident. (R. p. 133). He adr,n.itted he did not know the time the accident happened. (R. p.
-133). Short did not have the kéys to the car and Trooper Mayfield couldn’t remémber anytﬁing
about the keys. (R. pp. 138'-'139). There was'a conversation (;n.the in car video that Mrs. Short
had the car insurance information with her. (R. pp. 139-140). At the close of the State’s case,
Short moved for a. directed verdict argﬁing that the State failed to present sufficient independent
evidence corroborating Defendant’s extra—judicial.statements to establish the corpus delicti of
driving with an unlawful alcohol céncenfraltidn, i.e., that Short was driving the cér. (R. pp. 163- |

167; pp. 169-175).

“It is well-séttied law that a conviction cannot be had on the extrajudicial confessions of a
defendant unless they are coﬁoborate_d by prpof ali_undé of the corpus delicti. ” State v. _Osborne,
335S.C. 172, 175, 516 S.E.2d 201, 202 (1999) (footnote omitted). The corrobora;cion rule applies
to statements whether those statements are confessions or admissions. Id. at 177-78, 516 S.E.2d
.at 203-04. “[T]he corroboration mle is satisfied if the State provides sufficient independent
evidence which serves to corroborate the defendant's extrajudicia1 statements and, together with
such statements, permits a reasonable belief that the crime oqcurred.” Id at 180,516 S.E.2d at
205; Cofrobofation requirés “substantial independent eVidencé,” which is sufficient “if the |
corroboration supports the essential facts admitted sufficiently to justify a jury inference of their
tfuth.’f ld at}'l 79, 516 S.E.2d at 204 (quoting Opper v. United Stqtes, 348 U.S. 84,93, 75 S.Ct.

10



158,99 L.Ed. 101 (195.4)). Id. at 180, 516 S.E.2d at 205. See State v. Russell, 345 S.C. 128,

© 132-33, 546 S.E.2d 202, 204-05 (Ct. App. 2001).

The State argued that these line of cases are no longer good law pursuant to State v.

‘ Abrdham, 408 S.C. 589 (2014). (R. pp- 167-168; p. 175). That is not so. The law is well settled
and Abraham held, “As our vsupreme court in'Osborne clariﬁed this state's law to be consistent
with the rule outlined in Opper, we speculate that eontinued reference to the requirement that a
defendant's extra-j ndiciel statements must be \cononorated by “proof aliunde of the corpus delicti
” has caused confusion amongst the bench and bar. We anticipate that this confusion could be
avoided by ceasing 'reference to “proof aliunde of the corpus delicti and:similar terms, and
instead echoing the langnage in Opper, in fthat the State must “introduce subetantial independent
evidence which would bten'd to establish the trustworthiness of the statement.” Opper, 348 U.S. at

93,75 Sl.Ct. 158. Id. at 593, 759 S.E.2d at 442.

As set forth herein, the State failed to introduce substantial independent evidence which
would tend to establish the trustworthiness of Short’s statement.” Opper, 348 U.S. at 93, 75 S.

Ct. 158. Therefore Short respectfully asks that his conviction be reversed.

III. THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE
MAGISTRATE COURT ERRED IN FAILING TO CHARGE THE JURY THE
WELL SETTLED LAW AS SET FORTH IN OPPER V. UNITED STATES, 348
U.S. 84, 75 S.CT. 158, 99 L.ED. 101 (1954) -

~ The magistrate court erred.in failing to charge the jury the well settled law as set»forth
above in Opper v. United States, 348 US 84, 93,75 S.Ct. 158, 99 L.Ed. 101 (1954)) and the
case law of this State. The Court refused to charge the jury this law stating that it would in
essence be cenfueing to the jnry and that we were there because of Short’s admission of driving.

11



(R. pp. 177-1 78;» pp. 180-181). If thefe is an); evidence to support a jury charge, the trial judge
shoula grant the requested charge. State v. Burriss, 334 S.C. 256, 262, 513 S.E.2d 1 04, ‘108
(1999). The refusal to grant a fequested jhry charge that states a sound princfple of law applicable
to the case at hand is an error of léw. Clark, 339 S.C. at 390, 529 S.E.2d at 539. To warrant a
reversal, however, the error must result in prejudice to the party reciuesting the charge. Id. See

State v. Santiago, 370 S.C. 153, 159, 634 S.E.2d 23, 26 (Ct: App. 2006).-

In this case Short was prejudlced because the State empha51zed greatly Short’s statement
or a variation thereof, “Not enough to do what [ did”, when asked by Trooper Mayfield if he had
been drinking. In fact, the State crafted 1t s closing argument around Short s statement, “Not
enough to do what I did”. (R. pp 1-82-186){ The failure of the magistrate court to charge the jury
was not harrnless,er'rof and it cannot be said heyohd a reasonable doqbt_ that the error complained'

of did not contribute to the verdig:t.

Short certainly requested that the charge be given and repeatedly raised an exception to
the magistrate court. (R. pp. 177-178; pp. 180-182; pp. 204-205). Therefore Short respectfully

asks that his conviction be reversed and/or that a new trial be granted.

IV.” THE CIRCUIT COURT ERRED IN FAILING TO FIND THAT THE
MAGISTRATE COURT ERRED IN REFUSING TO ALLOW THE APPELLANT
TO ENTER INTO EVIDENCE OR CROSS EXAMINE THE TROOPER IN
REGARDS TO SLED’S STATUS RECORDS ON DATAMASTER (BCA/DMT)
SERIAL NO. 107607

The magisirate court erred in réfhsing to allow Short to enter into evidence or cross
examine the Trooper in regards to SLED’s status records on datamaster (BAC/DMT) serial

number - 107607 that showed ‘the datamaster had an error or malfunction nine times between

12



April 24,2013 and May 28, 2013. (R. pp. 150-161; pp. 2,48). Short took the datamaster on May
11,2013. This document was electronically signed by Deborah H. Banks, Lieutenant,
Supervisory Special Agent, Implied 'Consent Department and said document stated that this
report represents true and correct copies of the eriginal documents'lmaintained by SLED in the
normal course of l business, attached hereto. Short proffeted the document to the Court. (R. pp.
156-157). Not only was this doeutnent a public record pursuatnt to Rule 803(8) SCRE, but also
wtthin the business records exception purs'nant to Rule 803(8) SCRE. This document was also
self authenticating pursuant to S.C. Code Ann. § 19-5-10, as amended. See also S.C. Code Ann.
- § 56-5-2954, as amended. This being a driving with an unlawﬁ’i‘l- alcohol concentration case,
these documents were material to the defense and the defense’s case was materially impaired by
the fdilure to cross examine the Ttooper as to this document. Said documents should have been
disclosed by the State pursuant to Rule 5, éCRCrimP,and Brady v. Marylanct’, 373-U.S. 83 (1963)
and as set forth above Short was prejudiced. Therefore, Short reshectfully asks that his |
conviction be reversed and/or that a netzv trial be granted. See AStat-e v. Landon, 370 S.C. 103

(2006).

CONCLUSION

Based on the etbove, the Appellént respectfully asks that his conviction be reversed and/or

* that a new trial be granted.
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