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THIS CAUSE having come before the Court on July 28, 2015 on due notice of
Defendant-Counterclaimant Xiaolan Michelle Wang's (hereinafter '"Temant" or
“Plaintiff”) motion for .summary judpment on all claims of Plaintiff Bamar, LLC
("Landlord” ar “Defendant”), and .for summary judgment on liability as to Tenant's

counterclaims against Landlord, and- the Court, having first reviewed the filings,

submissions ‘and argoment of the parties' counsel and otherwise being duly advise in the -

premises, finds and ORDERS.as follows:
There is no genuine issue. of material fact as. to the undisputed facts and
admissions of Landlord, which show that Landlord was the first to materially breach the

Jease’ at issue in a numbes of respects, inicluding by dispossessing Tenant during thé paid
up term of the lease, without noticg. .

Tenant is the operator of fine dining businesses in the Columbia ared some of

H

which are known as "Miyo's," On November 29, 2013, without motice to Tenant, and in

3
violation of the express terms of the leuse, Landlord evicted Tenant from the leased

_l Per para. 2 of the Complaint, Landlord attached "a copy" of the Lease to the Summans and Coxuplaint in
this case. It is.also Exhibit 2 t¢ the Bamar, LLC 30B6 Deposition.

APPeals



premises during the paid up lease term by breaking the locks, changing the locks op the
leased premises, and l'ocking Tepant out of the Jeased premises.

There is no dispute that Nevember 29, 2013 lockout was during Tepant's
leaschold term, during 2 time when yent was fully paid® and when 1o written notice
whatsoever of any gviction or bireach 6n the. part of Tenant was given or made, as
required by the lease®.,

During the Jockaut, Landlord fecked away and withheld goods owned by Tenant
located within the leased premises and detained them vo Novemiber 29, 2013. In
Plaintiff's 30 (b)(6) deposition at page 30, Piaintiff testified as follows regarding the
Landlord's exercige of contrel over the Tenant's goods in the leased preriisés upon the
lockout when Tenant's representative came to the site: |

2 Q. Now, who decided what he was allowed to
take and not take?
4 A ldid

The undisputed facts show that this dispassession was duting the paid up leasehold term.
Such actions are a clear'brcaé:h- of the Tenant's rights under the Jease.

As of the date of dispdssession, Tenant liad not given 30 day writteri notice to
Landlord (as would be required under the lease, Article VI para. 2) of an intent to

relinquish her leasehold rights for the remainder of the term. Instead, evidence. in the

2 Bamar Depo at 20;
" Q. Let'ssee here. And you indicated the lease was to terminate in Febmary of 20142

A Yes.,

Q. Was rent paid up untit ~ when?

A. December 15th.” .
3 Asticle, VI, para. .1 of the Lesse at page S-governs any slleged default by Tepant, and pravides that
Landlord shall give Tenant "written riotics” of any delault stating intent to' terminate the Lease in 30 days
and a 30 day cure period. No suth written ngtice was:aiven by Landlord.




form of a notice letter indicétes that Tenant had specifically notified Landlord that it was
in bredch and that Tenant was consideringafl oprions. See Ledse.

It is undisputed that as of November 29, 2013, Landlord had given no nofice to
Tenant, as required by the lease, 6f any breach by Tenamt whatsoever.

This plain violation of tenancy nglrts was admitted by the: Landlord, Bamar LLC,
-in its ‘Rulé 30B6 deposition: |

Q. Did thiere come a time that you changed the locks on
the doars of the property?

A. Yes.

Q. When was that?

A. Noveriber 29th.

Q. What was your reason for doing that?

A. Because she had changed the locks prior and 1 -- my
key would not allow me in and 1 wanted to get into the.
building because it had been.vacated.

Q. Now, let me agsk you: How do you know- it was
vacated?

A. Because you could see in the windows and there was
n6 furniture in there and it was — { mean, it was empty.

Q. Was there anything else?

A. As far as what?

‘Q. That told you it was vacated, Any otlier way you knew
it was vacated as of November 29, 2013?

A. Yeah. No.

Bamar Depo. at 26-27. |

By locking Tentant out of the leased premises during the tenancy, when rents were
fully ﬁnrrant, and wher no hotice of any kind whatsdever had béen giver by Landlord to
Tenant as required by the lease, Landlord breached the most fundamental rights of Tenant

under the lease - .pos,session'(_Lease,._Article Tat p. 1y and the covenant of quiel enjoyment

(Lease, Article X, para. 2 at p. 7).




As 4 result, there is no genuine issue of métcrial fact that all of Landlord's. claims
for breach of the lease fail, and summary judgment in favor of Tenant as to suck claims is
hereby entered.

As a matter of law, Landlord is entifled to no. rent whatsoever after its wrongful
eviction of Tenant. It is aziomatic that a landlord who wrongly evicts & tenant cannot
claim for the rent incurred after Such’ eviction. See Siron . Kirkpatrick, 141 S.C. 251,
263, 139 S.E. 614, 618 (1927)("The termination" of a fease during its term by surrender,
by re-entry, or by evictibn; without rdore, ’discharg_&s. the. lessee from lability for rents
that have not acorued....).* Bven if the Court considers the affidavit offered by the
Landlord, no facts stated in the affidavit filed by the Landlord change the result of .this
analysis in any way.

Likewise, Landlord's. claim for taxes and the payment of insurance incurred after

the lockout and wrongful éviction of Tenant must fail, for the same reason. Id.

|

Furthet, Landlord's claims related to a dispute over thee payment of insurance
premiiuins also fails 45 a matter of law, because such claims are barred by the Statute of
Limitations.

In South Caroling, the three year Statute of Limitations for breach of contract
applies to the Landlerd's claim for a breach of lease, which is a contract. S.C. Code. Ann
§ 15-3-530. The undisputed deposition’ testimony of the Carporate: representitive for

Plaintiff/Landlord Bamar, LLC under SCRCP 30B6.wis that she fully knew - around five

4 Landlord’s assertion that the Tendnt had already "vacated" the premisés by letter of
counsel is contrary to the express content of that Jetter, which :_:l&arly states that the Tenant
intefided to.continue to use the premises at least fof storage during the remaining paid
dates, .




years before filing suit - that on or about September 24, 2009, Tenanit had stated
unequivocally in a letter to Landlord that Tenant denied it had any obligation t6 make any
such insurance payments, and that it would not imake any such payments. accrued or to be
accrued in the future, See Bamar, LLC Depo. Exhibit 9 and testimony at pages 52:57.

Landlord also testified that as of that date, five yeays prior, Tenant was clear that
she “did not ever intend to pay" the:insyranice amaounts.at issue now. Bamar, LLC Depo.
at 53, 54. The Landlord Bamar also testified that even though Bamar was a South
Carolina compan'y_; and Tepant was 4 South Catolina resident, and the property in
question is located in South Carolina, Landlord spoke to a Tennesses lawyér about what
to do about the refusal to pay, and that the lawyer advised Landlord, to sue or to "let it
rige.” Id. at 53. Landlord decided to let it ride" five years ago when the claim was ripe,
Therefore, the elaim is time barted.

Under thesé circumstances; whers the Plaintiff Landlord admits that 5 years
before a lawsuit was brought, it was expressly informed by Defendant, ﬁanuivocaily,
that Defendant disputed and would not pay: any insurance sums o which Plaintiff claimed
is was entitled under the lease, past or future, the claim is bamed by the statute of
limitations. See Maher v. Tietex Corp., 331 8.C. 371, 500 5.E. 2d 204 (S.C. App. 1998).

In Tietex, the clainaat was specifically informed that:an annual bonus payment to
which the claimant asserted he was entitled, would not be paid then or in the future:
There, "Maher’s testimony revéal[ed] he believed at the time of these conversations that
he was not getting the bonus money to which he felt entitled.” But Maher did ziot bring
his claim within three years of first being netified that the bonuses would mot be paid.

_ Maber contended, among ottier things, that because he claimed the payments were: to

t




have been made annually, the faihire to pay them constituted a "continuing wrong" such
that each year, the time for the statite of limitations would being to run again each year.
Specifically, hie contended that because the defendant. there breached the contract every

year ffom 1998 until his termination in 1994, his action was commencéd timely.

-However, the South Carelina Court of Appeals specifically rejected this 'argum'eﬁt. The

Coust held that the breach of the contract was a single wrong - a breach of a single
‘payment term - with "continuing effects.” Id, at 383-84.

The same as in Tietex is the case here, The allegation - whether meritoripus or not
- is that the lease contract contained a provision requiring Defendant to reimburse
Plaintiff, annually for the cost of insurance, and that Defendant breached that provision by
refusing to pay siich amounts upon demand. It is undispnted that Plaintiff was informed
that Defendant would nof ever pay any such sums, five years before suit wis brought.
And thé Plaintiff even consulted an attorney about the possibility of bringing a claim for
such refusal, five years before suit was brought. Under these undisputed circumstances,
the statute of limitatians en such clajm had long expired before suit was brought.

Landlord's contention that 4 non-waiver provision of the Lease precludes
application of the Statute of Limitatitn is merifléss. Waiver is a matter of intenfional
relinquishment of rights. The Statute. of Limitations is né_t a "waiver” but is instead a
statutory preclusion against the bringing of stale claims.

Because the undisputed evidence shows the above breaches, as well as the time
bar of the belated insurance claim, the Landlord miay not recover on any. claims asserted,
and summary judgment should be entered in fiver of Témant on all clainis of Landioerd.

Further, Tenant is entitled to judgment 23 a matter of law as to her claims for breach of




the lease by the Landlord, who admittedly dispessessed Tenant during the paid up

leaseliold terms. The Court will schedule a damages hearing to astertain the-loss Tenant
suffered as a result of that breach of the lease, and the appropriate recovery by Tenant on
the. covnterclaims.

IT IS 80 ORDERED.

in Columbia, Richtand County South Carolina, thisZ_'day of Augaat-; 2015.




