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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND'.

IN THE COURT OF GENERAL SESSIONS
THE FIFTH JUDICIAL CIRCUIT

DeMarco Johnson, #241438
MOTION FOR RE-SENTENCING

Applicant
PP ! PURSUANT TO
ATKEN VS. BYARS .
-VS- , A= -z
2012213286 >
STATE OF SOUTH CAROLINA rﬁ? =
a2, ‘ Respondent. g%;_ L L
. ?ﬁ"-"' g‘ _ i
o= = §
we R
. C:“ .:.

decision; the applicant in the above caption moves this Honor&ble
.court for a re-sentencing pursuant to Aiken VS. Byars, 410,
S.C. 534, 765 S.E. 2d 572 S.C. .

Movant is entitled to avre—sentencing based on the following:

Movant received a life without parole (LWOP) for Armed Robbery,
Burglary, and Kidnapping. Pursuant to S.C. code ANN. 17-25-45

in 2001. The triggering offense was a conviction in 1997 stemming
from crimes . commented as a juvenile i.e. Attempted

Armed Robbery and Assault and Battery with intent to kill. As
mentioned earlier Hg was a juvenile.

Movant sentence violates the Fourth Amendment to the U.S.
Constitution and the South Carolina Constitution insomuch as’

it prohibits him from receiving a meaningful opportunity to

be released at a meaningful point in time, a realistic likelihood
of release for the rehabilitated and meaningful opportunity

to be heard. South Carolina Constitution Article 12 section



RELIEF REQUESTED

Movant's sentence entitles him to have the court recognize his

Juvenile status in light of aiken and that he is entitled to

a re-sentencing that focuses on the fact that children are

constitutionally different from adults for purpose of sentencing
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The Supreme Court of South Carolina

DeMarco Johnson, Petitioner,

State of South Carolina, Respondent.
Richland County : '
. . Ry
Docket No.: 2000-GS-40-47714; and 47716-47718 an

A4
U o 7 2y

f'qope%

~ Petitioner filéd a motion on July 1, 2016 for resentencing pursuant to

ORDER | Scc

Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (SC 2014). Now, therefore, pursuant to

SC CONST. Art. V, § 4,

IT IS HEREBY ORDERED that the Honorable R. Knox McMahon be vested with
exclusive jurisdiction over the Petitioner's Motion for Rese.ntencing in the above-
captioned matter.

Judge McMahon shall at all times be vested with concurrent jurisdiction in all
circuits of the state to dispose of matters relating to this case, and shall decide all
matters pertaining to the Petitioner's Motion, and shall retain jurisdiction over this matter
regardless of where he may bé assigned to hold court, and may schedule such hearings
as may be necessary at any time withoui regard as to whether there is a term of court
scheduled.

If necessary, to resolve issues related to the appointment of counsel, a hearing

shall be conducted within thirty (30) days of this order.



(- | C

Within sixty (60) days of the date of this order, Judge McMahon shall issue a

scheduling order setting forth the schedule that shall be followed in this matter, including

the date of the hearing on the merits. The scheduling order may be amended as

necessary.

Costa M. Pleicones
Chief Justice

July 2 2016

Columbia, South Carolina
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STATE OF SOUTH CAROLINA.

) IN THE COURT OF GENERAL SESSIONS
) Indictment Numbers: 2000GS4047714,
2000GS4047716, 2000GS4047717, 2000GS4047718
COUNTY OF RICHLAND )
‘ )
The State of South Carolina, ) MEMORANDUM IN SUPPORT OF MOTION
) FOR RE-SENTENCING PURSUANT TO
) AIKEN V. BYARS, 410 S.C. 534 (2014)’
VS, )
)
)
Demarco Johnson )
Defendant. )

Demarco Johnson (D.O.B. 09/25/1979) was arrested and charged with 1 count of Murder,

2 counts of Assault with Intent to Kill, and 2 counts of Armed Robbery for an inciderit that

+ occurred on or about June 18, 1995. At the time of the incident Demarco was a 15 year-old

juvenile. Atsome point in 1995 it appears that based on § 20-7-430(6) S.C. Code of Laws
(repealed effective July 1, 1996), Demarco’s cases were transferred to Richland County General

Sessions court for cnmlnal Pproceedings to continue against Demarco as an adult WLth nothmg m

sovend

‘m

) r:j [\)

- o
adversarial hearing took place prior to transfer. GO

DL,

cn ;‘ -

On March 20, 1996 Demarco was indicted for 1 count of Murder (96-GS-40% 769{8‘2\, 2 ;
counts of Assault and Battery with Intent to Kill (9€-GS—40-1‘22‘1 8, 96-GS-40-122 1%), 22::)unts |
of Armed Robbery (96-GS-40-12220, 96-GS-40-12224) all stemming from the same incident
that occurred on June 18, 1995. On March 21, 1997 Demarco pled guilty to 1 count of Assault
and Ba’ﬁéry with Intent to Kill (96-GS-12219) and 2 counts of Attempted Armed Robbery 96-
GS-40-12220, 96-GS-40-12224) in Richland County General Sessions court and was.

concurrently senteneed to 12 years; provided upon the service of 8 years, the balance suspended

! Memorandum i in support of Demarco Johnson’s motion for res- sentencmg pursuant to Aiken v. Byarsbased on pro

bono outline and research provided by Virginia- Gulde, Esq., Amber Hendrick, Esq., Elizabeth Hinson, Esq., and,

Eric Smith, Esq,



with probation for 3 years: Atthe time of Demarco’s guilty plea, the indictment for Murder 96
GS-40-7689)-and 1 indictment for Assault and Battery with Intent to Kill (96-GS-40-122138)
were nolle prosse.

On December 14, 1999 Demarco was arrested and charged with 2 counts of Kidnapping
- (G-246913, G-246914), 1 count of Burglary I* Degree (G-246915), and Armed Robbery (G-
246916). At the time of the incident Demarco was 20 years old. On July 12, 2000 Demarco was
indicted for Armed Robbery (2000-GS-40-47714), Kidnapping (2000-GS-40-47716),
Kidnapping (2000-GS-40-47717), Burglary 1 Degree (2000-GS-40-47718). On January 5,
2001 Fifth Judicial Circuit Solicitor filed Notice of Life Without the Possibility of Parole with.
the Richland County Clerk of Court and Demarco was served such notice on January 19, 2001.
- At9:53 am. on V,Februéry 6, 2001 the jury was sworn in and the trial against Demarco-began for ‘
Armed Robbery (2000-GS-40-47714), Kidnapping (2000-GS-40-47716), Kidnapping (2000-GS-
40-47717), Burglary 1% Degree (2000-GS-40-47718). At 3:15 p.m. on Fébruary 7, 2001 the jury
retﬁmed the verdict of guilty on all counts and Demarco was mandatorily sentenced to life in.
prison without the possibility of parole.. |

On February 12, 2001 Notice of Appeal was filed with the South Carolina Court of
Appeals. On May 28, 2002 the South Carolina Court of Appeals affirmed Demarco’s conviction
and sentence. On February 24, 2003 the South Carolina Supreme Court devnie'd Deinarco’s.
petition for writ of cértiorari‘. |

On July'l, 2016 Demarco filed a pro se Motion for Resentencing Pursuant'to diker: v.
Byars, 410 S.C. 534.(2014). On July 28, 2016 the South Carolina Supreme -Cotirt issued an order
‘vesting tﬁé{Honorable R. Knox McMahon with exclusive jurisdiction over Demarco’s Motion

for Resentencing Pursuant to Aiken v. Byars.



. Demarco s mandatory sentence of life without the possibility of parole
pursuant to South Carolina’s Two-Strike Law (S.C. Code of Laws § 17-25-
45) violates the Elghth Amendment’s ban on cruel and unusual punishment,

Demarco mandatory sentence of life without the possibility of parole pursuant to South.
Carolina’s recidivist statute; 'S.C. Code. of Laws § 17-25-45¢ 17995) as amended violates the:
Eighth Amendment’s ban on cruel and unusual puni'shinent because Demarco was a juvenile (15
years old) at the time of the triggering offense. -‘Therefore, Demarco is entitled to a resentencing
, including immaturity, impetuosity, and failure to appreci‘ate-'the risks and conséqueﬂéeéf; (2) the
family and home environment that ,sur.round;é'd Demarco; (3) the:circumstaﬁ'ce's of the offense,
including the extent of Demarco’s participation in the conduct and how familial and peer
pressures. may have affected him; (4) the incompetencies associated with'.youﬂl - for 'exami)le,
Demarco’s inability to deal with police ofﬁc;rs or prosecutors (including on a plea-agreement) or x
incapacity to assist his own attorneys; and (5) the possibility of rehabilitation, as required by

Miller v. Alabama, 567 U.S. 460 (20 12) and Aiken v. Byars, 410-S.C. 534 (2014).

Children are cOnstitutionaily different from adults and have
special status and protections under the Eighth Amendment’
ban on cruel and unusual punishment:

Children are constitutionally different from adults. See Miller, 567 U.S. 460 (2012).
During the past decade the Eighth Amendment’s ban on cruel .and unusual punishment
Jurisprudence relating to our youth has been a topic of great discussion and evolution by the
United Statesl Supreme Court resulting in gréater protections from the imposition-of overly harsh:
criminal sentences.

Beginning with its decision in 2005, the United States Supreme Court held that the

Eighth Amendment’s ban on cruel and tinusual punishment. prohibits capital punishment for



juveniles. Roper v. Simn‘ions, 543 U.S. 551 (2005). Five years later, the United States Supreme
* Court decided Graham v. F, Zorida holding that the Eig‘hth.Amendrnent’s ban on. cruel and
unusual punishment prohibits a juvenile from being sentenced to life without the possibility of
parole for a non-homicide offensé. 560 U.S. 48 (2010). Then Miller v. Alabama was decided in
2012 and the United States Supreme Court held that mandatory life without the possibility of
parole sentences for juveniles violates the Eighth Amendment’s ban on cruel and unusual
punishment. 567 U.S. 460 (2012).
Following the Miller decision, the South Carolina Supreme Court decided Aiken v. Byars,

410 S.C. 534 (2014). In Aiken the South Carolina Supreme Court took up the question of
whether ornot Miller applies to juveniles who %e‘c‘eived a nonmandatory sentence of life without.
the possibility of parole. In afﬁnnativel’}: answering this question the Seuth Carolina Supreme
Court explained that the United States Supreme Court’s recent decisions on the Eighth
Amendment’s ban on cruel and ;1nusua1 punishinent relating to our youth are basédon.two» lines
" of precedent: -Categoﬁ‘cal bans on certain sentences based on the inability to reconcile the ¢lass
* of offenders and ';hev severity of the penalty; and cases that require sentencing authorities to give
consideration to the individual characteristics of an offender and the details of his offense prior
to imposing a sentence. See Aiken, 410 S.C. 534 (2014). The South Carolina Supreme Court
went on to quote the United States Supreme Court from Miller,

A sentencer must be allowed to consider that 'yoﬁth is‘more than a

chronological fact, and carries with it irresponsibility,

impetuousness, and recklessness, factors as transient as ‘youth

itself. Although a court imay still sentence a juvenile to life without

parole after.an:individualized hearing the Court cautioned that

given children’s diminished culpability and heighten capacity for

change that appropriate occasions for sentencing _]uvemles to this
harshest possible penalty will be uncommon.

'



Aiken, 410 S.C. at 539. The South Carélina Sﬁpreme Court went on to acknowledge that while
Miller was not e'xpressly extended to sentencing schemes such as South Carolina where life
without the possibility of parole is pérmitted but not mandated that it waé required to give the
effect to the propottionality rationale integral to the holding - youth has constitutional
significance and failure of the sentencing court to take into account the hallmark features of your
prior to sentencing is'a vidlati'()n of the Eighth Amendment’s ban on cruel and unustial
punishment. See Aiken, 410 S.C. at 543.

These recent decisions by the Supreme Court of the United States and the South Carolina
Supreme Court make it clear that our youth have special status and protections under the Eighth
Amendment’s ban on cruel and unusual punishment, and make it clear these principles-laying the
foundéti_onof.its jurisprudence should be applied generally to our youth within the‘criininal,
justice system. \

In makmg the recent decisions relating to our youth and the Eighth Amendment’s ban 6n
cruel and unusual punishment the Supreme Court of the United States has begun relying on
findings from recent neuroscience studies of adolescents. These recent developments in |
neuroscience confirmed the: “what parent knows” about ‘clliffmerénce between adults and
adelescence. Prior to Roper, neuroscience played no role in decisions ébout developmental
difference between our youth and adults. However, begiﬁniﬁg“With Roper during oral arguments
and through Amici, and directly addre’sSed’ in Miller, the court began considering and~ relying on
adolescent neuroscietice research. Elizabeth Scott, Themas Grisso, Marsha Levick, & Laurence:
Steinberg, The Supréme Court énd the Transformation of Juvenile S,entéﬁding, 6-7 Trustees of

Columbia University in the City of New York (2015).



Adolescents’ involvements in criminal activities are specific instances. of a more general
propensity of our youth for risk-taking and sensation-secking, and are. impulsive acts committed
without full thought and consideration for the; long-term consequences. Id.

Many studies havé found that adolescents and individuals in theif
early 20s are more likely than either children or somewhat older
adults to engage in risky behavior; most forms of nsk—takmg
follow an inverted U-shaped curve with age, increasing between.
childhood and adolescence, peaking in either mid- or late
adolescence and declining thereafter.

Id. at 7. Criminal activity follows this pattern and is referred to as the “age — crime curve.” Id
" The Uhited States Supreme Court was inﬂuenced,by the scientific data supporting this in Réper‘,
Graham, and. Miller.

This data shows .

[flindings from developmental heuroscience align well with those
from behavioral and psychological studies of age differencesin
traits like sensation-seeking and impulsivity. Neuroscientists have.
described a maturational imbalance dunng adolescence that is
characterized by relative immaturity in brain systems that are
involved in self-regulation duririg & time of relatively heightened
neural responsiveness to appetitive, emotional and social stimuli.
With respect to self-regulation, structural imaging studies using
diffusion tensor unaglng (DTI) indicate immaturity in neural
connections within a fronto-panetal -striatal brain system (localized
primarily in the lateral prefrontal cortex, inferior parietal lobe and
anterior cingulate cortex) that supports vatious aspects of executive
function. These connections become. stronger over the course of
adolescence as a result of both maturation and experience, and.the
strength of these connections is positively correlated with irmpulse
control. Maturation of the structural connectivity (i.e., the physical
connections between brain structures) in this brain system is:
paralleled by increases in functional connectivity (i.e., concurrent
activation of multiple brain regions) and by changes w1th age in
patterns of activation during tasks that measure aspects of

“executive function,” including working memory, planning, and.
response inhibition (all of which are important for impulse control
and thmkmg ahead); as revealed by functional riagnetic resonance
imaging (fMRI).



By contrast, numerous fMRI studies show relatively greater
neural activity during adolescerice than in childhood or adulthood
in the brain system that is located mainly in the ventral striatuin
and ventromedial prefrontal cortex. This system is known to have
an important rolé in the processing for emotional and social
information and in the valuation and prediction of reward and
punishment. According to what has been réferred to as a “dual -
systems model,” the heightened responsiveness of this socio-
emotional, mcentlve-processmg system is thought to overwhelm
or, at the very least, tax the capacities of the self-regulatory system,
compromising adolescents’ abilities to temper strong positive and
negative emotions and inclining them towards sensatlon-seekmg,
risk- takmg and impulsive antlsomal acts.

Id. at 8; see also Amicus Brief for the. American Psycli_ol’ogical Association, Afmercian

Psychiatric Association, and National Association of Social Workers as Amici Curiare n

vSuppOrt.ofPetitionﬂe;rs, Miller v. Alabama, 567 U.S. 460 (2012) (No. 10-9646, 10-9647).
State v. Standard and State v. Green are no lo'n’gelj good Iaw.

In light of these recent developments in the Eighth Amendment’s ban on cruel and
unusual punishment and the special status of our youth under the Eighth Amendment, State v.
Standard is no longer good law. In 2002 the South Carolina Supreme Court took up the question
whether or not a:sentence of life without the possibility of parole constituted cruel and unusual _
punishment under the Eighth Amendment if the triggering 6ffé,nse was committed at the time the
defendant was a juvenile under South C,aro‘lina,’[s’ Two-Strike Law, SC Code § 17-25-45 in State
v. Standard 351 S.C. 1 99 (2002). The South Carolina Supréﬁle Court ruled that that an enhanced
‘sentence based upon a prior- ‘mo"st serious conviction for a crime which was committed as a
juvenile does not offend evolving standards of decency so as to constitute: cruel and unusual
,}punishm-en‘t- violating the Eighth Amendment. Jd However, the decision in State v. Standard

was premised on 7 h‘ompson‘ v. Oklahoma, 487 U.S. 815 (1988) which has since been overriled.



In Thompson, the United States Supreme Court held that the Eighth Amendment
prohibits capital punishment of a pé,rson who is under 16 years of age of the time of the offense.
1d. at 838. The Thompson opinion was based.on the trend in a majority of jurisdictions and
relied on ihe, “evolving standards of decency that ma;sk'the progress of a maturing society.” Id. at
821. Thompson was overruled by Roper in 2005 and the United States Suprerne Court held that
it was unconstitutional to impose capital punishment for \offe‘nses committed by an individual
under the age of 18. Roper, 543 U.S. at 578. The United States Supreme Court in Roper
rejected the analytic framework used by «the.S:o,uth Carolina Supreme Court in State v. Standard
and instead adopted the analysis of the Eighth Amendment’s ban on cruel and unusual used in

- Atkins v. Virginia, 536 U.S. 304 (2002) in which United States Supreme Court exercised its own

culpability. Roper, 543 U.S. at 564-73.

In State v. Standard the South Carolina Supreme Court did not apply a proportionality
analysis as:in Roper.. See generally State v. Standard, 351 S.C.‘at 204-206. Additionally, cases
cited in State v. Standard in support of contemporary standards of decency so as to constitute
cruel and unusual punishment are no Ion‘ge,r._of any value as several have since been overruled by
Graham, and the others do not meet the requirements of Miller and in South Carolina Aiken.
These failures are fatal to the continued valid_ijcy of State v. Standard.

The South Carolina Court of Appeals decision in State v: Green was incorréct. In im 5
the South Carolina Court of Appeals briefly considered whether a mandatory life without the
possibility of parole sentence pursuant to the recidivist statute violates the Ei'gh'th Amendment’s
ban on ¢riél and unusual ﬁuni_shment where the:individual was a Juvenile at the time of the

triggering offense. State v. Green, 412 S.C. 65 (S.C. App. ‘2015). Relying on State v. Standard,



 the South Carolina Court of Appeals stated the sentence in State v. Green ‘-"élid'not constitute
cruel and unusual punishment because our appellate courts have rejected the argument that it is
cruel and usual punishment to use prior conVictions for offenses committed as juveniles for
sentencing enhancement tinder section 17-25-45.” Id. at 86. The Souith Carolina Court of
Appeals in :S'tc’zte v. Green-determined that it was bound to sentence the defendant to mandatory
life without the possibility of 'péro‘le because though he was a juvenile at the time of the prior
‘conviction for purposes of the recidivist statute so long as thi¢ defendant was tried and sentenced
as:an adult for thetriggering offense it is not cruel and usual ‘punishment even where the
defendant had not finished serving the sentence of his first offense prior to committing the.

second offenise that led to the defendant’s life without the possibility of parole sentence — giving
the juvenile defendant absolute no opportunity-to reform or rehaiaiiitate: within the South
Carolina criminal justice system. See id. at 85-86. Relying on State v. Standard, the South
Carolina Court of Appe_ails gave sole weight to the fact that the defendant was not a juvenile
when he was sentenced to life without the possibility of parole despite the undisputed fact that
the defendant had not finished serving his sentence for the first offense and not taking into
consideration the policy considerations and neuroscience studies regarding adolescents compated
to fully developed individuals which was considered and relied upon by the United States
Supreme Court in Roper, Graham, and Miller. See generally State v. Green; 412 S.C. at 85-87.

As previously noted, State v. Standard was decided a decade before Miller and a dozefi

years before Aiken and as simh-th¢ South ‘Carolina Supreme Court.in State v: Standard did not
CQnsi'der Miller and Aiken in reaching its 'decision’. Becausé State v: Standard did-not consider
Miller and Aiken in determining whether the Eight Amendment was violated in considering a

juvenile conviction as a predicate conviction under South Carolina’s Two-Strike. Law, State v.



 Green’s reliance on State v. Standard is inappropriate and violates the recent line of precedent
regarding the c'oﬁsi‘derat,ion of juvenility at sentencing. ,Furthe;:r, the South Carolina Supreme
Court in State v. Standard reached its coriclusion based upon ‘precéden’t that has since been.
0vem»11ed',l..as ‘sﬁch;,'the‘ foundation upon which the South Carolina Court of Appeals relied on in
reachinlg.,its’ conclusion was faulty. |
- Evolving standards of decency:that mark the progress 61‘ a

maturing society counsel against the decisions in State v.

Standard and State v. Green, a_nd support a judgment that an

individual cannot be penalized with the harshest penalty of life

without the possibility of parole based on a juvenile offense; as

doing so removes youth from the balance.

Chief Justice of the United States Supreme Court Earl Warren used the phrase “evolving
standards of decency that mark the progress of a maturir_ig.soci‘ety” in Trop v. Dulles,.BS 6 U.S.
86, 101 (1958) in deciding what limits are placed on the government by the Eighth Amendment’s
ban on cruel and unusual punishment. While not always dispositive, but sometimes helpful in.
determi'ning-'evolvingy standards the courts look to national consensus such as state Iegisiation,
and international Iaws‘fo‘r guidance. See Roper, 543 U.S. 551 (2005). State legislation and
international laws reflect societal judgment thélt juvenile offenses do not have the same weight as
adult offenses. See generally SB. 9, 2011-2012 Reg. Sess: (Cal. 2013)(allows a pérson who was
under 18 years 0ld at the time of a crime and sentenced to li'fé i&ithoiit‘_ﬂle_ pos,sfbi‘lity of parole to:
submit a request to have a new sentencing hearing); S.B. 260, 2013-2014 Reg. Sess. (Cal.v
2014)(establishes different criteria for juveniles parole process for;juveniles tried/sentenced as
adults); C:S./H.B. 7035, Ch. 2014-220 Leg: Sess. (Fla. 2014)(establishes new sentencing
guidelines for juveniles in response to Graham and Miller); H.B. 4210, 2014 Reg. Sess. (W. Va.
2014)(eliminafcs hfe Without‘ the possibility for juveniles and eligibility for parole no later than

15 years after incarceration); H.B. 2116, 2014 Reg. Sess. (Haw. 2014)(abolishes life without the

10



possibility of parole for juveniles); U.N; Convention on the Rights of the Child, Fact Sheet: A
Summary of the Rights Under the Convention on the Rights of the Child,
https:www;unicef.‘orglcrc/ﬁl‘e’s/Rights‘_ovei’viéw,pdf‘(Aﬂicle 37— *“No one is allowed to punish
children in a eriiel. or'harmijul' way. Ci’lildren.who break the-law show not be treated cruelly.
They should not be put in I;rison with adults, should be ablé to keep in contact with their
families; and should not be sentenced to deatﬁ- or life imprison without the possibility of”
telease.”). Noteworthy to South Carolina specifically, in 1991 and 1992 the South Carolina
House of Representatives adopted the concurrent resoltior South Carolina-S$790-to support the
United Nations “Convention on the Rights of the Child” and to ‘reéuest agencies providing
‘services to children to aim to achieve the goals of the convention. This indicates a willingness of
the state of South Carélinafollow in the footsteps of the United Nations v&hen it comes to. ‘
juvenile rights. —

Criminal offenses committed by juveniles, even when

prosecuted in--General Seslsions criminal court, should not be

qualifying conviction for the purposes of South Carolina’s

Two-Strike Law.

. Precedent from both the United States Supreme Court and the South Carolina Supreme.
Court make it clear that juvenile cril;l‘es drenot as severe as ‘cr_imés committed by adults because
theif brains have:not fully developed an,d.they.a_re not fully able to control their behavior. See
Graham, 560 U.S. at 68 (noting that there are fundamental differences between juvenile and
adult minds as the part of the brain involved in behavior-control is not fully matured even in late
adolescence); Roper, 543 U.S. at 569 (“The susceptibility of juveniles to immature and
irresponsible behavior means ‘their inesponsible;cdnduct'is not as morally reprehensible as that

of an adult.’) (citing Thompson v. Oklahoma, 487 U.S. 815, 835 (1988)); diken, 410-S.C. at 543

(“[1Jt is the failure of a sentencing court to consider the hallmark features of youth prior to
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sentencing that offends the Constitution.”). Because of this, courts l}ave routinely held that when
sentencing juveniles fer their crimes: whether adjudicated in family court or criminal court, courts
must.consider the specific impart of the defendant’s juvenility on their conduct and take into
account the differences in children that counsel against extensive sentences. See Aiken, 410 S.C.
at 544 (citing Miller factors requiring sentencing courts to take ‘into~acceunt the age and life
circumstances of juvenile offenders and the crime: cemrnitt'ed); see also-Graham, 560 US at 73
(“Even if the State’s judgment that Graham was incorrigible were later corroborated by prisorn
misbehavior or failure to mature, the sentence [life without the possibility ef parole] was still
dispropertionate because the judgment was made at the Outset.'”). Further, the fact that'man'y
states permit juvenile crimes to be adjudicated in adult criminal court for certain crimes making
jn,vem'les eligible to receive the same: sentences as aduilts does not mean ,that s'tates. intended to
subject juvenile offenders-to the same consequences See Graham, 560 U.S. at 66-67.

Many jurisdictions find that sentencing a defendant under a re01d1v1st statute is not
sentencing thém for prior crimes, but merely sentencing them for the current crime with a stiffer
sentence based on their pattern of COndUct. See Vickers v. State, 117 A.3d 516, 520 (D‘el.’ 2015)
(“courts consider it an erihanced punishment for the current offense, not an additional
pumshment for the earlier offense. ”) United States v. Orona, 724 F.3d. 1297, 1307 (10th Cir.
2013) (notmg that habitual offender statites only penalize the latest criminal offénse committed
by the defendant) United States v. Hunter, 735 F.3d 172, 175 (4th Cir. 2013) (notmg that an
enhancedfsentence- under a recidivist statute is merely a stiffened penalty for the most recent
crime which is considered an aggravated offense because it :iSfr'epetitive‘)‘-.

While several jurisdictions permit adjudications of juvenile crimes fo serve as “prior

convictions” to increase subsequent sentences under recidivist or habitual offender statutes. See

12



United Statesv. Wallace, 663 F.3d 177 (3d Cir. 2011) (permitting juvenile offense adjudicatedin
adult court under youthful offender statutes td be considered in determining career offender
status); United States v. Orona, 724 F.3d at 1304 (collecting cases). However, although such
reasoning aligns with one aspect of the United States Supreme Court precedent, which finds that
recidivism statutes only.‘ punish a defendant for last in time offense.and not his stéms, asa
recidivist, United States v. Rbdfiguez‘, 5330U.S.377, 385-86 (2008), it contradicts the line of .
precedent which finds that: ju&cnjle crime is less severe than adult crime because. juveniles are '
less culpable see Miller, 567 U.S. 460 (2012).

As a threshold matter, such reasoning makes no sense. Ifa defendant being sentenced
under & recidivist statute for a current criminal offé_ns,e would not be subjected to a heightened
_sentenc;e but for his prior criminal offense, then it stands to reason that he is being ,sc':ntcnccd for
those prior criminal offensés in conjunction with the current criminal offense. ‘Bju_t, even if our
courts consider increased punishment under a recidivist statute only a punishment for the latest
offense that is aggravated because it is repetitive, such conduct cannot be rightfully deér_ned
“agg‘ravwateci”?when the iniﬁal offense providing the aggravation is less culpable because
committed by a juvenile. As such, when determining prior convictions under a recidivist statute,
it i’s‘illo‘gicea‘l and contrary to precedent to grant the same weight to offenses committed when the
defendant was a juvenile as would be granted to any offenses committed once the defendant
reached the age of majority.

Furthermore, it is illogical that a circuit solicitor or an assistant ¢ircuit solicitor can make
- a unilateral decision within:2 days (as was required by S.C. Code §20-7-4630 m 1995) to waive a
criminal offense committed by a juvenile from Family Court to adult General Sessions Court for

disposition without consideration of (1) Chroticlogical age of thejuv,enile and hallmark features
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of youth stiﬁcluding- immaturity, impetuosity, and failure to appreciate thé risks and
- consequences; (2) the family and home enVi’r‘o‘nmentfhat surrounded the juvenile; (3) the
circumstances of the offense, including the extent of the Juvenile’s participation in the conduct
and how familial and peer. préssuxes may have affected him; (4) the incompetencies associated
with youth — for example; the juvenile’s inability to deal with police officers or prosecutors
(including on a plea agreement) or incapacity to assist his own attorneys; and (5) the possibility
of rehabilitation, as required by Miller and Aiken which differ from the factors in Kent v. United:
States, 383 U.S. 541 (1966) and then makes the offense eligible for enhancement under South
Carolina’s Two-Strike Law.

Ini the instant case, ,Démarco zente'red a gmlty pléa to 1 count of Assault and Battery with
Igtc;nt to Kill (96-GS-12219) and 2 counts. of Attempted Armed Robberyi96~GS'-40-12220, 96-
(G5-40-12224) in Richland County General Sessions couirt and was concurrently 'sent'encedf to 12
years; provided upon the service of § ‘years, the balance suspended with probgt-i‘on for 3 yeérs at
the age of 15. It'is unknown, bécause of lack of record keeping in Richland County Family
Court or Richland County Circuit Court, whether a waiver heating in fact took place, and if so
- ‘Wwhat information was taken into account during this waiver h‘ean“ng.» As such, Demarco did not
receive any benefit of the juvenile justice system and its focus on rehabilitation. Instead,
Demarco was sentenced to a prison term at the age of 15 Wﬁ'er’e‘:- he:was exposed to harden
criminals where rehabilitation fora juvenile would be nonexistent and surVival would be the only
thing that mattered to DEmarcb». This fact is important-as many cases find th"ét the reasons
justifying an enhanced sentence as an adult which takes into account crimes:committed as a
juvenile is that the juvenile was obvibuSly- not reﬁabilitatedjby the juvenile: juétic‘e- system. See

People v. Nguyen, 209 P.3d 946, 956 (Cal. 2009) (“If the parens patriae features of the juvenile
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justice system have succeeded in rehabilitating a,youthful-offendér; all well and good. But if'the
person was not detérred, and thus reoffends as an adult, this recidivism is a highly rational basis.
for enhancing the sentence for the adult offense.”); see also- United States v. Hunter, 735 F.3d
172, 176 (4th Cir. 2013) (noting that the deféndant had the opportunity to demonstrate
rehabilitation but elected to continue his coutse of illegal conduct); United States v. Hoffman,
710 F.3d 1228, 1233 (11th Cir. 2013) (noting that courts should be able to consider prior
youthful offenises “when sentencing criminal who continue their illegal activity'in’go
adulthood.”). However, Demarco did not receive any opportunity for rehabilitation because he
was sentenced as ‘an adult and sent to adult prison. A num;)er"of'.smdies ‘have determined that
“the prosecution of juvenile of_fendgrs in adult criminal court significantly increases the:
likelihood that the youth will commit violent or other crimes in the future.” Emily M. Steiner,

_ When Psychology Answers Constitutional Questions: The Eighth Amendment and Juvenile
Sentencing, 46 U, Balt. L. Rev. 353, 371 (201 7).

It follows that if juvenilé crime is less culpable than adﬁlt‘ crime, theﬁ juvenile crime
cannot be and should not be qualifying conviction for the purposes of South Carolina’s Two-
Strike Law and therefore Demarco’s mandatory sentence of life without the possibility of parole
pursuant to S:C. Code of Laws § 17-25-45 violates the Eighth Amendment’s ban on cruel and
unusual punishmerit.

South Carolina’s Two-Strike Law unconstltutlonallv mandated a sentence of

life without the possibility of parole based on Demarco’s juvenile convictions

which deprived the court from exercising the: dlscretmn t_oﬁcor_mder
Demarco’s unidue- circumstances as required pursuant to Miller and Aiken.

Soeuth Carolina’s Twot—S_trike Law un'cOnS’titutiOnéliy mandated .a sentence of life without
the possibility of parole based on Demarco’s juvenile convictions which deprived the court from

exercising the discretion to consider Demarco’s unique circumstances as required by Miller ard
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Aiken. Miller requires the sentencing court to take; into account hiow children are different, and
how those differences counsel against irrevocably sentencing them to a lifetime in prison. See
Aiken, 410 S.C. at 543. Miller rejected tandatory penalty schemes that prevent the sentence
from considering youth and from assessing whether the law’s harshest term of impﬁsonment
proportionately punishes a juvenile offender. 567 U.S. at _ (slip op., at 18-22). Citing United
States Supreme Court precedent (Roper and Graham), Miller makes clear that sentencers must
be able to consider the mitigating qualities of youth. 567 U.S. at__ (slip op., at 31).
When adopting Miller ’s holding, thie South CarolinafSupreme Court éaid'
A"The Miller Court unequivocally held that youth has a constitutional
difniension when determining the appropriateness of a lifetime of
incarceration with no possibility of parole and that the mandatory
penalty schemes at issue prevented the sentencing authority from
considering the differences between adults and juvenile offenders
. before imposing a sentence of life without parole.
Aiken; 410 S.C. at 542, Ir_;adoptmg leler s holding, the Aiken court determined that sentencing
hearings suffer from a const1tut10nal defect when the sentencing court fails to examine the youth
of the offender through the lens mandated by Miller. See Aiken, 410 S.C. at 543, n. 8. The Azken'
court anlculated 5 factors that a sentencing court must consider in order for the hearing to be
'constitutiqnally sound:
(1) the chronological age of the offender and the hallmark features
of youth, including “immaturity, impetuosity, and failure to
appreciate the risks and consequences”; (2) the “family and home
environment’that surrounded the offender; (3) the circumstances
of the hemicide offense, including the extent of the offender’s
participation in the conduct and how familial and peer pressures.
may have affected him; (4) the “incompetencies associated with
youth — for example, [the offenider’s] inability to deal with police
officers or prosecutors (including on a plea. agreement) or [the
offender’s] incapacity to assist his own attorneys”; and (5) the

“possibility of rehabilitation.”

Aiken, 410 S.C. at 544 (citing Miller).
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In creating these factors, the Aiken:court sent a clear message that youth is of significant.
constitutional significance ‘when de_termining_ the impositioh of'a sentence. As such, it follows
that youth maintains that same: constitutional dimension even when determining the sentence of
an adiﬂtbas’e’d upon.a erime committed as a juvenile.- Where a mandatory penaJty scheme 1isés a

prior conviction to impose a sentence of life without the possibility of parole, to pass

constitutional mils'teryouthmust be considered by the sentence prior to imposing life without the -

possibility of parole.

Miller made it clear 'tilat‘it' was not holdihg that a judge may not impose life without the
possibility of parole. 567 U.S. at _ (slip op:, at 21). diken echoed this, “Without question, the
judge 4ma;y' still determine that life without parole is the appropriate sentence.” 410 S.C. at 545.
However, the current statutory-framework Z:odiﬁed S.C. Code. §17-25-45 sﬁackles judges by
mandating life without the stsibiIity of pardie based solely jupon an individual eircuit solicitor'
or assistant eircuit solicitor’s decision to file notice they are seeking life without the possibility
of parole on an individual. Miller requirés,tho_s,e shackles to be removed under a narrow sef of
~ circumstances — where a j‘uveniil'.e faced fnandatory life without the possibility of parole.
Similarly, the S’ituatiOn where life without the possibility Gf parole is imposed 'sql_'ely because of a
defendant’s prior conviction for a crime éommitted while a juvenile also presents the court with
a narrow set of circumstanc,es. To impose a m‘andatéry senterice of life without the possibility of |
parole under those circumstances requires one to accept that youth is irrelevant, and poses a risk
of disproportionate punishment. Miller rejected this, stating, “By making youth (and all that
accompanies it) irrelevant to imposition of the harshest prison sentence, such a scheme poses too

great a risk of disproportionate punishment.” 567 U.S. at _ (slip op., at 21).
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Although Miller and Aiken require that judges be ‘permitted to exercise discretion with
respectto sentencing, these cases do not _ho1d' that;jud'ge, should have unfettered discretion.
Millér stressed the importance of adhering to a process and following certain guidelines. This
process and the guidelines are important because reliance on courts and prosecutors to
“sufficiently consider a juvenile defendant’s age, as well as his background and the
circumstances of his crime” when making prosecutorial decisions at earlier stages in the process
is problemafic to say the least. In support, the Miller court supplied reasons for using this
process: (l; Many states use mandatory-transfer systems; ,(Q)i Some leave the decision in the
hands of the prosecutors, father than courts; (3) Even where judges have transfer-stage
discreti‘on, it has limited u_ti‘lit’y; because the decision-maker typically will have only partial
information about the child or circmnstanc:as of his offense; and (4) Limited sentencing options
in some juvenile courts mean the transfer decision may present achoice between a light sentence
as a juvenile and standard sentencing as an adult. Miller 567 U.S. at _ (slip o_b., at 26-31).. These
reasons also support applying the factors and process artjculatéd- by Miller and Aiken to
defendants facing life without the possibility of parole undér South Carolina’s Two-Strike Law.

Eost;MilIér, iti.is possible, but th\g‘uarantee’d that the Miller factors will be applied to
juveniles charges as.adults when life without the possibility of parole is off the table. See State'v.
Zyber, 152 A.3d 197 (N.J. 2017). Yet, convictions of the juveniles in those cases may be the
primary reason that later — even just months or a few years later — to send them away to prison
for life, without youth ever being given ':3‘su‘fﬁcient consideration” ,iequjred’ by Miller and Aiken.
In other 'words, the possibility that the defendant’s youth may have been taken into account at
. some point in the past “cannot substitute for discretion ;at.post-ui’al_ sentencing.” Miller 567 U.S.

at_ (slip op., at 30). Requiring judicial examination of the defendant’s youth in the context.of
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prior convictionl used to send a person away for life is consistent with Miller ’s holding that:
juveniles be afforded this process, even if the consideration only comes after the defendant
becomes an adult.

In tﬁe instant case, when Demarco was imtially sentenced for his juvenile criminal
offenses, the ,se_ntencing court did not take into accétmt his ju’v‘eniﬁt;i are required by. Miller and
Aiken. Not oﬁly was. Demiarco deprived of his. constitutional right to have his sentence reflect his
Juvenility, but he was also.deprived of an opportunity to be rehabilitated and placed in a position
contrary to the purposes for which he should have been sentenced. As such, instead of being
rehabilitated,, he was placed in a position that increased the likelihood that he would reoffend

based on studies of juveniles sentenced as adults: Now, following offenses as an adult, he is

- -

serving a sentence of life without the possibility of parole based.upon juvenile offenses under‘the
assumption .thaf he'is somehow irreparable cotrupt because he failed to rehabilitate, yet he was.
given no opportunity to do so — with the possibility of being released, though he has no
disciplinary record since being incarcerated in the South Car,_olinia Department of Corréctions for
nearly 17 years. .

Further, at.neither sentencing hearing was Demarco given the benefit of his juvenility.
Not during the first sentencing hearing for the offenses committed at age 15, and certainly not at
the sentencing hearing for .offenjs’es that resulted in his mandatory life without the possibility of
parole at-age 20. The United'-Sitate's'i Constitution requires that Demarco’s juvenility-at thc;,' time of
the “aggravating” crime be given consideration, and it'was not. Precedegt has determined that
such. crime is léss mlp&‘ble than adult crimes. To the extent that such crime plays any role:in
enhancing :an adult sentence, it should be accorded lesz\‘éveight than crimes committed as an

adult. As such, Demarco is entitled to resentencing that takes into account the. lessened
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culpability of the crimés to which he entered a plea of guilty at age 15 pursuant to Miller v.

Alabama, 567 U.S. 460 (2012) and Aiken v. Byars, 410 S.C. 534 (2014),

Counself of Record for Dematrco Johnson

May 25, 2017
Columbia; South Carolina
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COUNTY OF RICHLAND

v é :
DeMarco Johnson,, Her MOTION TO DISMISS
Petitioner,
-v- INDICTMENT NUMBER:
2000-GS-40-47714, 47716, 47717, 4771.8
The State of South Carolina,
Defendant.

This matter is before the Court on Petitionér’s Motion for Re-Sentencing (Ex. 1)
pursuant to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014). On February 7, 2001,
after being found guilty of Burglary First Degree, Armed Robbery, and two counts of
Kidnapping at a trial by jury, the Honorable Mark Westbrook sentenced the Petitioner to
Life in Prison without Parole (LWOP) (see Ex 2). The petitioner filed his petition: for re-
sentencing on July 1, 2016 and the Supreme‘ Court of South Carolina vested this Court
with jurisdiction in the matter on July 28, 2016 (Ex. 3). The State moves this Court to
dismiss the Petition because the Petitioner was not a juvenile when he received a sentence
of LWOP and therefore does not fall within the purview of Aiken.

In Aiken, the South Carolina Supreme Court held that Miller'v. Alabama, 567 U.S.
460, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) applies to juveniles who received a
sentence of life without parole under South Carolina’s non-mandatory scherne. Thus, the
Court in Aiken ordered resentencing hearings for fifteen inmates serving' LWOP
sentences they received as juveniles. The Court ordered this in light of Miller, which
held that LWOP sentencing hearings for _]uvemles must take into consideration: (1) the
chronological age: of the offender and the hallmark features of youth, including
“immaturity, impetuosity, and failure to appreciate the ‘risks and consequence™; (2) the
“fartiily and home environment” that surrounded the offender; (3) the circumstances of
the homicide offense, ‘including the extent of the offender's participation in the conduct

and how familial and peer pressures may have affected him; (4) the “incompetencies
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associated with youth—for example, [the offender's] inability to deal with police officers
or prosecutors (includiné on a plea agreement) or [the offender's] incapacity to assist his
own attorneys”; and (5) the “possibility of rehabilitation.” 132 S.Ct. at 2468. Thus, if a
juvenile offender received an LWOP sentence and did not present mitigating evidence
relating to thé offender’s youth, the-offender is entitled to resentencing.

In order for an offender to. fall within the purview ,o’f-A’ikenv' V.. Byars, the offender
must. have: 1) been a juvenile at the time of sentencing, 2) received a sentence of life
without parole, and 3) received that sentence without the sentencing court considering the
“hallmarks of youth” as described in Millerv. Alabama.

Petitioner does not fall within the purview of 4iken-v. Byars because he was not a
juvenile.at the time his LWODP sentence was imposed. Petitioner was born on September
25, 1979. At the time of his arrest for these offenses on December 15, 1999, he was.
twenty (20) years.old. Futther; at thé time of his conviction on February 7; 2001, he was
twenty-one (21) years old. i

Petitioner further claims. he is entitled to a re-sentencing due to the fact that he
received a LWOP sentence wheré “the: triggering offéense was a conviction in 1997
stemming from crimes committed as a juvenile” thus. violating “the Fourth Amendment
to the U.S. Constitution and the South Carolina Constitution™ (Ex. 1). The State submits
that Petitioner’s.claim is without merit and unsupported by law.

In State v. Green, 412 S.C. 65, 770 SE. 2d 424 (Ct. App. 2015), the South
-Carqlina Court of Appeals addressed a hea_rly identical situation as the one at issue in the
Petitioner’s Motion for- Re-Sentencing. Green was. found ‘guilty at trial of Armed
Robbery. Pursuant to the recidivist statute, section 17-25-45 of the South Carolina Code;
he was sentenced to LWOP as he had been properly served beforé trial with the State’s
notice of intent to seek LWOP upon conviction. Green argued that. because he was a
juvenile at the time of his prior conviction, a sentence of LWOP would violate his Eighth
Amendment rights. He went on to assert that “although te was twenty years old at the
time of sentencing, and nineteen years: old at.the time of the current offense, he was only
seventeen years old when he committed the prior offense that served as. the triggering
offense under the recidivist statute.” Jd at 75. The trial court rejected Green s assertion
and he was seéntenced to LWOP..



On appeal, the South Carolina Court of Appeals took an in depth look at-this issue
and found that Green’s LWOP sentence was not in violation of the Eighth Amendment.
The initid] analysis focused oh the statutory sentencing enhancement prescribed by 17-
25-45-which states, in part: '

“[E]xcept in cases in which the death penalty is imposed, upon a
«conviction fora-most serious-offense[,] ... a-person-must be sentenced to a
term of imprisonment for [LWOP] if that person has ... one or mote prior
convictions for ... a most serious offense.” Armed robbery is: defined as a

“most:serious offense.” S.C.Code Ann. § 17-25-45(C)(1) (2014).

Having established that two or more most serious convictions makes an offender
eligible for LWOP, the court examined the issue of Green’s prior conviction and
deterimined that because he was tried on the first case as an adult in general sessions
court, there was no error in sentencing him to LWOP under the recidivist statute. Green
at 84 citing State v. Standard, 351 S.C. 199, 203, 569 S.E.2d 325, 328 (2002).

The next issue addressed by the Green court was whether the sentence, though
proper under the recidivist statute, ran afoul of the Eighth Amendment prohibition against
cruel and unusual punishment. “In Standard, our supreme court held it is not cruel and
unusual punishment to sentence a defendant to LWOP utilizing enhanced penalties for a.
burglary committed when the deferidant was a juvenile so long as the defendart was tried
and sentenced as an adult for the triggering offense.” Green at 85 citing Strate v.
Standard, 351 S.C. at 204, 569°'S.E.2d at 328. As such, the court held that “the trial court
did not err in finding Green's sentence did not constitiite cruel and unusual punishment
because our appellate courts have rejected the argument that it is cruel and unusual
punishment to use pﬁor convictions for offenses committed as juveniles for sentenping
enhancement under section 17-25-45.” Green at 86; See also Standard, 351 S.C. at ;204',-
569 S.E.2d at'328; Williams, 380 S.C. at 345-46, 669 S.E.2d at 645.

Finally, the Green court addressed the applicability of Miller and found it to be
inappropriate: '

Although Miller held that mandatory LWOP sentences for juveniles
violate the Eighth Amendment; Green was twenty years old at the time of
sentencing; therefore, he was not a juvénile when he was sentenced to
LWOP. Miller's holding was based, in part, on the “recklessness,
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impulsivity, and heedless risk-taking” of children; however, because
Green was not a juvenile at the time he committed the current armed
robbery, the policy considerations from Miller are inapplicable. 132 S.Ct.
at 2458; see also Aiken, 410-S.C. at 541-42, 765 S.E.2d at 576 (“[T]he
Court in Miller noted that ... children were constitutionally different fromy
adults for séntencing purposes, a conclusion that was based on common
sense as well as science and social science.”). Therefore, Green's LWOP
sentence did not violate the Eighth Amendment. Green at 86-87.

Petitioner’s current claim is nearly identical to the scenario in Green. .At the time
of Petitioner’s first ¢onviction for-a moét serious offense, he was a juvenile; however, the
conviction occurred in General Sessions court thus exposing him to the consequences of
future convictions under the Recidivist statute. Further, at the time of these convictions,
and even the arfest for that miatter; the Petitioner was no longer a juvenile as he was
twenty (20) and twenty-one (21) years old, gewspect’iveily..

Thus; in light of Petitioner being classified as an adult by virtue of his age at the
time of both the incident and the conviction, he does not fall within the: class of offenders
described in Aiken v. Byc}rs and Miller v. Alabama. As such, he is not entitled to a re-

sentencing and this Court'should dismiss his petition with prejudice.
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STATE OF SOUTH CAROLINA 7318 JUHREHMESEIRT OF GENERAL SESSIONS

2000-GS-40-47714; 47716, 47717, 47718

) _

COUNTY OF RICHLAND ) on
) CLr&GS

DeMarco Johnson, ) . ORDER OF DISMISSAL
)

Petitioner, )
)
-v- ) INDICTMENT NUMBER:

)
)
)
3.
)

, 296N :
The State of South Carolina, G * ECEIVED
Defendant. AUG 01 2018
SCCniin
-t of Péals

IT APPEARS THAT this matter came before the Court on Petitioner’s Motion or
Re-Sentencing pursuant to Adiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014). On
February 7, 2001, after being found guilty of Burglary First Degree, Armed Robbery, and
two counts of Kidnapping at a trial by jury, the Honorable Mark Westbrook sentenced the
Petitioner to Life in Prison without Parole (LWOP). The petitioner filed his petition for
re-sentencing on July 1, 2016 and the Supreme Court of South Carélina vested this Court
with jurisdiction in the matter on July 28, 2016. On June 1, 2017, the State moved before
this Court to dismiss the Petition.

In Aiken, the South Carolina Supreme Court held that Miller v. Alabama, 567 U.S.
460, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) applies to juveniles ‘Wwho received a
sentence of life without parole under South Carolina’s non-mandatory scheme. Thus, the
Court in Aiken ordered resentencing hearings for fifteen inmates serving LWOP
sentences they received as juveniles. The Court ordered this in light of Miller, which
held that LWOP sentencing hearings fqr juveniles must take into consideration: (1) the
chronological age of the offender and the hallmark features of youth, including
“Immaturity, impetuosity, and failure to éppreciate the risks and consequence”; (2) the
“family and home environment” that surrounded the offender; (3) the circumstances of
the homicide offense, including the extent of the offender's participation in the conduct
and how familial and peer pressures may have affected him; (4) the “incompetencies

associated with youth—for example, [the offender's] inability to deal with police officers
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or prosecutors (including on a plea agreement) or [the offender's] incapacity to assist his
own attorneys™; and (5) the “possibility of rehabilitation.” 132 S.Ct. at 2468. Thus, if a
~ juvenile offender received an LWOP sentence and did not present mitigating evidence
relating to the offender’s youth, the offender is entitled to resentencing.

In order for an offender to fall within the purview of diken v. Byars, the offender
must have: 1) been a juvenile at the time of sentencing, 2) received a sentence of life
without parole, and 3) received that sentence without the sentencing court considering the
“hallmarks of youth” as described in Miller v. Alabama.

Based upon the arguments presented, I find that Petitioner does not fall within the
purview of diken v. Byars because he was not a juvenile at the time his LWOP sentence
was imposed. Petitioner was born on September 25, 1979. At the time of his arrest for
these offenses on December 15, 1999, he was twenty (20) years old. Further, at the time
of his conviction.on F ebruary 7, 2001, he was twenty-one (21) years old.

Petitioner further claimed he was entitled to a re-sentencing due to the fact that he
received a LWOP sentence where “the triggeﬁng offense was a conviction in 1997
stemming from crimes committed as a juvenile” thus violating “the Fourth Amendment
to the U.S. Constitution and the South Carolina Constitution” (Ex. 1). The State
submitted that Petitioner’s claim was without merit and unsupported by law.

In State v. Green, 412 S.C. 65, 770 S.E. 2d 424 (Ct. App 2015), the South
Carolina Court of Appeals addressed a nearly identical 31tuat10n as the one-at issue in the
Petitioner’s Motion for Re-Sentencing. Green was found guilty at trial of Armed
Robbery. Pursuant to the recidivist statute, section 17-25-45.~of the South Carolina Code,
he was sentenced to LWOP as he had been properly served before trial with the State’s
notice of intent to seek LWOP upon conviction. Green argued that because he was a
juvenile at the time of his prior.conviction, a sentence of LWOP would violate his Eighth
Amendment rights. He went on to assert that “although he was twenty years old at the
time of sentencing, and nineteen years old at the time of the current offense, he was only
seventeen years old when he committed the prior offense that served as the triggering
offense under the recidivist statute.” Id at 75. The trial court rejected Green’s assertion

and he was sentenced to LWOP.



On appeal, the South Carolina Court of Appeals took an in depth look at this issue
and found that Green’s LWOP sentence was not in violation of the Eighth Amendment.
The initial analysis focused on the statutory sentencing enhancement prescribed by 17-

25-45 which states, in part:

“[E]xcept in cases in which the death penalty is imposed, upon a
conviction for a most serious offense[,] ... a person must be sentenced to a
term of imprisonment for [LWOP] if that person has ... one or more prior
convictions for ... a most serious offense.” Armed robbery is defined as a
“most serious offense.” S.C. Code Ann. § 17-25-45(C)(1) (2014).

Having established that two or more most serious convictions makes an offender
eligible for LWOP, the court examined the issue of Green's prior conviction and
determined that because he was tried on the first case as an adult in general sessions
court, there was no error in sentencing him o LWOP under the recidivist statute. Green
at 84 citing State v. Standard, 351 S.C. 199, 203, 569 S.E.2d 325, 328 (2002). |

The next issue addressed by the Green court was whether the sentence, though
proper under the recidivist statute, ran afoul of the Eighth Amendment prohibition against
cruel and unusual punishment. “In Standard, our supreme court held it is not cruel and
unusual punishment to sentence a defendant to LWOP utilizing enhanced penalties for a
burglary committed when the defendant was a juvenile so long as the defendant was tried
and sentenced as an adult for the triggering offense.” Green at 85 citing State v.
Standard, 351 S.C. at 204, 569 S.E.2d at 328. As such, the court held that “the trial court
did not err in finding Green's sentence did not constitute cruel and unusual punishment
because our appellate courts have rejected the argument that it is cruel and unusual
punishment to use prior convictions for offenses committed as juveniles for sentencing
enhancemeht under section 17-25-45." Green at 86; See also Standard, 351 S.C. at 204,
569 S.E.2d at 328; Williams, 380 S.C. at 345-46, 669 S.E.2d at 645.

Finally, the Green court addressed the applicability of Miller and found it to be
inappropriate:

~Although Miller held that mandatory LWOP sentences for juveniles
violate the Eighth Amendment, Green was twenty years old at the time of
sentencing; therefore, he was not a juvenile when he was sentenced to
LWOP. Miller's holding was based, in part, on the “recklessness,
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impulsivity, and heedless risk-taking” of children; however, because
Green was not a juvenile at the time he committed the current armed
robbery, the policy considerations from Miller are inapplicable. 132 S.Ct.
at 2458; see also Aiken, 410 S.C. at 54142, 765 S.E.2d at 576 (“[T]he
Court in Miller noted that ... children were constitutionally different from
adults for sentencing purposes, a conclusion that was based on common
sense as well as science and social science.”). Therefore, Green's LWOP
sentence did not violate the Eighth Amendment. Green at 86-87.

I FIND THAT Petitioner’s currént claim is nearly identical to the scenario in
Green. At the time of Petitioner’s first conviction for a most serious offense, he was a
juvenile; however, the conviction occurred in General Sessions court thus exposing him
to the consequences of future convictions under the Recidivist statute. Further, at the
time of these convictidns, and even the arrest for that matter, the Petitioner was no longer
a juvenile as he was twenty (20) and twenty-one (21) years old, respectivély.

THEREFORE, I FURTHER FIND that in light of Petitioner béing classified as an
adult by virtue of his age at the time of both the incident and the conviction, he does not
fall within the class of offenders described in Aiken v. Byars, nor the ones in Miller v.
Alabama, and as such, he is not entitled to a re-sentencing.

IT IS THEREFORE ORDERED adjudged and decreed that the State’s Motion to
Dismiss is hereby GRANTED.

IT IS SO ORDERED.

Thezronéfrable R. Knox McMahon
d

Presiding Judge
Court of General Sessions

This z / day of June, 2018.
Columbia, South Carolina



