TATEOF SOUTH CAROLINA ) - _
, ' y AFFIDAVIT OF INDIGENCY AND
" OUNTY OF AIKEN ) ~ APPLICATION FOR APPOINTED COUNSEL

TATEVS. ch-h/um qurh’ mem

.RRESTWARRANT/TICKET&CHARGE 206 A02 2010093 3 3111’016(./6/ l“‘a‘ta ?l'))k,l\—uzzolw% '

Poss o +veaim d,uarm (ommeiier * 2000 A02.2.0) 00‘53 5 7~ poss of-#rcwfm Qrasmaumhy :
u\bkolLDtODQSL~P_§_Lu*F ste 1€n Prstol , . |

7

. ARE YOU PRESENTLY EMPLOYED'? YES NOZ:

{f; ves, Please state the name and address of your employer and the
mount of your salary or wagas per month and/or week .

TAME: — ADDRESS: : :
J'ET WAGES 3 ] W'EEKLY/ BI-W'EEK.LY/ MDNTHLY

f No, pIease state t}xe name and address af yow' _ﬁvmxer emplo yer,

MPLOYER: "I’V(Lvt\l g
JET WAGES: s 2007

date of termma:zon and the amount of your salary or wages.

hnn;«J.

’KEEKLY{ [ WEEKLY/MONTHLY  DATE OF TERMINATION: ?’, 2016

¥

. HOUSEHOLD MEMBER(S) EMPLOYER (ifappiicah}e): S \\

Nttt

NETWAGES: S.‘:ﬁ L - WEEKLY-!BIGW'EEKLY/MONTI‘H.‘Y

Have you or houschcld member(s) received within the past twelve mcnths any money from any of the fonowmg sources?

a. Busmess, meessmn or Self Employment? e C ‘ Ya : No_;_
b.  Rent Payments; Interest or Dividends? . S . Yes o7 No__]
c.  Pensions, Annuities or Life Insurance Paymcnts? . Yes No__| )
d.  Gifts or Inheritince? Yes . No )
e. Any Other Source {including Uncmpluymcnt, Retirement, stabxhty and/or Food Stamps)? Yes . - - No

F rhe answer to any question abave is "Ye.s' " please list the source of the money and the a amount received within the last 12 months.

e ‘ o AMOUNT lcl"{w

. LIST BY NAME, AGE AND RELATIONSHIP TO YOU, ANY PERSONS WHO AR.E DEPENDENT UPON YOU FOR SUPPORT.
INDICATE BESIDE EACH HOW MUCH YOU CONTRIBUTE TOWARD THEIR SU’PPORT

" 1AME: -\ o AGE: 'RELATIONSH]P: AMOUNT §_ .
TAME: \ . AGE: REEATIONSHIP: AMOUNT § -
TAME: ; \ " AGE: ___\ RELATIONSHIP: AMOUNT §

- DO YOU HAVE CASH, OR DO YOU HAVE ANY MONEY IN A CHECK]NG OR SAVINGS ACCOUNT

CASH: §_—m—— CHECKING: § -~SAVINGS: §
. DO YOU OWN ANY REAL ESTATE, STOCKS BONDS, NOTES OR OTHER VALUABLE PROP , EXCLUDING
ORDINARY HOUSEHOLD FURNISHINGS AND CLOTHING? YES NO : '

PLEASE SPECIFY.




N

7. LIST THE TYPE OF VEHICLE(S) YOU OWN (YEAR, MAKE, MODELY):

PAIDFOR? YES___ NO v AMOUNT OF PAYMENT(S) $

3. DO YOU OR HOUSEHOLD MEMBER PAY RENT OR MORTGAGE? | ho W_waa |
" 9. AMOUNT OF DEBTS, LIENS, MORTAGES, ETC? '

. AMOUNT §

1 do solemnly. swear that the information reported by me for this application for counsel does contain a true aod full
account of all my real and personal estate, debts, credits and effects whatsoever without exception, which I or any person in trust
for me have or at the time of my possession had, or am, or was in any way respect, entitled to, in possession, remainder or
reversion, and that I have not at any time since charges were made against me or before, directlyor indirectly sold, leased,
assigned, or otherwise disposed of any property, or made over in trust for myself or otherwise, other than mentioned herein. -

1 understand that the appointment of counsel creates a claim against the assets and estate of the person who is
provided counsel or the parents or legal guardinns of a juvenile in the amount equal to the costs of representation less the
amount paid to appointed counsel, the public defender office andfor the Commission on Indigent Defense, I understand
such claim shall be filed in the Office of the Clerk of Court where I, my child, or ward are assigned counsel, but that the.

. filing of a claim shall not constitute a lien against my real or personal property unless, in the discretion of the Court, part
or all of such a claim is reduced to judgment by appropriate Order of the Court, after serving me with at least thirty {30)
days notice that judgment will be entered. '

Tunderstand that pur’sitant to §1 7-3-30(b), I am required to pay a non-reﬁmdable £40.00 application fee to the
Public Defender's Office for public defender services or other appointed counsel. ' : . S
‘I am financially unable to emﬁloy counsel and request that counsel be assigned to represent me. 1 understand that1 am '
entitled to at least 30 days notice before a claim

gainst me may be reduced to judgment, and 1'do hereby waive the right to such
notice. ‘ : : 2 i S ‘
£S5 2 f7Lf0 7 /8 (I ad
Applicant . o

 Sw to before me this ZCJ day of S‘(,{PHWL .20 i(p
/), ’ f é’ (f Notary Public for South Carolina. My commission expires:. 9 “5] - Zé

race: B sex: AGE: 53 S %JAIL o 'OUT ON'BOND
ssNe 2950~ UV - T¥6T

DATE OF ARREST: __G-22-1(
DATEOFBRTH: _ Y23~ (3 BOND AMOUNT: __ ,g

ADDRESS: foh4 Pq,;,lL A il d gE(S&M% BONDSMAN:
)

orry & STATE: _(Qa¥un S (24501
TeLepHONE: _S03 - Yl -4 [ 49

'mlvm“mwmj ,

The applicgdit’s request for coiméel is hereby

CO-DEFENDANTS:

- Judge/ Clerk or Deputy aerk N/

Aol

GRANTED

DENIED DATE: _




ARREST WARRANT STATE OF SOUTH CAROLINA ) - v . ’;’o:mﬁuxnvmhy T

- 5.C. Atamay Generl
D County/ Municipality of ) ouP ﬂX)SG‘fzﬁ}(%'AVIT Qﬂc&z‘sx?-mg
2016A0220100933 Citv of Aiken AT = _g, '
STATE OF SDUTH CAROLINA Personally appeared before me ihe affiant Ed Galo ) ) who
D Countyf - Municipafly of . being duly swom deposes and séys that defendant B
N 6 ertram Merle Brown L . .
,-Cm/ of Aiken . o did within this county and siale on 09/22/2016 =~ . R .- violale the cnminal laws of the

B . . . State of South Carolina (or orﬂmance of LJ Cauntyl m Municipaiity of City of Aiken . o . ’- : ) .
16-60313 } THE STATE v _ in the- following particulars: - .
Bertram Metle Brown DESCRIPTION OF OFFENSE: BURGLARY/burgIary (post 612015) 1t degree

~"t further state that there is probable cause 1o beheve “that  the defendam named above did 'eon'imii
the crime set fonh and that probable. cause is based on the following facts: '

SP::"G:M — Upon information and belief, the defendanl Bertram Brown did on 9/22/2016, commlt the offense of Burglary ist
oL StaT— Race:. B Degree in the following: The defendant did unlawfully enter the residence at 504 Colleton Ave. with the intent 10"
(-

R commit a crime. The defendant did possess‘a Springfield Armory XD 9mm (XD151560) while inside of the residence.
Xken Public Safet',y This incident occurred at 504 Colleton Ave., which is within the city limits of Aiken, SC and being in violation of the -
. - SC Code of Laws as amended. _ .

DOB:’

Prosecuting gency.

Proseculing oficer..  'Ed Galo

Offense; BURGLARY/burglary (post 6/20/85) Ist degree
Offense Code: /79 -

Code/Ordinance Sec:  16-11-0311 ]

This warrant is CERTIFIED FOR SERVICE in the ’ ' SignalureofAfﬁanl )W (\ [\
) - T? LR 1

D County! D Municipality of ‘ - _ . w . '% _ &
» ' The accused STATE OF SOUTH CAROLINA )| AmanrsAcdress 251 LAURENS ST ,&) (\%_ (@

is to be amested and brought before me o be D County/ _' Mun’ieipalily'o{ ) AlIKEN, SC 29801- ; 2' ;_!!r @‘

deatt with goooeding to the law. : City of Aiken y Affiant’s Telephone WV

0.8) o L ARRESTWARRANT ' : @

. Bignature ef Judpe CJ
Date’ - - T i .. TOANYLAWENFORCEMENTOFFICEROF THIS STATE OR MUN!CIPALITYORANYCONSTABLE OF THIS COUNTY %()
it appearing from  the above affidavit that there are  reasonable gmunds to beseve ‘that
RETURN : - .
A copy of this. amest wamant was delivered 1o v on 09 22/7016 defendant' Bertram Merle Brown
s %wr\ - -did violate e cdminal laws of the State of Soulth Carolina * (o{ ‘ordinance of

defenda

_ vl

Signature of Constabia/Law Enforcement Ocer

NS : D County/ Municipality of Citv of Aiken A } as set forth below’,
DESCRIPTION OF OFFENSE: © BURGLARY/burglary (post 6/20/85) 1st degree ‘
Having found probable cause and the above affiant having swormn before me, you are empowered and ditected to amest the said defendant and bnng him or

her before me forthwith to be dealt with accordmg to law:-A copy of this Arrest Warrant shalt be delivered 1o the defendant at the time of its execution; or as .
5000 tne:ealler as is prficable

RETURN WARRANT TO:

Sworn g and subscriped beforgme }
on . fii2212016

-dudge’s Address 25'1 Laurens St Nw -
Aiken, SC 29801-
dudge’s Telephone  (803)642-7620 x 0000

Issuing Court: D Magistrate Municipal f f Gircuit

Aiken Municipal Court _
* 251 Laurens St, N.W. ' , :
Aiken. SC 20801 OBIGIN AL

ORIGINAL.



w by // ;‘ ; o ek WITNESSES
Judge /\ WWNan}e;’ -
- w ¢ “Address:
o G3-33-4b
. - NErR . Telephone:
Type and Amount. 3@-" lﬂd o s
. Name of Surety: S Name.
Address:
" PRELIMINARY HEARING held by ! :
) . . ' . Telephone:
Judge A
- -Name:
on Address:
DefendéniAltnmey: Telephone:
Dedision. - Name:
Address; |
Telephone:
DiSPOSITION before
D Name;
Judge
Address:
on
Tefephone:
by - o
{indicale jury tnal, bench triai, plea, nol. pros., etc)
] . Name:
- Disposition: Address:
Sentence: - Telephone;
JURORS ‘Name:
S Address:
"Telephone:.
Name’ B
Address:
. i )
Telephone:
CODEFENDANTS |
3

ey




- STATE OF SOUTH CAROLINA

COUNTY OF
STATE .

INTHE COURT OF GENERAL SESSIONS

INDICTMENT/CASE#:  2017GS020112} \

A/WHE: 2016A0220100933
- Date of Offense: _9/22/2016
S.C.Code § : 16-11-0311

CDR que #0079

SID#: SC00298036

SENTENCE SHEET /5"” /,_&

dah D(cowlcn:u OF or L_. PLEADS
.‘TO Burglary./ Burg]ary (After, June 20, 1985) F')rsx degrce

Jin vxolauon of § 1611 1-03 1 N ofthe §: C Code of Laws, bearing'CDR Code # 0079 :
[ NON:VIOLENT (%" VIOLENT [zxssmous TRMOST SERIOUS  “[IMandatory GP5(CSC [)§17-2545
_ w/rmnor Tstor Lewd Act)y S
The chargc ist . [RAs lndgctcd [:JLcsscr Included Offense, ] Delendunt Waives Presentment o G_r_and Jary. o (defendant's initials) F
The: Plca s Wuhout Neoxlanons or Recommendation, {7 Negotiated Sentence,  [{". RecOmmendation by the State.. .
e - 7709 Boctra o Qe lux L 1ozor
] . SC Bar# ’ Defendant Andrmey for Defendant SC Bar# N §
'WHEREFORE the Defendant is ccmmlled to the T State Department of Corrections, [ ] County Detention Center, |
fora detenmnate term of Z‘7 oy [ ‘under the Youthfal Offender Act not 10 exceed.’ years
and/or to pay a:fine of' § pmv:ded thal upan the service of days/months/years and/or payment
of $ ) p!us éosxs and. assegsrients as. apphcable‘ the balance is suspended with  probation for

: months/years and: sub)ect to. South Carolina Depariment of Probduon Parole and Pardon Servnces standard conditions of
pmbauon, whxch -are mcorporaled by reference.
‘ CURRENT or B CONSECUTWh w0 sememe on: )
h Defendam is'to be:given credit for time served pursuam to S C.Code . § 24-13-40°10.be calculated and applied
by the State Degarument of Corréctions.,
{1 The Dcfendam is to be’ p!aced on the Centsal chlsl f Child Abuse:and NcglecL pursuunt t0 5. C Code §17-25-135.
Pursuant to: 13U S C. Sectnon 922;it is unlawful for: erson convicted of a violation of Sectlon 16-25-20 or 16-25-65 (Domestic
onknce) m slup. !ransport, possess, or reectve 8 ﬁreﬂrm or ammunition,

WL ] SPECIAL CONDITIONS:
*[}REST:TUTlON [] Deferreds [T Del. Waives Hearing D()rdcrqi PTUP
Total - § .- . Plus20% fee: _ 5 days/hours Public Service Employment
~Payment Terms:

Obtain GED I
Anend Voc. Rehab. or Job Corp.
May serve W/E begiting

') Setby SCDPPPS

Recipient: - - Substance Abuse Counseling ﬂ

>‘Fme 3 Random Drug/Alcohol testing : i

§14-1:206 (Assessmems 075 %) $ Fine may be pd. in equal consecutive weckly/ XEC %

§ 1412211 (AX(1).(Conv. Sutcharge) 8100 $ jo0.00 pmis. of § - Beginning E ' X

§ 14:1-2L1{AN2) (DU Surchaigé) $100 S - 5 idio Public Defe d -

§ 56—5-2995(1’)”1 Assmment) 512 i3 s _____ paidio Public Defender Fun

G $6-1:286 (DU Bresth. Test) $25 7§ Other:

Provxso 61.6 (Public Del/Probation) $500 S '—

'§114%1-212 ().aw aforce. Finding) $25 S 26.00

§ 14:1-213 (Drig, Court:Surcharge) $150 3 VULBUIT

@ 50~21 IM(BblBrca(h Test Fee) . 350 s o Of
6-5-2942(1) (Vehicle Assessment) S0k S | ENFE - [7] Appointed PD or appointed other counsel,

3%1 o County" (if paid in instaliments) 3 315 Proviso 61.6 requires $500 be paid to Clerk
during probation and shall'be collected before
$ 12815 any-other fees:

Presiding. Judge i # £
Gi:rkvf-emm/Dcpul Clérk ﬁmq&M;ﬂu/ Judgccfde: ) : : e ——g/
Caurt: Reponef N—v\du gm »\mb‘) A . Sentence Date:

SCCA2IT (0712016)




DOCKET NO. 2017680201121

WITNESSES

Aiken Department Of Public Safety The State of South Carolina
E Galo _ - County of Aiken

Law Enforcement Case # 16-60313 : —

COURT OF GENERAL SESSIONS

ARREST WARRANT N . ;
P50 5‘5?2 }/__'2 JULY TERM 2017

" 2016A0220100933 M gz
@ THE STATE

Depu . . vs.
ACTION OF GRAND JURY BERTRAM MERLE BROWN
¥ .
12 Lo B}
TevE Dy [ /
Foreperson of Grand Jury CDR #: 0079

Date: July 6, 2017

Indictment for

VERDICT o . o
BURGLARY IN THE FIRST DEGREE
h § 16-11-0311
Foreperson of Petit Jury _~ J. STROM THURMOND, SOLICITOR

Date:




STATE OF SOUTH CAROLINA - ~ INDICTMENT FOR
BURGLARY IN THE FIRST DEGREE
COUNTY OF AIKEN :

§ 16-11-0311

Ata Court of General Sessions, convened on July 10, 2017; the Grand Jurors of

Aiken County present upon their oath:

That BERTRAM MERLE BROWN did in Aiken County on or about September |

22, 2018, wiifully and inawfully enter the dwelling of Adam Wa;ller located at 504
| Cé!leton:_Avénu_e, without consent Iand with the intent to commit a crime therein and the '
defendant was armed or became armed with handgun. All in violation of §16-11-311, -

Code of Laws of South Carolina {(1976), as amended.

N

provided.




STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
) SECOND JUDICIAL CIRCUIT
COUNTY OF  AIKEN ) |
‘ . )
STATE OF SOUTH CAROLINA ) -
- ) MEMORANDUM IN SUPPORT OF
» ) DEFENDANT’S MOTION EOR A NEW -
VS. )  TRIAL
_ ) : .-
) INDICTMENT #2017 GS 02 01121
) '
- )
BERTRAM BROWN )
DEFENDANT )

The Defendant, by and through his attorhey, Derek M. Bush, made a Motion fora New Trial
. at the'conclusion of his trial on,January 10, 2018, The Defendant believes that it was error for the
jury not to be charged on Biirglary in the Second Degree and moves for anew trial.
Defendantargues that he was ot armed, and did,not'bécom'e.'anncd, as set out in Indictment
2017 GS 02 01121. Tobe armed with a deadly weapon within the meaning of S.C. Code Ann. §16-
11-311(A)(1)();. defendant needed only to have physical control over a deadly weapon while
-entering the house or in:the flight frot the burglary such that the: weapon was readily available for
his use. State v. McCaskill, 468 S.E.2d 81, 82,321 S.C. 283, 285 (S.C. Ct. App. 1996). In the
present case, the victim knew that the gurl. was not readily available to be used becatise of the
- confirmation that the-guni was in whilein the possession ofthe defendant. Defendant argues that he
* wasnot armed'b_e‘cause"ih_e,; firearm did-not have the ability to bé fired, and there was eviderice at.trial

that the victim knew t}iev_ﬁ}earm wasn’t readily available to 'l:)_e used. Therefore, Defendant believiés:
he was not armed, and did not become;anned, as'set out in Indictment 2017 GS 02 0112 l,.and it was

thus error not to charge the jury on Burglary in the Second Degree. Defendant requests that a new

trial be granted.

"Derek M. Bush-
Attomney for Defendant

January 19, 2018.

Aiken, South Carolina & o oY 67 Comumon pregs 4
% South Carjing s il Genery]
U agd coprep

_ Ly been feg g
[ P A fo ‘

S s v e



STATE OF SOUTH CAROLINA |

DEFENDANT

) IN THE COURT OF GENERAL SESSIONS
| ) SECOND JUDICIAL CIRCUIT -
COUNTY OF AIKEN. )
| | )
STATE OF SOUTH CAROLINA ) MEMORANDUM IN SUPPORT OF DEFENDANT’S
) MOTION FOR A NEW TRIAL
)
VS. ) AFFIDAVIT ozra SERVICE
o ) WARRANT # 2016 A02 201.00933
BERTRAM BROWN ) INDICTMENT #: 2017 GS 02 01121
),
)

I, Tesa Culbertson, hereby state that I did serve a certified ‘copy of the attached Motion upon
Assistant-Solicitor; Sarhuel Grimes, at'109 Park Avenue, Aiken, South Carolina by hand deliv ery and a
certified copy of the attached Motion uipoa the Honorable Doyet A Early, III, by regular mail and
electronic mail on January 19, 2018..

(\\ 00

Tesa Culbertson Y

Paralegal for Defen@f $ Attomev

v(a dn hcmby cord
and:mwm » Lapy of g
v figdLR my office - this




201LA02201004 33

STATE OF SOUTH CAROLINA ' » - IN THE COURT OF GENERAL SESSIONS
COUNTY OF AIKEN IR SECOND JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA, '
Vvs. » 4 ORDER DENYING DEFENDANT’S
. ) ‘ ‘MOTION FOR NEW TRIAL
" BERTRAM BROWN,’ .
: ’ Indictmient: 2017-GS-02-01121
. (Burglary 1 Degree) - .
DEFENDANT. _g & gree) ' :
Date of Trial: - January 10,2018 : :
Presiding Judge: Doyet A. Barly, Il - ' AUG 0 2 2018
. Attomneys for State:, Samuel Grimes, Bradley McMillian

Attomeys for Defendant:  Derek Bush, Barry Thompson SC Caurt of Appeal _

The Defendant was convicted before the Court at'a jury trial in Alken on January 10,
2018, “At the conclusion of the trial, counse] for Defendant made a motion for new trial and '

submitted a memorandum in support of the motion. The Court herein denies Defendant’s

Motion for New Trial.

Defendant contends that he could not have been “armed with a deadly weapon” during

the 'burgiary’because the “firearm did not have the ability to be fired.” Asa result, Defendant

contends that the Court should have charged the-jury on the lesser-included offensé burglary

second degree. The Court finds that Defendant’s contention is not a correct statement of the law

as it applies 1o this case:and is not supported by the-eviderice presented at'trial. The Court further

finds that a jury éha:ge on a lesser-inciuded burglary charge is not appropriate based upon the’

. evidence presented at trial. -

Pagelof8 /f .




Evidence at Trial
_ The victim testified thét he carme home to find a burglar in his House holding his pistol.

The victim further‘ indicated that he then walked out of the. house and the burglaf ca'me o,ut.
holding the pistol in hlshandalong with‘a pistol case and a cup full of change from inside the
home. Aﬁe‘r’t'g:lling‘ the victim.to di’op his-cell.phone, the burglar left on his bicycle. An officer
_ testified he located the Defeqﬁa_rgﬁ“alshbh’ distance awéy from the incident location with-items
taken from’-_th‘c‘: house, irig;‘!udihg' t};e’ pistol and pistol case. The Defendant matched the
description:of the buxjg!ér_ _gﬂi\{xf:'__n;!_)jyktifis‘v.ictim.':_'Th,e vietim testiﬁéd the pistol was “unloaded”,
but Iatellr clarified th.a;;‘x;p l:'aim “.gnibéded"" mcaht that there was no bullet in the chamber, not that
- there was not a bullet in.the gun. .The Defendant presen(éd an alibi defense at trial which would
not necessa,ril):}"br_éqludg;hitﬁ':ﬁqm seeking a jury chiarge for a Icsser—inclﬁdgd offense based upon
the evidence prescmcd at trial. In.thgé;prexs'entymatter, ho;ave'vcr, the identity of the burgl'ar was the
only matter\j'_x'x‘.édrftent.ié)nv The :éi;gdibili'ty;d_hf the victim was not challenged on cross-examination .
anid th'ere‘Wa';"nofsig”niﬁcé:;t‘?g;hé].lé‘rfgé jby the défense as to the manner in which the burglar used

o

the pistol during the burglary. -

Discussion .o'f Defendant’s Factual Contention
D:feﬁtﬁ:ﬁﬁi;'s‘l'eg_alcon_tentign: witﬁ;regard‘to the definition of“deadly weapon” relies on
tkie%staﬁémént;_:pf the viéﬁtjn that the pistol.appeared to be “unloaded.” However,.the victim
¢larified thdt to him “uﬁldédéd” meant that no bullet was inv the chamber of the pistol, not that
there were not bullets in the b'istol. Because the victim used the term “unloaded” in an

unconventional manner, the testimony on that subject is included herein:

Adam Waller - Direct Examination by Mr. Grimes (Partial Transcript of Record):

| . | | F;;ge'ZOfB ' ;7/7?);

N




>

A

Q

Q

A

Q

Okay. And 1 think you talked to law enforcement

. basically.

O > O »

" Adam Waller - Cross-eiahiiﬁ{xfi?m by Mr. Bush (Partial Transcript of Record):

unjoaded, right?

ammunition in it, right?

that afternoon. Did you-describe that pisto! as unloadcq? '
Yes.
What does unloaded miean to you?

It means not having a round in the chamber,

Okay. Did you know that pistol to -~ could you

tell-at that time whether there was a round in the chamber?

I could.

You believe S(ou could tell that? ‘

Yes. ;

And what do -&ou think was loaded -- did you believe -
there was a round in the chamber?

1 did‘ n'ol,b no.

Okay. Doés'thai -- does that mean that there were

no buliets in the magazine?

No.
Okay. And yousaid that you knew the gun was

A Yes.

And you're not sure whether or not it had any

That's correct. . '

And you told law énforcement that you knew that the

Page 3 of 8



A
Q
A

Q
right?

A

Q

A

1

gun wasn't cocked, right?

That's correct.
You knew there wasn't a round in the chamber?
That's correct.

So you knew the gun couldn't have been fired,

At that moment, yés.

Adam Waller — Re-direct examination by Mr. Grimes (Partial Transcript of Record)

Do you know 'Offa_ny reason why that firearm couldn't

have been loaded?

Nos

Because the victim was familiar with the pistol, he would have been aware of its
capability. Pursuant to thg v‘fctim’s account of the encounter, the victim would not have held the

pistol at.any point during the burglary :and, logically, could not have known how many bullets

~ were in the pistol, if any. There was no eévidence or testimony presented that the pistol was:

incapable of firing a bullet.

The Defendant’s contention that the “the victim knew that the gun was not readily:

available to be used” and that.the Defendant was “not armed because:the:firearm did not have the

ability fo be fired” are factually unstpported by the evidence presénied at.trial. There was no

evidence th_ést the pistol was inopérab]e. As-discussed below, the Court does not adopt

Defendant’s proposed definition of “.deadly weapon” as the applicable definition in this case. The

‘Com_,xrtvﬁmhér finds that the evidence presented at trial does not support the Defendant’s

'Page4'of8 ‘ . ' : ’ﬂi/i




contention that the “firearm wasn’t readily available to be used”, that the “firearm did not have
the ability to be fired,” or that the victim “knew" such. Contrary to Défendant’s contention, the

teét_imony at trial is not definitive that the pistol was unloaded. The pistol was in the Defendant’s

" hand during the burglary. The victim was not holding the. pisto.l during the burglary. The victim

. never testified that no bullets were in the pistol and in fact testified that he knew of no reason

why the pistol coutdn’t have been loaded. Even if the Court wére fo adopt the Defendant’s
contention ‘with: regard to the la&, the eviderce presented at trial doés not support a finding that
the “firearm did n;n have the abilify to be fired” or that the qutim “knew” the pistol could not be
fired. The Court finds that, ﬁnde’r the evidence pfesentéd in this case_andvthe applicable law, as

discussg:d below, a‘reasonable jury-could not rationally infer that the pistol involved was nota

deadly weapon.

Definition of Deadly Weapon

Defendant has proposed that the pistol in this case is not a “deadly-weapon” pursuant to

' SC. Code §16-11-311(A). Defendant’s contention is that the pistol was not “readily available

for use” and therefore could not be a deadly weapon. Defendant cites State v. McCaskill in

4

support of this contenition, However, the McCaskill Court was addres‘sin‘g the definition of the
term “armed” not the definition of “deadly weapon.” State v. McCaskill, 321 8.C. 283 (Ct. App.
1996) stating The general rule is that one is “armed” for purposes of first-degiee burglary if a

firearm is easily accessible and readily available for use by-that individual for offensive or

defensive purposes. citing People v. Adams, 867 P.2d 54 (Colo. Ct. App.1993); State v.

. . L )
Chiariello, 66 Wash. App. 241, 831 P.2d 1119(1992). In fact, McCaskill cites as support a

Washington case noting, “notwithstanding evidence that the guns were not loaded, that the

PageSof8




bu’x"gl'ar' took no amimunition, did not know thére was ammunition in the house, and did not intend
t‘o':‘i(;ad?:t?lé”guns,»the giris could still have been used to frighten, intimidate, or control people.”

‘M_“ cCaskill, citing‘ State v. Faille, 53 Wash App. 111, 766 P.2d 478 (1988). The Court finds a

p_istol_would be a deadly weapon whether it is loaded with bullets or unloaded. See State v.
Bailey, 273 SC 467 (1979) stating “We hold that a gun used in a robbery is a deadly weapon

regardiess of its alleged inoper,ability“ citing People v. Hiil, 47 1ll. App. 3d 976, 6 1ll. Dec. 41,

362 N.E. 2d 470 (1977); State v. Meck; 53'Ohio St. 24 35, 372 N.E. 2d 341 (1978); State v.

‘Hattori, 19 Wash: App. 74, 573 P.2d 829/(1978). At trial, the Court declined to accept.
Defendant’s zissreﬂrtidn,that the: pistol in this case could not be a deadly weapon as a matter of law.

_ In fact; the jury charge reﬂects:thg't_-,_a_ gun r._nay be a deadly weapon even if it is not.operating. It
is»ciear that the operability of a f;xreanﬁ is.not a legal or factual test to determine if it is a deadly
‘weapon. A firearm is inherently deadly or capable of causing fear of death, so the manner in
“which it is used or possessgé;i‘-mils‘ the factual i‘ssue_ for thejury.‘

The Defendant presented a.n,alib'i“defens‘e at trial and there was n:o contest to the victirﬁ’s
account of the manner in which ’ihe.pistol was used during the burglary. Therefore, the
uncontested evidence at trial is thal the burglar possessed and displayed the pistol during the
bu‘rg]ar)j/ while the burglar was ‘dé’rﬁan'digg the victim to drop his phone. Applying the law as
discussed above t6 the uncontested testiinony at trial, the pistol involved in this case could not
hdve been any.tbin\g.less than a dggﬁd}_y&weapon regardless of its operability.

The Deféndant’s sole Teason'the:pistol was not a deadly weapon is based upon the
contention it was unloaded. A_piis_t’ol used in the uncontested manner described in this case
cannot legally cease being a dea&ly weapon on the sole basis of it.being unloaded. That basis is
the only basis on which a bur‘glar‘y seconx_i degree chargé was requested. Therefore, the Court
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finds the burglary second degree charge on that basis would be a legally incorrecijury charge

RS

and would wrongly inform the jury about the law regarding a deadly weapon. *

~ Lesser-included Offense
- Regarding jury charges on lesser-included offenses: “A Judge is required to charge a jury
on a lesser-included offense “if there is any cvidence from which it could be inferred the lesser,

i

rather than the greater, offense was committed.” Dempsy v. State, 363 S.C. 365, 371, 610 S.E.
24 812, 815 (2005). “To justify charging the lesser crime, the evidence presented must allow a
rational inference the defendant was guilty only of the lesser offense.” State v, Geiger, 370 SC
600, 607 (C. App. 2006) cifing State v. Tyndall, 336 S.C. at 22, 518 S.E. 2d at 285, “A judge is |
only required to charge a jury on a lesser-included offense if evidence exists that suggests that

the lesser, rather than the greater, crime was cémmitted.” Sellers v. State, 362 SC 182, 189

(1996) questioned on other grounds, citing State v. Gourdine, 322 S.C. 396, 398, 472 S.E. 2d

.241,242/(1996). “There must be evidence that the defendant committed the lesser-

included offense to éntitle him t0 a jury charge on the offense.” 1d., citing State v. Mathis, 287

S.C. 589, 594, 340 S.E. 2d 538, 541 (1986).

For example: “A défendam' is not'entitled to a lesser-included charge of possession with

.'imentfto:dimbutcuwhenf_&there is evidence _that the amount involved exceeded minimum for
”lrafﬁckmg” I, citing S;f{e v. Grandy, 306 S.C. 224, 226, 411 S.E. 2d 207, 208
(1991) [W]hen there xs conflicting evidence as 10 whether the amount of marijuana involved
is sufficient to invoke the trafficking statute; both charges should be submitted to the jury.
Where, however, the undisputed evidence is that the amount involved exceeds the
2778
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" The Court finds the undisputed evidence is that the burglar in this case possessed and
presented-a pistol during thé burglary and while demanding the victim to drop his phone.
Further, it was unéontesled that the burglary location was a dwelling. Therefore, the Court finds

that a charge on a lesser burglary is unwarranted.

Conclusion:

The only factual issue in dispute was the idémity of the burglar, There was no evidence
presehted'at the trial that the burglar did not possess and display a pistol in the manner described
‘by the victim. "In fact, the Defendant argued the-pistol involved was not a deadly weapon. .For
the reasons stated above, the Court finds that a reasonable jury could not rationally infer, based.
on the evid’en‘ce presented at ﬁrial and ’épplicable law, that the Defendant committed a lesser
burglary. As such, it would have been imprdp‘er for the Court to provide the jury a charge on a
lesser included burglary.

BASED Ul;ON THE FOREGOING, the Defendant’s Motion for New Trial is hereby
DENIED: .

IT IS SO ORDERED.

Doyet A. Early, 1] 0
Resident Judge

: : ' Second Judicial Circuit
27 -
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