E74e

THE STATE OF SOUTH CAROLINA

In The Court of Appeals RECEIVE‘D

AUB 02 7349
APPEAL FROM CHARLESTON COUNTY SC ¢,
CASE No. 2011- CP-10-1084 urt Of Appe
Circuit Court Judge R. Markley Dennis, Jr. a/S

ROOSEVELT SIMMONS ...ttt Appellant
Vs.
MASE and COMPANY, LLC,
J. AL CANNON, JR.,
CHARLESTON COUNTY SHERIFF’S DEPARTMENT,
CHARLESTON COUNTY REVENUE COLLECTIONS DEPARTMENT
HARRY LONa(I;(.i. .............................................................................................. Respondents
PETITION FOR REHEARING

Appellant respectfully requests Rehearing of that part of this Court’s Decision and
Opinion of July 18, 2018 affirming the decision of the Circuit Court dismissing the Second
Amended Complaint as to Respondents Al Cannon, Jr., Charleston County Sheriff’s
Department, Charleston County Revenue Collections Department and Harry Long (the
“County Respondents) and directing a hearing by the Circuit Court on laches. Appellant
asserts that the Court did not correctly apply the established law and overlooked facts in the

Record as discussed more fully below.

A. The Court erred by interpreting the Magistrates Court Act to include the collection
of user fees as part of a general class of case under its jurisdiction

The Court held that the Magistrates Court had jurisdiction over the County‘s suit for
collection of the user fee as part of the “ general class to which the proceedings belong”

citing Bardon Properties. NV v. Eidolon Corp., 326 S.C. 166, 485 S.E. 2d 371 (1997); and




that a suit to collect a user fee was an action “arising on contracts for the recovery of money
only” under S.C. Code Ann. Section 22-3-10(1). Decision and Order at 2. Rehearing on this
issue should be granted for several reasons.

Appellant asserts that the “general class of cases” paradigm cited in Bardon

Properties. NV v. Eidolon Corp., 326 S.C. 166, 485 S.E. 2d 371 (1997) and relied upon by

the Court is not applicable to expand the Magistrates Court jurisdiction. Bardoon decided the
question of whether a lack of standing negated the Circuit Court’s jurisdiction — it does not._
Bardoon relied upon Dove v Gold Kist, 314 S.C. 235,238, 442 S.E. 2d 598, 600 (1994)
which decided the question of whether improper venue would divest the Circuit Court of
appellate jurisdiction- it does not. A fair reading of these cases is that the Circuit Court’s
subject matter jurisdiction which is already present will not be limited based upon procedural
concerns i.e. venue and standing.

Bardoon and Dove are not applicable because this case concerns County Respondents

efforts to expand the scope of the Magistrates Court jurisdiction where there is no existing
jurisdiction. Moreover, Appellant has argued, Appellant’s Brief at 44, that the Magistrates
Court is a court of limited jurisdiction and these cases are not applicable to an inferior court
whose jurisdiction is specifically proscribed. Therefore the “general class of case “theory of
jurisdiction applied to the Circuit Court should not be applied to this case involving the
Magistrates Court jurisdiction as a matter of sound judicial policy.

The Court also referenced the provisions of the general welfare statute, S.C. Code
Ann. Section 4-9-30(5)(a) allowing County to assess service charges for solid waste disposal.
Decision and Order at 2. As Appellant has argued, Appellant’s Brief at 45-46, S.C. Code

Ann. Section 4-9-30(5)(a) is not applicable for considering whether there is additional



Magistrates Court jurisdiction created which is beyond what is contained in the enabling
statute, S.C. Code Ann. Section 22-3-10. Instead, the Court should have addressed the
specific provisions for the regulation of solid waste disposal S.C. Code Ann. Section 44-55-
1210 et seq., as cited in the County’s own user fee ordinance, 10-51. It is an established
principle of statutory interpretation that the particular statute takes precedence over the more

general. Atlas Food Sys. & Servs.. Inc. v. Crane Nat'l Vendors Div. of Unidynamics Corp.,

319 S.C. 556, 558, 462 S.E.2d 858, 859 (1995); James v. South Carolina Dept. of Transp.,

393 S.C. 440, 711 S.E.2d 919 (Ct. App. 2011). In Terpin_v. Darlington County Council, 286

S.C. 112,114, 332 S.E.2d 771, 773 (1985), the Supreme Court held that the general welfare
statute cannot provide the basis for a County ordinance to regulate activities which are
subject to the provisions of a specific statute. Therefore, under Terpin, the existence of a
specific statute to regulate solid waste removal specifically prevents this Court from
interpreting the general welfare state to allow collection of a user fee other than in
accordance with that statute.

County Respondents argued that Rock Hill Body Co. v Rainey, 294 S.C. 426, 365 S.E.

2d 228 (Ct. App. 1987) established that the “general classes of cases to which the
proceedings in question belong” does apply to Magistrates Court jurisdiction. County
Respondents Brief at 39. County Respondents’ interpretation of Rock Hill is wrong, and this
Court did not accept it as validation of the theory to inferior courts. That case involved
interpretatidn of S.C. Code Ann. Section 29-15-10 which specifically authorizes the

Magistrate to sell property to enforce judicial liens for money owed for services by a repair

shop, storage facility or towing company. The Rock Hill Body Court said that “in order to

enforce the lien by the statutory method established, there must be a valid lien to enforce. . .



[A] lien must be definite . . . and clearly established and not open to change of any sort in a
subsequent proceeding . . .. " 294 S.C. at 429, 365 S.E. 2d at 230. The Court then held that
the Magistrate Court could determine the amount of the lien only if the disputed amount was

less than its jurisdictional limit. Id. Therefore, Rock Hill Body can be fairly read as

interpreting the provisions of S.C. Code Ann. Section 29-15-10 to allow the Magistrates
Court to conduct a hearing to implement its statutory power to enforce liens.

This case is clearly distinguishable from Rock Hill Body because it involved a

separate and specific authorization of jurisdiction for the Magistrate Court to enforce liens
which is not otherwise within its subject matter jurisdiction under S.C. Code Ann. Section
22-3-10. See S.C. Code Ann. Section 29-15-10 (enforcement of a mechanics lien by the

Magistrates Court). Unlike the statute in Rock Hill Body, S.C. Code Ann. Section 44-55-

1210 et seq. does not authorize the collection of user fees from the Magistrates Court but
requires that they be collected like “ad valorem taxes™ pursuant to S.C. Code Ann. Section
12-45-70. See also Charleston County Code of Ordinances Section 10-56. Therefore, Rock
Hill Body cannot be applied to this case as a justification for creating jurisdiction in the
Magistrates Court which does not already exist.

Appellant further contends that the Court’s reference to Magistrates Court jurisdiction
over contracts for the recovery of money only, S.C. Code Ann. Section 22-3-10(1), Decision
and Order at 2, does not support application of the “general class of cases” theory it seeks to
adopt here. First, a user fee collection case is not a type of contract case. A user fee is a type

of a tax and is not voluntary. See Brown v. Horry County, 308 S.C. 180, 185,417 S.E.2d

565( 1982)( a user fee is a type of tax that is uniform and paid into a special fund); Powell

v. Chapman, 260 S.C. 516, 197 S.E.2d 287 (1973)( a tax is an enforced contribution,



collected to raise revenue for public or governmental purposes). Therefore, the County’s
collection of a user fee cannot be characterized as enforcement of any agreement between
Appellant and Respondent Charleston County.

Further, County Respondents did not assert the theory that collection of a user fee
was analogous to a contract action before this Court or ask that the lower Court ruling be
affirmed on any basis found in the Record under Rule 208(a (2), S.C.A.C.R. See County
Respondents’ Brief at 37-40; nor did they assert it before the Circuit Court. See R. 163-
178,417-420, 459-461. Since the Circuit Court did not make any ruling on that issue, County

Respondents are barred from raising it here. Brashier v. South Carolina Dept. of Transp., 327

S.C. 179, 186 fn. 7, 490 S.E.2d 8 (1997) (additional ground for sustaining dismissal not
raised below will not be considered)

In summary, there is no specific statutory authority in the Magistrates Court Statute,
S.C. Code Ann. Section 22-3-10 creating jurisdiction over the collection of a user fee. There
is no reported case applying the “general class of cases” paradigm to the scope of the
Magistrates Court jurisdiction under S.C. Code Ann. Section 22-3-10.

Therefore, based upon the clear language of S.C. Code Ann. Section 44-55-1210 and
the lack of any controlling precedent supporting its expansion of Magistrates Court
jurisdiction, Appellant urges this Court to reconsider its Decision and Order. The Court
should apply the enabling statute as written i.e., that the user fee must be collected like a tax
and if unpaid by a sale of the property subject to the user fee and not in any proceeding in the
Magistrates Court. As a matter of judicial policy, this Court should not apply cases dealing
with the jurisdiction of the Circuit Court, the statewide court of general jurisdiction to the

Magistrates Court which is of limited jurisdiction. That is solely the province of the



Legislature. The Court should not find jurisdiction where none has been plainly vested by the
Legislature. Finally, this Court should not uphold the Magistrates Court jurisdiction for a
reason which is not set forth on the face of the Record. See Rule 220(b), S.C.A.C.R. (basis
for opinion must be “fairly arising upon the record™).

B. The Court erred on the law and facts in dismissing the Fourth Count equal
protection claims

Appellant’s claims for denial of equal protection under the Fourth Count were based
upon (1) the alleged discriminatory effect of imposing a user fee upon Appellant, who did not
receive solid waste disposal services and (2) Respondent Long’s execution upon real
property instead of personalty. The Court denied both bases for an equal protection violation.
Decision and Order at 3-4. Appellant contends that for the reasons set forth below, the Court
should grant Rehearing as to each claim
1. Application of the user fee to non-users violates equal protection

Although the Court found that the alleged unequal application of the user fee could
have been raised at a hearing in Magistrates Court and was res judicata, Id. at 3, the Court
addressed the merits of this equal protection claim. Id. The Court held that the user fee was
imposed against all landowners regardless of their use of the solid waste facilities in order to
reduce trash on all private property. Id. In view of Appellant’s request for Rehearing on the
issue of Magistrates Court jurisdiction and for the reasons set forth below, Appellant
respectfully urges Rehearing on whether the user fee may be applied to Appellant without
violating tfle equal protection provisions of the Constitution.

Appellant contended that he was not similarly situated to other residential property

owners to whom the Ordinance was applied. Appellant’s Brief at 26-27. In denying this

equal protection claim, this Court applied the “rational basis test” citing Denene v City of



Charleston, 359 S.C. 85, 596 S.E. 2d 917 (2004). The Court’s reason that the fee could be
charged to non-users was that the purpose of the user fee was to reduce trash on private
property, implying that Appellant benefitted nonetheless. County Respondents argued that
this general purpose be applied to justify the disparate treatment. County Respondents’ brief
at 26. But the Court’s reasoning ignores the plain language of the enabling statue and
Charleston County Ordinance Section 10-51(8) which “grants the county council the power
to provide and regulate solid waste . . . and to levy fees against persons for whom services
are provided.” (emphasis added). Respondent Charleston County Revenue Collection
Department’s own witness, George Boniface admitted that this was the purpose of the
Ordinance. R. p. 276, page 25 line 12 to 17. Where the language is plain and unambiguous,
and conveys a clear and definite meaning, the rules of statutory interpretation are not needed

and the Court has no right to impose another meaning. State v. Pittman, 373 S.C. 527, 647

S.E.2d 144 (2007).
It is well established that in considering whether there is a violation of equal
protection, “[a]ny differences of application must be justified by the law's purpose.”” Harbit

v. City of Charleston, 382 S.C. 383, 675 S.E.2d 776 (Ct. App. 2009). As noted by Appellant,

Appellant’s Brief at 27, County Ordinance 10-51 does not mandate that Appellant send his
trash to a county facility for disposal, in other words he is not required to become a user. He
can dispose of it on his own property as long as he does not create a nuisance. See Charleston
County Ordinance Section 10-69 (2). If the express purpose of the Ordinance is to provide
solid waste removal services for users and to charge a fee, there is no rational basis to apply
the ordinance to non-users. The Court’s ruling that the purpose was to reduce trash on private

property is not consistent with the plain language and purpose for which the Ordinance was



adopted. The rationale adopted by the Court of removing trash is more applicable to a tax
since the purpose of a tax is to fund an overall public benefit for which all property owners

can be taxed, see _Powell v. Chapman, 260 S.C. 516, 197 S.E.2d 287 (1973) and should not

be applied to a user fee. The user fee cases cited below rely upon the rationale that the fee
can be imposed for services provided to determine whether any disparate treatment violates
equal protection. Therefore, the classification must be rational for the particular purpose not a
general public purpose.

Appellant contends that the prior cases involving user fees do not support the

conclusion that they can be applied to non-users. In Skyscraper Corp. v County of

Newberry, 323 S.C. 412, 416-417, 475 S.E. 2d 764, 766 (1996), the Supreme Court upheld
the imposition of a user fee for solid waste removal. The Court found that “while Skyscraper
alone does not generate all of the solid waste produced in the Parr Building, as landlord,
Skyscraper clearly benefits from the collection and disposal of the solid waste from its

building.” Thus, Skyscraper Corp. supports Appellant’s contention that use of the waste

removal services is an essential basis for imposition of the user fee, whether by the owner or

a tenant.

Brown v. County of Horry, 308 S.C. 180, 417 S.E.2d 565 (S.C. 1992) supports the

same proposition. In Brown, the Supreme Court said that under the general welfare statute “a
county can impose a service charge, as in the situation here, where it is a fair and reasonable
alternative to increasing the general county property tax and is imposed upon those for whom
the service is primarily provided. . .. A service charge is imposed on the theory that the
portion of the community which is required to pay it receives some special benefit as a result

of the improvement made with the proceeds of the charge.”308 S.C. at 567,568. Plaintiff in



Brown claimed that a vehicle tax imposed for road maintenance violated equal protection
because the owners of registered vehicles were charged the same rate whether they lived
within or without the municipality. The Court held: “The classification rests on a reasonable
basis as the vehicle owners are the persons who most often would use the roads. Therefore,
the ordinance does not violate the equal protection clause.” 308 S.C. 569, 417 S.E. 2d 569.
Appellant contends that the holdings and dicta in both cases support his contention that the
user fee cannot be constitutionally be applied to non-users.

Denene v City of Charleston, 359 S.C. 85, 596 S.E. 2d 917 (2004) relied upon by the

Court is not applicable to the facts here. In Denene, plaintiff, a bar owner, argued that the

local ordinance requiring all commercial establishments serving liquor to close between
2:00am and 6:00 am was discriminatory because it was not applied to hospital and hotels
who also served alcohol. The record showed that the purpose of the ordinance was to limit
noise from public facilities and neither the hospitals nor the hotels served liquor during those
hours. 359 S.C. at 94., Since plaintiff was a bar in the category of public facilities to which
the ordinance was directed, the Court found that non-enforcement against other type of
commercial facilities did not violate equal protection. Id. The Supreme Court in Denene thus
justified unequal enforcement of the ordinance because the hotels and hospitals were not
similarly situated to the bars for which the ordinance was intended to be applied. Simmons

contends that just like the user fee ordinance in Skyscraper Corp., the purpose of the

Charleston County Ordinance 10-51 was to collect user fees from the persons who utilize the
disposal facilities, that are why they are called user fees.
In summary, Appellant is not similarly situated with all other persons for whom the

user fee was imposed because he receives no benefit from these services. There is no rational



basis to collect a user fee from a person who receives no benefit of the services for which the
fee is imposed and its efforts to collect it are arbitrary and discriminatory. The Court held
that a general benefit justifies the imposition of the fee and by so doing is treating the user
fee as a tax, applied to all residents. The enabling statute and County Ordinance establish that
the purpose is to provide services for those who will pay a fee. “[A]ny differences of

application must be justified by the law's purpose.’” Harbit v. City of Charleston, 382 S.C.

383,675 S.E.2d 776 (Ct. App. 2009). Therefore, this Court should grant Rehearing on the
issue of whether County Respondent Revenue Collections Department violated equal
protection by collecting a user fee from Appellant.

2. There was sufficient evidence of willful disregard of enforcement procedures to
establish a violation of equal protection

The Court held that Respondents Al Cannon, Jr., Charleston County Sheriff's
Department and Harry Long did not violate equal protection by the manner in which the
judgment was enforced. Decision and Order at 4. The Court said that Respondent Long did
not act arbitrarily by levying on real property, TMS 498. Id. However, the facts in the Record
do not justify the Court’s ruling. As set forth in Appellant’s Brief at 29, Respondent Long did
a record search and found several motor vehicles titled in Appellant’s name without any liens
but disregarded them. Although he thought one of the vehicles was too old, he did not
investigate the others although he admitted they might be worth looking into. R. p. 302,
pagel28, line 2 to 16; R. p. 392-394. S.C. Code Ann. Section 15-39-80 requires “the Officer .
.. (1) to satisfy the judgment out of the personal property of such debtor and, if sufficient
personal property cannot be found, out of the real property belonging to him.” (emphasis
added). The statute is clear that only if personal property cannot be found, then the officer

enforcing the judgment may execute on real property. Respondent Long did not have the

10



discretion to ignore the personal property, i.e. the motor vehicles he found in Appellant’s
name. By admitting that the vehicles were worthy of pursuing, Respondent Long was
obligated to levy on them and sell them to satisfy the judgment before pursuing any real
property.

It is uncontested that Respondent Long came to Appellant’s house in August 2009 and
that there was farm machinery and heavy equipment belonging to Appellant in plain view. R.
p. 397; R. p. 295, page 76 lines 8 to 22. Therefore, Respondent Long had actual knowledge
of its existence as potential sources to satisfy the user fee judgment.

The Court said that there was no evidence of any record of Appellant’s ownership of
farm machinery and heavy equipment. Decision and Opinion.at 4. County Respondents
asserted that claim before this Court, County Respondents’ Brief at 30, but did not raise it

below. Appellant asserted that an evidential issue which was not raised below cannot be

considered. Brashier v. South Carolina Dept. of Transp., 327 S.C. 179,186 fn. 7, 490 S.E.2d

8,12 (1997). Therefore, that argument should be considered as waived.

Based upon the lack of public notice of these assets, the Court held that Respondent
Long did not arbitrarily enforce the writ against real property. Decision and Order at 4. The
Court’s assumption that the search of the public records was all that was required before
levying on real property is not in accordance with the language of the statute which only says
that the officer must be unable to “find” personal property. Clearly Respondent Long found
these substantial personal assets and was obligated under S.C. Code Ann. Section 15-39-80
to levy upon and sell them before any real property. According to Respondent Sheriff’s

Department regulations, Sheriff’s Department personnel must first try to find personal

11



property, presumably by contacting the debtor and if unsuccessful then by a search of the
public records. R. p. 361-362.

In summary, the Court’s finding that Respondent Long did not act arbitrarily is not
supported in the Record. It is uncontested that Respondent Long ignored registered motor
vehicles and farm and heavy machinery in plain view before levying and selling TMS 498 to
enforce a judgment in the amount of only $600.00. Appellant contends that this is prima facie
evidence of willfulness for this issue to be submitted to a jury and respectfully requests
Rehearing on this issue.

C. The Court did not address County Respondents’ failure to prove it exercised
discretion and erred by finding a lack of nexus between the disciplinary history
and the injury complained of.

Appellant seeks Rehearing of the Court’s Decision and Order affirming dismissal of
his claim against Respondent Charleston County Sheriff’s Department for negligent retention
of Respondent Harry Long. The Court held that the Sheriff’s Department had discretionary
immunity from suit under S.C. Code Ann. Section 15-78-60(5). Decision and Order at 4.
The Court noted that this immunity was “contingent on proof the government entity, faced
with alternatives, actually weighed competing considerations and made a conscious choice
using accepted professional standards”, but did not address Appellant’s argument that the
Respondent Charleston County Sheriff’s Office had failed to meet its burden of proof on the
issue. See Appellant’s Brief at 18-19, 31-33. The Couﬁ also held that appellant had failed to
establish a similarity between the prior disciplinary infractions and the incident involving
Appellant respectfully requests Rehearing on the lack of proof that County Respondents

exercised discretion because this issue is a predicate to Appellant’s claim of negligent

12



retention. Appellant also requests Rehearing on the Court’s finding that there was no
similarity between Respondent Long’s disciplinary violations and the conduct complained of.
1. Sheriff’s Office did not prove that it exercised discretion in retaining Deputy Long

Respondent Charleston County Sherift’s Office personnel records established that
Respondent Long was subject to numerous disciplinary actions since joining the Department
including two (2) suspensions and three (3) letters of reprimand. These actions all involved
serious breaches of Department policy and included: failing to transport a black male suspect
he arrested to a court hearing resulting in the suspect being issued 3 contempt citations; an
unauthorized absence and neglect of duty (to walk his dog); a motor vehicle accident for
which he was found to be responsible; conducting warrantless search without probable cause;
failure to timely serve an arrest warrant allowing the suspect to escape; violating standing
policy by not obtaining a search warrant resulting in loss of thousands of dollars and other
evidence of a crime resulting in Probationary Status due to failure to meet Professional
Responsibility Standards. Respondent Long was also cited for five separate instances of
violations of Department policy or decorum for which no disciplinary action was taken,
including yelling at supervisors after being removed from an interview of a suspect; failure to
respond to a call; failure to document a crime victim interview; and unauthorized appearance
at a search. His own partner accused him of lying and refused to work with him.R.p.310-323,
441-443.

Respondent County Sheriff’s Department policy required “gradually increasing
actions for each successive instance of employee misconduct. . . [T]he employee may be
subject to termination for the accumulation of violations.” R. p. 383, Section IIL, B (3).

There is no evidence that Department followed its own policy of progressive punishment.

13



The disciplinary actions cover a six (6) year period. Each of the disciplinary reports refers to
the incident in question and do not consider any earlier misconduct. R. p. 310-323.
Sergeant Wilson, one of Respondent Long’s superiors believed that what happened in the
past had no bearing on his evaluation of Long. R. p. 374, page 35, line 15 to page 36, line 4.
There is no evidence that Respondent County Sheriff’s Department exercised its
discretion to retain Respondent Long despite the numerous disciplinary actions against him
for serious breaches of department policy and legal and ethical standards. According to the
statements of disciplinary action, each of his offenses was considered in isolation, without
regard to the cumulative effect. R. p. 312-323. Respondent County Sheriff’s Department
admitted that it had no documents concerning any decision to retain Respondent Long. R. p.
368 No. 5 and R. p. 369, No. 5.

Therefore, based upon the Record, this Court should have found that Respondent
Charleston County Sheriff’s Department failed to meet its burden of proof that it exercised
discretion in retaining Respondent Long and is not entitled to discretionary immunity for its
failure to terminate his employment. Accordingly, Appellant respectfully requests Rehearing
on this issue as it is a predicate to Appellant’s claim of negligent retention.

2. The issue of causation was for the jury

In affirming dismissal of the negligent retention claim, the Court found that Appellant
had failed to establish a nexus between Respondent Long’s disciplinary violations and the
failure to levy on personal property. Decision and Order at 4-5. Appellant seeks Rehearing on
this issue because the establishment of a nexus is a part of the determination of probable
cause which is normally to be determined by a jury. Appellant’s Brief at 33. See Small v.

Pioneer Mach., Inc.,329 S.C. 448, 464, 494 S.E.2d 835, 843 (Ct.App.1997) (“Ordinarily, the

14



question of proximate cause is one of fact for the jury and the trial judge's sole function
regarding the issue is to inquire whether particular conclusions are the only reasonable
inferences that can be drawn from the evidence.”). The exception to the rule that this issue is
for the jury is that reasonable minds could not differ as to the lack of causation. See Kase v.
Ebert, 392 S.C. 57, 707 S.E.2d 456 (Ct. App. 2011). County respondents urged this Court to
rely upon Kase, County Respondents’® Brief at 32, and Appellant had demonstrated that it
was distinguishable on its facts because Kase involved a substantial time lapse between the
disciplinary conduct and the act complained of. Appellant’s Reply Brief at 19-20.

In its Decision and Order at 4, the Court relied upon Doe v. ATC. Inc.,367 S.C. 199,

624 S.E.2d 447(Ct. App. 2005) for its determination that there was no nexus between the
prior disciplinary violations and the act complained of, sale of real not personal property.
Decision and Order at 4. Appellant contends that Doe does not support the Court’s Decision
and is entirely distinguishable. The Court in Doe relied upon the standard for negligent
retention cases in the Restatement (Second) of Torts Section 317, Comment ¢ of “whether
the employer knew the offending employee was "in the habit of misconducting [himself] in a
manner dangerous to others”. 624 S.E. 2d at 451. The Court ruled that even a single isolated
incident of prior misconduct (of which the employer knew or should have known) may
support a negligent retention claim, provided the prior misconduct has a sufficient nexus to
the ultimate harm.” Id. However, the Court held that the prior single incident of sexual
misconduct “is a far cry from the reprehensible, persistent pattern of abuse against [plaintiff].
If Moss's allegation against [the employee] Murray were founded, then Murray's conduct

involving Moss certainly deserved some form of disciplinary action. . . However,

15



... we are not confronted with any claim of negligent supervision, but only the claim that
ATC should have fired Murray. Doe's laser-beam approach — Murray had to be fired — is
simply not reasonable under the facts presented, including the nature of the incident
involving Moss, Moss's unwillingness to file a formal complaint, and the complete absence
of evidence of other such similar conduct by Murray. Indeed, but for.the allegation by Moss,
Murray had a "clean" work record. Imposition of liability against an employer for negligent
retention under these facts is legally untenable.” Id. Thus Doe involyed what may be
considered as a single incident of less serious sexual misconduct followed by a very serious
pattern of sexual nﬁsconduct. The holding in Doe is that the employer had no notice based
upon the first incident that the employee’s misconduct would escalate to more serious
misconduct and had no reason to fire him based upon the single incident.

Contrary to the facts in Doe, Respondent County Sheriff Office had notice of a six-year
history of serious disciplinary violations which according to its own policy should have
resulted in escalating discipline and termination. Respondent Long violated various
Department regulations, procedures and legal and ethical standards. His pattern of behavior
amply demonstrated a lack of respect for procedure. Many of the prior incidents were much
more serious that his failure to levy on personal property, including conducting warrantless
search without probable cause; failure to timely serve an arrest warrant allowing the suspect
to escape; violating standing policy by not obtaining a search warrant resulting in loss of
thousands of dollars and other evidence of a crime. Several of Respondent Long’s infractions
directly involved third persons including a suspect in jail who was held in contempt because
Deputy Long did not pick him up and take him to a hearing. Doe does not support this

Court’s determination that there is no nexus because the Respondent County Sheriff’s Office
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had ample evidence of Respondent Long’s “habit of misconducting [himself] in a manner
dangerous to others” as established under Restatement (Second) of Torts Section 317,
Comment c.

As Appellant previously argued, Appellant’s Reply Brief at 18, “[i]t is not necessary
for a plaintiff to demonstrate the defendant should have foreseen the particular event which
occurred But merely that the defendant should have foreseen [itsJnegligence would probably

cause injury to someone.” Parks v. Characters Night Club, 345 S.C. 484, 491 548 S.E.2d 605

(Ct. App. 2001) (citing Greenville Memorial Auditorium v. Martin, 301 S.C. 242, 245, 391

S.E.2d 546,548 (1989)). The prior misconduct almost entirely involved breaches of
regulations as well as argumentative behavior. The conduct complained of involved failure to
follow statutory procedure and department policy in enforcing judgments against personal
property. |

Appellant contends that the Court should not have affirmed dismissal of the negligent
retention claim because the general rule required the issue of causation to be submitted to the
jury unless reasonable minds could not differ. Neither Doe nor Kase support this Court’s
Decision to apply the exception to that rule. Accordingly, Appellant respectfully requests
Rehearing on that issue.
D. The facts support a reasonable inference that Respondent Long acted with malice

The Court affirmed the Circuit Court’s dismissal of the claim against Respondent

Long for malice on the basis that it was speculative. Decision and Order at 5. Appellant
respectfully requests Rehearing because the facts and the law support the conclusion that
there was a reasonable inference of malice which should be decided by the jury. “[W]hen

only one reasonable inference, not just one inference, but one reasonable inference, can be
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deducéd from the evidence, it becomes a question of law for the court.” Hart v. Doe, 261
S.C. 116,120 198 S.E.2d 526,528 (1973).

Appellant contends that there was more than a scintilla of evidence to support an
inference of malice. Respondent Long stated that Appellant physically threatened him if he
came to post a notice of sale on the house and in response he filed an incident report and
“ﬂa;gged” his property. The reasonable inference is that he believed the threat was real.
Respondent Long’s collection file indicates that “[ Appellant] is going to very difficult to
collect 6 judgments from”. R. p. 378. Given the number of letters and phone calls that
allegedly went unanswered and the threat of violence if Long went to the property, it is
reasonable to conclude that Respondent Long considered Appellant unc;ooperative.

The Court found that “there was no indication [Long] took the threats personally.”
Decision and Order at 5. Appellant contends that Respondent’s Long’s true attitude toward
Appellant is manifest by his ignoring personal property, motor vehicles which he admitted
were worth pursuing and farm and heavy equipment that were in plain view to enforce a
$144.00 judgment against real estate which he believed was worth $24,000. Respondent
Long had gone after real estate only three times before in enforcing hundreds of Magistrate
Court (user fee) judgments. Respondent Long was so personally invested in getting the real
estate sold that he went to the office of the Master in Equity in August 2009 to confirm that a
pending suit involving TMS 498 had been dismissed to be sure that his sale could go
forward. See Appellant’s Brief at 16. The evidence supports the inference that Respondent
Long ignored the statutory requirement to levy upon personal property he found before any

real estate out of malice and in so doing willfully harmed Appellant.
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In Pridgen v. Ward, 391 S.C. 238, 705 S.E.2d 58 (Ct. App.2011), this Court

affirmed denial of a directed verdict against a claim of malice based upon evidence that
.Defendants had a motive to harm plaintiff. “The jury could infer from the relationship of the
Appellants, as well as the nature of their actions, that they intended to harm [plaintiff].” 705
S.E. 2d at 63. The issue of whether a reasonable inference of malice can be drawn from the

surrounding circumstances is normally left to the jury. See e.g. Swinton Creek v Edisto Farm

Credit, 334 S.C. 469, 485, 514 S.E. 2d 126, 134 (1999); Duckworth v First Nat’l Bank, 254

S.C. 563,176 S.E. 2d 287(1970); West v Moorehead, 396 S.C. 1, 720 S.E. 2d 495, 499

(Ct. App. 2011). The facts here support a scintilla of evidence of malice sufficient to defeat

summary judgment. See Hill v York County Sheriff’s Department, 313 S.C. 303,308, 437

S.E.2d 179,182 (Ct. App. 1993) cert. den (1994)
In determining whether any triable issues of fact exist, this Court must view the
evidence and all inferences which can be reasonably drawn therefrom in the light most

favorable to the nonmoving party. Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp.,

336 S.C. 53,518 S.E.2d 301 (Ct. App. 1999). “When only one reasonable inference, not just
one inference, but one reasonable inference, can be deduced from the evidence, it becomes a
question of law for the court.” Hart v. Doe, 261 S.C.116,120, 198 S.E.2d 526, 528 (1973). T
There is a reasonable inference based upon the circumstances that Respondent Long
punished Appellant for threatening him if he came out to post the property and being
generally uncooperative by using his authority to deprive Appellant of valuable property to
satisfy a small judgment. Therefore, Appellant respectfully requests Rehearing on the issue
of malice based upon the circumstances and the reasonable inferences that may be drawn

therefrom and the established principle that questions of malice are normally left to the jury.
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E. The Circuit Court had jurisdiction to consider all issues

Appellant argued that the Circuit Court had jurisdiction to hear and decide all the
issues based upon the particular circumstances of the case, Appellant’s Brief at 20-23 and
that it nonetheless had jurisdiction to hear the Fourth, Fifth and Sixth Counts. Appellant’s
Brief at 24-25. By reversing dismissal of the Sixth Count and remanding it to the Circuit
Court, this Court has apparently agreed that the Circuit Court had jurisdiction over the
remaining claims although it does not address the issue separately. If Appellant’s
interpretation of the Decision and Order is incorrect in that regard, he respectfully requests
Rehearing on that issue because none of these claims are within the jurisdiction of the
Magistrate Court. See S. C. Code Ann. Section 22-3-10.

F. The Court improperly remanded the matter to determine whether Respondent Mase
was entitled to equitable relief

In addition to reversing the dismissal of the Sixth Count, this Court directed the
Circuit Court to conduct a hearing as to whether Appellant’s claim for inadequacy of price
should be barred by laches. Decision and Order at 6. Appellant argued that this issue was not
raised below and that Respondent Mase and Company had not provided any legal citation to
support it claim for denial of relief on the Sixth Count such as appeared in this Court’s
Decision and Order. Appellant’s Reply Brief at 20-21. Also, Respondent Mase and
Company did not file any motion in support of summary judgment. Or raise the issue of
laches below.

Appellant strongly requests Rehearing on that part of the Court’s Decision and Order

directing the Circuit Court to conduct a hearing and asks that it be redacted. This issue was
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not properly before this Court since it was not raised below and not preserved for review.

See State v Crocker, 366 S.C. 394,399 n.1, 621 S.E. 2d 890, 893 n.1 (Ct. App. 2005)

(arguments unaccompanied by legal citation do not preserve an issue for appellate review);
State v Freiburger, 366 S.C. 125,134, 620 S.E. 2d 737,741(2005) (argument on appeal not
raised below is not preserved for review). Clearly under established principles of appellate
review, the issue of laches was not properly before this Court. Furthermore, by ordering a
hearing by the Circuit Court, this Court is deciding on a matter which is not justified by the
Record. See. Rule 220(b), S.C.A.C.R.

By directing such a hearing, this Court has precluded Appellant from raising any
objection to this issue being considered for whatever reason. This part of the Court’s
Decision and order is unnecessary and oversteps this Court’s authority to decide the issues
which are property before it. Remand on the adequacy of the price is clearly justified by the
law and facts but any other action to be taken by the Circuit Court should be left up to the
Court below. Accordingly, Appellant respectfully urged a Rehearing on this part of the
Court’s Decision and Order.

CONCLUSION
Appellant respectfully requests Rehearing on the issues addressed herein which

require clarification based upon the facts contained in the Record and the legal principles
which this Court have applied in deciding the case.

Respectfully Submitte

S.C. Bar No. 72521

1812 Pierce Street

Charleston, SC 29492

843-471-2082
Attorney for Appellant
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