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'REPLY TO RESPONDENT’S STATEMENT OF FACTS

Hugh cites to the transcript in support of his statement (on page.4 of his brief) that “the’

Trust clearly specified that the proceeds of the sale of the Property were to be given preferential
treatment by the Trustee.” However, the citation provided (R. p. 353, lines 1-9) does not say that.
The lines cited are a statement by Professor Alan Medlin, the expert called by Hugh. The
referenced testimony actually says:
.. That note was to one afforded the highest priority of paymént. So because 7-

505 - - - 62-7-505(a)(3) allows a direction of where payment should be made that

should be the most protected payment... . The settlor has directed that that’s where

that payment is to come from, so that TDN note would be the first to be paid, even "

if we had to get into the revocable trust assets.”

(R. p. 353, lines 1-9).

‘That was Professor Medlin’s opinion, based on his construction of an ambiguous
document. Professor Medlin did not say that anything about the trust agreement was clear, because
it was not. That is the reason the trial judge was hearing testimony from him, and from the Trust
Protector, because nothing was clear. Professor Medlin even agreed with Courtney and the Trust
Protector that, if it was appropriate to invoke the no-contest clause then it was fair not to make

-+ distributions from the trust until after the creditor period expired. (R. p. 372, lines 3-5).

Srmrlarly, Hugh claimed “This scheme of distribution was confirmed by Respondent S
expert Professor Alan Medlin” and cited to Tr. P. 136, 11ne 20-22. That statement, quoted from

the transcript actually says:

Judge Kimball: All right. I find that Professor Medhn is qualified as an expert on
trusts and estate law and practice - - -

(R. p. 344, lines 20-22).




The trust protector, Catherine Kennedy, said she agreed with “Professor Medlin that there
was a scheme set out by the settlor as to what assets were to be used to pay the claims first. Of

course, it was the probate assets that were to be used, by law.” (R. p. 385, lines 10-15) (emphasis

-added). She further explained:

Then if anything flowed from the probate estate into the trust, then anything that
was to fall into the residue, or the amount that was to go to Ms. Feeley Karp and
her brother, was to be used first to pay the claims. They . . . did have priority. The
amount to be paid to Tyre and the amount to be paid to Tyre and the amount to be
pa1d to Mr. Dereedee were - - - were the last things.

" (R p. 385, lines 15 - 22) (emphasis added).

~Ms. Kennedy concluded that Courtney “would have been foolish to get rid of the cash that
.she had [to pay the demands a_sserted by Hugh], because it just didn’t seem practicable to do it at

+ that point. She was only supposed to 'pa'y this as soon as practicable.” (R. p. 386, lines 1-4).

~Ms. Kennedy also opined that the ‘trust agreement ' provided that Courtney was -
“conclusively presumed to have acted in good faith” by waiting for the six-month period with
respect to the power of appointment . to expire before making any distributions. That was so
bécaus’e.of language in the Trust Agreement at Article Five, Section 1. (R. p 388, line 6-22). Ms.
- Kénnedy characterized that provision of the Trust Agreement as a “safe harbor” for a frustee whb
o neededlm_ore information and needed the six months to be certain. Of course, Hugh sued befére
- the six 'r‘rionth's had ekpired; so once the suit was 'brOught, Courtné‘:y.’s (and to a lesser extent, the

Trust Protector’s) hands were tied.

Ms. Kennedy also pointed out the uncertéinty of the balance due on the note (if such a note
existed) at the time of the decedent’s death, as to which Hugh gave no information to Courtney

prior to the suit or to the Court in this testimony that day.
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... She indicated, at least on the date that this trust was executed, that there was a
note. Did that note still exist on the date of death? [ don’t know. I don’t know if
the trustee knows... Everybody seems to assume it’s two hundred and fifty
thousand dollars.... perhaps it’s more than two fifty. Perhaps she made some
payments on it. :

(R. p. 390, line 24 — p. 391, line 18).!

' Hugh’s brief asserts thét he only filed the lawsuit “to proteci his interests . . . so that Trust
assets would not be squandered, improperly disbursed and/or iinproperly converted for personal
use,” now impugning Courtney’s honesty; Courtney is a licensed attorney (in Massachusetts). '
.(Initial Response Brief, p. 4). That’s creative packagmg Hugh testified he filed suit agalnst
Courtney tQ.get a ruling as to when [he was] entltled to [recover]‘money_,” R. p. 329, lines 1 -

-21), and because Courtney had not treated him “fairly.” (R. p. 336, lines 15-18).2

Courtney’s counsel attempted to point out that Hugh’s “tax scheme”, if enforced, enabled
Hugh to evade tax responsibility in the United States that he would otherwise owe under the

- Foreign Investment in Real Property Tax Act (FIRPTA), Chapter 61, Section 12, Foreign

.1 Ms. Kennedy even pointed out the ambiguity of Hugh’s-testimony at the hearing which, if true, might have meant.
that the amount due on the note was $500,000.00. (R. p. 391, lines 14 —21). Ms. Kennedy was correct. The purchase
. of the price was $500,000.00, and the decedent’s contribution was paid by the decedent by way of a mortgage through
Bank of America, and which was satisfied at closing. (R. p. 496, line 504). Hugh finally acknowledged that he did
not pay for the whole price of the house, although his testimony seems intended to confuse this issue. (R. p. 319, line -
3-p. 320, line 18 (“I came up with another quarter of a million dollars.”). Even if Hugh did come up with a “second
. quarter of a million dollars, he got it back immediately when the decedent’s BOA mortgage went through. For reasons
that are not clear, the trial judge seemed not to want to focus on Hugh’s attempt to mislead the Court, because he cut
off Courtney’s counsel’s efforts to clarify Hugh’s earlier misstatements, which seem intended to make it appear he
paid for the entire house. “Move on to something else.” (R. p. 408, lines 4 — 9).

2 Hugh testified that the trust existed only to enable he and the decedent to escape taxes that would have been levied
on the residence by South Carolina tax authorities, and other taxes that would be due under Canadian law, because
" Hugh was a Canadian citizen, because he didn’t have a “green card.” (R. p. 339, line 21). " According to Hugh, the
entire trust was scheme for tax evasion, which Hugh seeks to have the court both give its blessing and enforce. (R. p.
318, lines 5 — 17; R. p.320, line 25 — p. 321, line 13; R. p. 324, lines 7 - 13; R. p. 325, line 23 — p. 326, line 2; R. p.
326, line 20 — p. 327, line.14; R. p. 339, line 5- p. 340, line 24). . . ’ :




InVe.st'rrierlt‘ in Real Prop_erty Tzrx’ Act.. (R.“ p. 341,]mc 6= p.342, line 6) - However, the triéi judge
_bcut him off, stating “[w]e’re going tp talk about somethrné elsp.” Id? |

vHvad the trial judge allowed the argumenr to proéeed, he would have learned that 26 U.S.C.
897(c) and 26 C.F.R. 1.897.1(c) provides an exclusron from the FIRPTA tax if the propérty interest
that is srlbjec'tto FIRPTA is held as ar “creditor”'only. See Haber v. Commisrioner, 52 T.C. 255
(1969), affirmed 422 F.2d 198 (5™ Cir. 1970). Now the real reéson for Hugh’s tax schéme makes

sense. He was avoiding taxes, and using the trust to do so.

It’s clear,: when comparing the property rax pbligations of a foreigrr national that become
due upOn sale of the prdpérty, to Hugh’é_ testimony, thar the trust was é tax scheme which sought
" to enable Hugh to avoid paying any of the money recov‘e_red from the sale of the house to the IRS
: '\;vhich would otherwise be required by FIRPTA. Hugh qrrderstood at least a part of the tax scheme

‘because-he insisted his company was a “creditor.”

Q - (by Hugh’ Counsel): Do you believe that t_hése monies, the two hundred
and fifty thousand dollars, is a bequest to you or payment of a deb?

. A. Payment of a debt.
Q. Why do you believe that? ,
A. Because it was covered by a promrssory note and later put into the trust

accordingly, referring to the promlssory note.
(R p 330 lrnes 9— 16).
~ This becomes more evident on cross examination of Hugh by Courtney’s counsel:

Q.  But if you owned property in the U S., you wou]d have a liability to pay
taxes7 »

A. Correct. .

3 Had the trial judge considered FIRPTA, he would have realized that it requires a foreign national to pay to the IRS

a ﬁﬁeen percent (15%) tax based on the gross sales proceeds when real property in the United States which is titled -
. in the name of the foreign national is sold. The trial judge clearly did not understand FIRPTA. (R. p. 341, lines 22-
_ 23) (“That law does not say that he pays the IRS a nickel.”). _

4
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So that’s the real reaeon behind this 'tmét is that if your name was on the
deed and you owned half of this property, you would be liable for taxes
upon its sale? . o

It was only there to protect me in the form of a promlssory note.

But had you owned half the house in your name - - -

But I didn’t.

Well, 'm saying that’s why we’re here is because you didn’t want to pay

taxes in America?

No. 1 was advised not to do that, so I would have to pay in both countries,
which is a normal thing. - :

So you were advised by Canadian lawyers not to pay taxes in America?

[Hugh’s Counsel] Objection, Your Honor.*

| '(R. p- 339, line 25 — p. 340, line 22).

. Again, the trial judge made his disinterest in this issue clear. “Judge Kimball: Let’s move

on.” (R. p. 341, line 4).

The tax scheme, and Hugh’s basic knowledge of it, explains why Hugh became combative

and refused to acknowledge that his pleading_é had asserted that his solely-owned company, was

a “beneﬁciary” of the trust rather than a creditor.

Q.

o r o>

If your company isa credltor why did you plead in your lawsult . that it

- was a beneﬁ01ary‘7

: Because it’s written up as a beneficiary into the trust.

Okay. Soit’sa beneficiary . . .
No, no, no. I didn’t say that . .. I didn’t say that. You said that.

You just said it’s a beneficiary.- Okay. Why did you plead that it was a
beneficiary in your complaint? - ‘

- * Neither Courtney nor her counsel believe Hugh’s counsel was aware of or participated in Hugh’s efforts to avoid
paying taxes in the United States or anywhere else. However, the effect of the trial judge’s order is to permit exactly
that, particularly to deprive the IRS of the taxes on Hugh s half interest in the real estate which was supposed to be
hldden by the trust.
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Because that’s what I read in the trust, is What I said. . . The trust deals with
TDN Consultants and Hugh Dereede in one sentence. S
And the trust says you are a bene - - - Tyre‘ is a beneficiary?

If that’s the interpretation. -

So [the decedent] believed that you were a beneﬁ01ary‘7

‘No, that’s not what it says. You’re putting words into my mouth.

o r oo

- Well, no. You said, if the trust says you were a beneficiary, that’s [the
decedent’s] trust. The trust speaks for her.

A. No. I’m a creditor then, if you want to know the answer.
Q. Then why did you plead that you were a beneficiary?

A. I don’t remember pleading as a beneficiary.
(R. p. 337, line 7 —p. 338, line 14). |

As noted in Courtney’s Appellant s brlef the complalnt did, in fact, plead that Hugh and
his company were beneficiaries. (R. p. 40 ﬂ 2) As further noted in Courtney s brief, the trial
judge treated Hugh and his company both as a beneﬁ01ary and as a creditor. (Issues four and five,

" Appellant’s Bri'et).

Once it becomes apparent what the real motivation for the trust was, i.e., to allow Hugh'to
receive the sales proceeds of the South Carolina home without having to pay the taxes required by
| FIRPTA it mal;es sense that the supposed “loan” nlade by Hugh’s eompany and the mysterious
| pr.omis'.s'ory note that no one has ever seen are likely fabrications. Surely a “loan” of $250,600.00

"would have some paperwork to document its existence but Hugh produced none.

Consider how a promissory note for a quartet of a million dollars simply “disappears.”

Q. .. Why did that note disappear, go away?.

A. It went away when - - - after the house was put in the trust. I was told by
the lawyer. . . that that now takes care of the note, because it was going to
be dealt with in the trust. . ‘

(R. p. 321, line 21 — p. 322, line 1)




No explanation?'was“loft;eredwfor how thepromissorynote ";disappeared."’ ADid it simply
v.anish‘? : Was it torn up? Did it disintegrate? The rnysterious “prohiissdry note” seems to have
existed only in Hugh’s mind; it seems likely his'ta>i “sc‘henie”._was designed to allow him to receive
sales proceeds for r'eal. property for which he 'mvay have furnished purchase proceeds in order to.
allow him to eﬁ_scape. paying theAIRS' taxes that would be due unde_r FIRTPA. It’s just as likely that
the _decedent paid the purchase price of the house'and the trust was devised as a scheme to allow |
him to 1nher1t the sales prlce of the property outsrde of probate as well as avo1d paying taxes due
“to the IRS Maybe the deeedent played along, rnaybe she was 1gnorant of the scheme. It seems ' '
odd that a magic pron_nssory note that no one ever saw, and which now does not exist (and perhaps
. never did), should not form the basis of a breach of ﬁdueilary duty clairn when allowing recovery

- on.that claim is an obvious violation of United States tax law.

'(‘rla?ri;nkgly’absent from the record is the_testimony from the lawyer‘ who prepared the trust
agreement.i l;erhaps he had seen the magic promissory note, 1f it ever really existed. Perhaps he
; \f,{_’» Co_uldexplain why the trust is ambiguous.as to whether ‘Hugh and his company were cr'editors or
A ‘heneﬁciaries;: Or perhaps his testimony would have conl'lrmed the tax scherne that was designed to |

,allow Hugh fo evade F IRPTA taxes, whrch would certamly have been detrimental to Hugh’s
| . posmon In the Matter of (zonzalez 409 S C. 6”1 76? S.E.2d 210 (2014) (discussmg the history
- of the rule permitting an evidentiary inference when a party ‘falls to calla witne_ss whose testimony |
_is material to the issues' pres‘ented and is within th_e control of the party).’ o

5 While the lawyer who prepared the trust may have been the decedent’s lawyer, Hugh’s testimony makes clear that

he also consulted the lawyer and relied upon his advice, specifically as to his ability to recover on the promissory note.

(R. p: 318, lines 16-22) “I was told by the lawyer the note . . . was no longer necessary” (R. p. 321, lines 8-11). “That

amount got disputed by the lawyer . . . and they asked if | would waive that one percent ” (R P- 321 lines 24- 25) “1
was told by the lawyer that that now takes care of that note. . .)).
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Scope of Review .

Based on “Hugh’vs brief at PP. 46-7, it do_e's not appéér that thc partiés disagree on the scope »
: 'Qf review, although Hugh did not discuss thé scoipi.e of »rev,i‘ew as to the jﬁrisdictional issues raised.
Issue ()-nei '

The parties seem to agree on the novel nature of thé role of trﬁst protector and the absence
of authority in South Carolina regarding the roié of the trust protector. However, they disagree as
to the specifics of the role assigned to the trust protecior under this particular trust. Hugh asserts
that “nothing in the Probate Céde confers exclu_si_ye jﬁﬁSdiction upon trust protectors over disputes
that wouid otherwise be heard by the . . . Court.” (R'esponse'Brief p. 8). That’s true. However,
the actual. trust agreement in this case, does prbvidé that a court actioﬁ cannot proceed unless or
untivl. the trusf protector has authorized the action. (R p. 60). The terms of the trust trump the
pfovisions of the trust code. S.C. Code Ann. Section 62-7-818. Additionally, the involvement of
and decision,s of the Trust Protector “are binding on all other persons,” which includes Hugh and

“his company. Section 62-7-818.

The decedent went out of her way to prevént iéwsuits regardving her assets following her
. death. Hugh is simply incorrect in his asserﬁofx that thé mandétes of the trust agreement regarding
" resolution of disputes create “a permissive mec‘han;sm;’ for dispute resolution. (Respondent’s
'Brief p. 9). _There is nothing “permissive” abou;t 1t .Th’e trust expressly states that an action may
“not be filed in “a court of law without first submlttmg the claim to the Trust Protector. .. “(R. p.
60). Under the terms of this particular trust (nqiwithstanding any provision of the trust code) only

~ifand when the Trust Protector authorizes it may suit be filed in court.

As with any contract, the parties are free the include such terms as they choose in a contract,

as long as the terms do not violate public policy. South Carolina Department of Consumer Affairs




v. Rent-A-Center Inc, 345 S.C. 25¥i‘, 547 SE2d881 (CtApp 2001) Ti;e first page of the trust -
agreement defines the trust as an agreement between ;‘Deborah Dereede, the Trustor, and the Initial
Trustee.” (R. p. 51, Section 1). Under simple contract theory, tﬁe beneﬁciaries. of the trust are

basic third-party beneficiaries. Helms Realty Inc. v. Gibson-Wall Co., 363 S.C. 334, 611 S.E.2d
485- (2005), ci_ting Touchberry v. City ofFlorenc.'e_‘, 295 S.C. 47? 367 S.E.2d 150 (1988).

As a third-party beneﬁciary, Hugh (and his company, if it is ever determined to be a
beneficiary as opposed to a creditor) gain thei_r‘ rights from the language of the contract, which
_requires, Under the plain language of the trust,‘ .the fnandate for the involvement of the Trust
Protector to adjudicate disputes is,-‘in essence, a eoﬁdition preced'ent seeking to benefit from the

trust in any manner.

~Just as in arbitration agreements, the parties” own agreement can define when and whefher
the r’eéolution 0‘.1f a dispute can fall within the jurisdiction of a court or whether pfivate resolution
Cis 're‘.qu'ife.'d. . Oar"apﬁellate courts have discussed this as an issue of jurisdiction; at some points
. during the dispute resolution, the ceuft may have jurisdiction but in »other points in the process, it
does not. Steinmetz v. Am. Media Servs. LLC, >3.:93‘ S.C. 72,709 S.E.2d 708 (Ct. App. 2011); Main
Corp v. Black, 357 S.C. 179, 592 S.E.2d 200 (2004). A determinatidn of whether a court lacks
subject matter jurisdiction over issues embraced by‘the arbitration provision in a contract is based
on the 'laﬁguage of the contract itself; the couﬁs use ‘applicablelaw to’determine to what degree
the parties have bound themselves to private r'es“(:):lu"t'ien."‘ Bréidle); v. Brentwood Homes Inc., 398
S.C. 447, 739 S.E.2d 312 (2012). .
Hugh has done nothing pursuant of'the ter'nylé of the trust agreement, His ac‘cess to a judicial
resolution is barred By his failure to comply wifh the Trust Protector provisions of the trust

agreement. The court’s order should be vacated and the matter remanded for entry of a judgment




denying the relief requested by Hugh and his conipany and cbncluding,‘as a matter of law, that
they are barred from recovering from the trust by virtue of the terms of the trust agreement and its

no-contest clause.®

Issues Two and Three
Hughfasserts that the opinions of the Tr_ust Protector duriﬁg the case are irrelevant to the
factual issues presented to the trial court. Ms. Kennedy was appointed as Trust Protector, with the
| agreement of Hugh. .(R. pp. 34-38). Under the sbeciﬁé language of the trust, Ms. Kehnedy’s job
was to opine on the Trustee’s ‘obligatior'ls and rczevc;»)mmendvhe‘r course of action. She did 50. It is
incredulous for Hugh‘ tOvl’lO;N argue that, becau.ée the Trust Pfotef:tor agrged with Courtney, she

abandoned her duties and became an advocate.

i Ms. Kennedy served aﬁd testified as Trusf Prbtector and testified as Trust ’Protectof.» (R.p.
379, lines 14-15). The parties even had a dialogue with the trial judge as whether Ms. Kennedy
was testifying as an expert witness or as Trust Protector? and the trial judge did not qualify her as
~ an expert witness. (R. p. 380, liné 20 - p. 381, liln_eh:' 23) Her testimény must be afforded more
| we'ight than ithat of Professor Medlin, because Ms. Kennedy was testifying in official positbion as.”

Trust Protector’ and, not as Hugh asserts, rejected in its entirety. (Respondent’s Brief p. 12-13).

" The only substantive argument Hugh makes 1n his resporisé to Courtney’s issues two and .
three is that Courtney is a lawyer, so she should have known how to construe the trust.

(Respondent’s Brief pp. 14-15). The trial judgé 'improperly considered Courtney’s status as a

-

¢ Hugh’s argument that Courtney converted the existing Trust Protector from a neutral to a “partisan expert” is silly.
Ms. Kennedy testified to her construction of the trust agreement, and her belief as to how Courtney should have
proceeded in the past, and how she should now proceed. That is the job assigned to her by the trust agreement.

7 Ms. Kennedy did note that the “trust was not particularly artfully drafted”, which may be one point on Wthh all
parties agree. (R. p. 382, lines 22-23). Her opinion on that point, however, was not as‘an expert witness, but as Trust
Protector, explaining the basis for her belief Courtney had acted prudently in light of the poor drafting of the trust.
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lawyer and his ﬁnding that she had ;‘great knoxzvsledge of the obl'i.gati‘ons of a trustee and the legal
requirements ofa ﬁduciary” is completelyv without evidence. (R. p 25; Respondent’s Brief at PP.

14-15).

The entirety of Courtney s quahﬁcatlons as an attorney were contained in her testimony:
A, ~I'm an'attomey, Your Honor. I graduated from Northeastern University

School of Law in Boston, Massachusetts. I worked for the Commonwealth
of Massachusetts for ten years, and now, I’'m in private practice.

‘_(R. p. 247, lines 11-158).
It is impossible to support a conclusion .'ft_hat Courtney had any'expertise in trust matters
based on _thi's" record. To do so would suggesr that every attorney, regardless of practice or
experience, has “great knoyyledge of the obligatrons of a trustee and the Iegal requirements of a
ﬁduoiary.” This record establishes that :the many' lawyers involved prior to litigation, during
 litigation, and .even now, all of whom differ on the meaning of the trust. The mind-numbing
colloquy‘ between Courtney and Hugh’s eounsel during Courtney’s direct testimony established
her oonsiderableinability to understand the trust, desphe her status as an attorney’. (R. pp. 227-
-301). |
- _H ;'It ‘was ;inappropria.te to consider C-ourtney’s status as an attorney in deterrnining that she
had breached her ﬁducrary duty It \yas even“rnore.error for the trial judge to conclude that
Courtney had any kind of spec1ahzed trust knowledge when the record is completely silent on that

issue.

8 Courtney also noted, in an attempt at levity, “You know I’m a lawyer, right? I don’t do math.” (R. p. 315, line 4).

? This is not unique to Courtney. As explained more fully in Courtney’s Appellant’s Brief, the trust agreement is
inherently contradictory and ambiguous and was virtually impossible for Courtney to administer as written. The true
fault for the circumstance in which Courtney found herself, as trustee, is the drafting of the trust agreement.
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While he is not 4 lawye'r,' ‘Hugh atcknEleedged the trust agreement was difficult to
understand. He solt/ed that by reading.only the section that applied to him. _

: Q.- Did you read the trust prior to filing .this lawsuit?

A. I scanned the trust and re-read the article that dealt - - - the trust didn’t really
deal with me, only Section 6 did.

Q. So that’s the only section you really reéd?

A. . The only one that I would probably be able to understand because it was
( actually written in English, _ .

Q. ... Well, the whole trust is written in Engllsh right?

A.  Other than the legalese... I gave it to-a lawyer.

(R. pp. 555-556).

'An"d we can all see where that got the parties.

Issues Four and Five

Hugh .attempts to solve the conundrum as to whether his company is a creditor or
,beneﬁciary by claiming, in his Response Brief, .that"itf is both. He also now acknowledges what
was suspected all along —- there never was a promissory note. (Respondent’s Brief p. 15). Ano
iusing the samé magic with which the promissory note “disappeared”' (Issue One supra.) his new
N theory 1s that “the Trust clearly estabhshed the Respondent s claim” so it doesn’t really matter

"anyway (Respondent s Brief p. 16)."

Only' if Hugh’s company is a beneﬁmary &6es' Jit have any status to sue (or be awarded
damages) under a breach ot ﬁduciary dutgfr clalm Here, v’t/here no one knows whether the company
is a creditor or beneficiary based on the lahéoage of . the " trust agreement, that is called an
“ambiguity”— which has to construed ageinst the draftef i, the decedent. Davis v. Pruilt
Corporation, 416 S.C. 43,784 S.E.2d 679 (Ct. App 2016). Since Hugh s company is clalmmg a

right to receive payment as a beneﬁ01ary (and was awarded judgment on that basis), the amblgulty '
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.- must 'be construed against Hugh' ' sinee hls claun 19 derrvatlve of the Trust i.e, the drafter.

It cannot be both As argued in detail in Courtney s Appellant s Brief, if Hugh s company
is a creditor, it lost it§ chance to seek recovery by farhng to file a claim against the estate If Hugh’s
company is unable to sue as a beneficiary because of the ambiguity of the language of the trust,
perhaps he has a remedy against the lawyer who .drafteri the trust. Hugh’s testimony makes clear
that he (and the decedent) was benefitting from the tax seheme that the trust was intended to create
by not having to pay higher taxes,'? (R. p. 318, lines 5- 17; R. p. 320, line 25 - -p- 321, line 13; R.
p. 324, lines 7 - 13; R p. 325, line 23 — p. 326 line 2; R. P 326 line 20 — p. 327, line 14 R. p.
339, line 5- p. 340, line 24). The only person 1nvolved in this 11t1gatlon who had no 1nvolvement
: in the ]anguage of the trust is Courtney, and -S-}i is belng penahzed yvith a judgment against her (as
trustée and personally) on the basis of an arnbiguous 'document oyer which she had no control, and

tried desperately to interpret and apply.

Hugh assertsvthat the i.nability of the C:ourt.(or' anyone else) to figure out whether Hugh’s
.company is a oreditor or a beneficiary under theterrns"o:f the trust agreement is a “false choice.”
o (Re_spondent’s;}Brief p 15). He now asserts the deoedent intentionally “elevated"’ hrs cornpany .
from oreditor to beneﬁciary to put it in a r)riorityf position. There is absolutely no evidence of that
. atall. Hugh now admits there was not a promieso'ry note. So, the language of the trust agreement
.that reouires paynlent of a “note” has an_entirely false predicate. There is .'no note. Now we ‘know; _
Hugh’s cornpany 1s Qi[h_@l a creditor nor-a beneﬁeiary. A

, Lastly; Hugh IargueS that this Court must(asthetrlal oou_rt'did) read only one‘povrtionvof

the trust agreement in isolation, i.e. the only onet_hat Hugh read, in order to affirm the trial judge’s

® Hugh’s testimony about exactly what kind of taxes he/they was trying to avoid is not really clear, but it certainly
includes taxes to the IRS. See Issue One, supra. However his testimony suggests York County and Canadian taxing
authorities were involved as well.
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dectsioh. Read in’ isolation,i: Artlcle er couldbe izé\dhistr'ued' as “clear and unambiguous.
Unfortunately, ‘South Carolina law does not - support Hugh’s assertion, mandating that an
ambiguous contract be cé'nstru'er'i as a whole. 7 hrée States Coal Co', v. Mollohon Mfg. Co., 137
S.C. 345, 135 S.E. 380 (1926); SC Department ofNatural Resources v. Town of McClellanville,
345S.C. 617, 550 S.E.2d 299 (2001). Evenif it,riid not, Courtney, asa trustee, had to consider all

'obligations of the trust in determining how to proceed. (R. pp. 522-528).

Again, Hugh argues that Courtney should be held to some “super standard” of care .as a
trustee since she has a law degree. As explained above, there is no evidence Courtney has any
experience as a trustee or with fiduciary obligations (other than the crash course she obtained in

this litigatioh', and as guided by the Trust Protecto’r).

Issue Six
’iHugrh acknowledges in his Respondent’s brief that neither he nor his» company made any
allegations again'st Courtney in her indiyiduuj_ ;'capaerty. (Respondent’s Brief p. 17). His
acknowledgement asserts Rule 1 1, SCRCP,-as the basis upon which ’h'e could not have made any |

"al'legatio'ns .égdinst Courtney personally. .

That answers that. Nerther Hugh nor his company may obtain rellef not. requested in the .-
pleadmgs Gazney v. Guainey, 279 S. 68, 301 S F 2d 763 (1983) Tinsley v. Tznsley, 326 S.C. 374,
483 S.E.2d 198 (Ct App 1996). Hugh argues that the wmdfall 10 hun effected by the trial judge’s
decision on rehearing to specmcally 1mpose personal 11ab111ty upon Courtney was issued because
“the Court was not w1llmg to msulate her personally from havmg to reimburse the trust

(Respondent’s Brief p. 16). *
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she acted outside of her capacity as trustee befo're she can become personally liable in her
“individual capacity. Here, there'is none, and Hugh and his company acknowledge that, event citing

to Rule 11, SCRCP, for the reason they did not so' c_laim.

Courtney did exactly.as she was required to do, she ‘raised this issue by Motion for
Reconsideration because the trlal judge’s order ‘was,not‘ clear. -_ That d1d not create an‘opportunity
for the trial judge, asan afterthought.' to change the fénéf requested or awarded, or to supplement
the evidence presented 51mply because 1t dldn t occurh to anyone untll the order was 1ssued that

- Courtney mlght have personal habrhty untrl the order Wthh d1d not clearly limit her 11ab111ty

-

R Courtney respectfully asserts that this record does not support the entry of an order against -

her personallv, and before any court can detcrmme that she bears individual liability must exist,
. there must he asgmgl evidence.  Hugh’s 11t hour argument that not imposing liability upon a
_ trustee pers,onally would “create amoral hazard and mcentivrze unreasonable _conduet b_y trustees”
is not suppo:';rte'd by‘ case. law, and Hugh cites none.\ (RespOndent"s"B”ri‘e'f p. 17).

and if;it i‘s»determi_ned that the trust lacks the assets to satrsfy its obhgatlons (not just to Hugh but
to,all' be‘neﬁc;iar.iesf)', and judicial inquiryiis‘mad_e:_td determmc \yhether evi__dence shows Courtney
acted outside of her responsrbilrty asa trustee or some other evidence ot? malfeasance is provided.
An inquiry analogous to plercmg the corporate ve11 Vyould be requrred before Courtney can be held
to have any personal habrhty See e.g., Dumas v, Infoéafe Corp. 320 S.C. 188 463 S.E.2d 641
(Ct. App. 1995). See also Daniels v. Berry, ]48 S C. 446, 146 S. E. 420 (1929) The issue was
clearly not litigated here and there is no evidence to support entry of judgment against Courtney
individually. o |
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fssue Seventt . -

:The attornesi"s fees 'awalrd rnust be vacated becauee the_::.i:u(ignqent must be vacated.

| However, even ifall or part of the judgment rémains, a'nci ei/en if all or part of the judgment
is entered against Ccurtney individually, the award o.t~ attorney’sf'fees must be vacated. Hugh did
not plead any statute as a ba51s for the attorney’s fees to be awarded, and it seems he acknowledges
that: (Respondent’s Brief p. 17). He argues that his prayer did,'in fact, pray for attorney’s fees,
so it was permissible for the _trial judge to sua spouriz‘te .se_arch the _Scuth Carclina Code for a basis
upon which to award them.

In reality, the “prayer” of the conﬁpiaint tc whichHugh refers is the third cause of action,
which seeks “litigation costs” and, in paragraph 27 lcloe’s SO “pursuant to the terms of the Trust.”

(R p: 4611 27). lnstead of tollowmg the request for fees by consultmg the Trust Agreement, the

. trial ]udge cast about for a statute upon Wthh to award fees.

‘Under common law, each party bears his own attorney’s fees. Prevatte v. Asbury Arms,

302 S8.C. 413 396 S.E.2d 64” (Ct App. 1990) So, a party may not recover attorney s fees from

» the other side absent a contract or a statute. Duke Power Co. v. South Car olzna Public Service

Comriij.ssion, 284 S.C. 81, 326 S.E.2d 395 (1985).

" In both instances, some standard for the award of attorney’s fees is set (Whether by contract

or by statute) and the party bseeking to recover the attorney’s fees has the burden to establish that

they have met the burden which allows them to recoVer the fees. - Hugh and his cornpany did

neither.

' Hugh did not set forth a separate response to Courtney’s Issue Seven; however, he does briefly mention the issue
of attorney fees in his response to Courtney’s Issue Six, and for that reason, Courtney will reply. The reply to this
issue also raises a new issue related to subject matter jurisdiction, which can be raised at any time. Bardoon Propertzes
NV v. Eidolon Corporation, 326 S.C. 166, 485 S E.2d 371 (1997).
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- Thetnal judge chose S».(}?. Co.de'A‘rifi'.i‘ Scéuon 62-7-1004 aq the.bas.is' upon which to award
attofney’s feés. It’s unclez;r why he did sé (clle‘arl}; ‘the statute ‘was not bleaded). If this claim for
breach of fiduciary had been brought in circuit colirt, there :would'have; been no basis upon which
to award at‘torney’vs fees, bécau'se Section 62-7-1004 only applies to matters ‘ﬁled in probate court

regarding “the administration of a trust.”

It was error fqr the trial judge fo be permittéd to cast about to find a statutory basis upon
which to award a_ftorney’s fees, and in sel;‘ctir.lg SCCode Ann. Section 62-7-1004 as the basis
upon which to do so. The claim for fees was' ba_s"serted to"b.e.. the trust agreement, although no
specific part of it was asserted as a basis fpf the ci,a}m. The trial judge could not simply choose to

award attorney’s fees on the basis of his choosing.

E -;i;fig,;Per‘haps it was because this action was initially filed in probate court that the trial judge -

~elected -to rely. upon Section 62-7-1004 to award attorney’s fees. (R. p. 39; R. pp. 134-138).

‘Howeyer, that raises another question.

. The trial court lacked subject matter jurisdiction to adjudicate a
b_rquh_of fiduciary dutv claim based on Hugh’s jurisdictional allegations

-3 Lost in the noise is the fact that this case was ihitially filed in the probate court. (R. p. 39).

The basis for which subject matter jurisdiction was asserted was S.C. Code Ann. Section 62-7-

201(a). Id. 6. The case was removed torcircuiAt' court upon Cdurtney’s motion and based upon

Section 62-1-302(d)(4) (R. pp. 134-138).

Upoh reflection, it seems likely that the ﬁrobate court never had subject matter jurisdiction
to entertain a claim for damages for breach of ﬁdub‘iafy’duty, based on the failure of Hugh and his
| company to plead the proper jurisdictional statute. Removal to the circuit court certainly did not

change the nature of the action (despite Judge Rogers’ order; see discussion infra.).
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Co‘nsequerrti.ell‘y, no claim for 'brea'ch of ﬁducrarydutva matter external to the trust, was ever
vested in the circuit court. | |

The complaint in th‘is matter did not even plead a clairn for breach of fiduciary duty; nor
- was the complaint ever amerrded to assert that claim. ‘The'cau_ses of action pleaded were, in fact,
internal to the trust.

The complaint had three causes of action:

(1) declaratory judgment seeking an drder to require Courtney to “divide the net
proceeds from such said, after payment to Plamtlff Tyre Dealer Consultants, Inc.,
such that he receives a sum certain as was the w1she§ of the decedent dlrected in
Article Six, Section 4(a) of said Trust Agreement '

(2) “probable cause”; and
-+ (3) “litigation costs.” -
R pj;; 39-46).
The prayer, on the other hand, pleaded for:

() the declaratory judgment requested in the hrst cause of action;

(2) for-“an order ﬁndrng that Courtney, . - i-breached her fiduciary duty owed to
each of the Plaintiffs, and awardmg actual and pumtlve damages to. the
Petitioner. . . and '

)] atto'rney fees pursuant to the trust agreement. (R. p. 46).

-f’;:j;The alleged jurisdietional basis for this lawsuit, S.C. Code Ann. Section 62-7-2(3]v(a); grants .
" the probate court exclusi\'ejuriSdietion over “proceeding in.itiated'by interested parties concerning

~ the internal affairs of trusts.” By ﬁling in prebate‘cbhrt;"pleading Section 62'-‘7-201 (a) as the basis

of Jurrsdlctlon and assertlng causes of actlon Wthh related solely to the 1nternal affairs of the trust,

Hugh and his company defined thelr clalms as bemg 1nternal” to the trust.
Judge Rdgers (the Vp'ro'bate judge) issued_ éin order dated May 7‘, 2015 removing the matter

td the circuit court. (R. pp. 1-3). She did so pursuant to S.C. Code Ann. Section 62-1-302(d)(4),
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~ which permits rémoval of “matters invol

I -
ving the

&yl Or external affairs of trusts as provided
in Section 62-7-201. . ”. (emphasis added). However, the remo'vallwas of an action which pleaded

jurisdictional claims exclusively related to the internal affairs of the trust. Judge Rogers could

only remove the matters that had been pleaded, and all of those were internal to the trust. Asa

- result, the circuit court only had jurisdiction to address the causes of action internal to the trust,

absent an order permitting an'amendment to the complaint and the filing of an amended complaint,

. neither of which occurred.

Hugh could have filed an action for Breach_ of fiduciary duty in either probate court or
circuit ' court, ‘pufsuant S.C. Code Ann. Section 62-7-201(c)((3), which grants concurrent.
jurisdiction to the two courts to deal with matters external to the trust. An external claim would

inclujgi? an action for damages (such as breach of fiduciary duty). But he did not do s0; his causes

~of aC‘tibn invoked jurisdiction only for matters related-to the internal affairs of the trust, which
' preéluded an action for damages, and he pleaded causes of action which would have, indeed, been

,:,:-‘-;int_c'rrial to the trust. As a result, the jurisdiction acquired by the pro‘bate court, and removed to the

' ,circu’it court, was limited to matters internal to the trust. As a result, the circuit court lacked -

jurisd;ifg:tion in this action to award relief for breach of fiduciary duty, because the jurisdictional

prediéa_te of Section 62-7-201(6)(3) was not pleaded and therefore not triggered.

Just as family courts are creatures Of stétu_fé with limited jurisdiction as fixed by the
legislature, Katzburg v. Katzburg, infra, so, too, is the probate court a statutory court of limited
jurisdiction. Judy v. Judy, infra.

As a lesser argument along the same lines, Hugh’s complaint did not plead for (although it

prayed for) a clgim for vbr‘eac"h of fiduciary dilty. As with the award of attorney’s fees discussed

above, it seems pretty clear that a prayer in a complaint, without more, is not enough to assert a
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cause of actlon . There has to be a cause of actlon pleaded in addition to a prayer for relief. Rule
8(a) SCRCP; Watson & Howell Builders v. le/mgslcy, 310 S.C. 39, 425 S.E.2d 43 (Ct. App.
1992). See also Sullivan v. AHawker Béeé‘hcr’cjﬂ Co‘rp.,‘ 397 S.C. 143, 723 S.E.2d 835 (Ct. App.

- 2012) (pleading must contain facts and statutes upon which the court’s jurisdiction depends.).

A complaint must contain (a) a statement of g_rounds includihg facts and statutes upon

which jurisdiction is based; (2) a statement of facts supportlng the clalm for relief; and (3) a prayer
or demand for Judgment sought Justzce V. The Pantry, 3"50 S.C. 37 496 S.E.2d 871 (Ct. App

1998), affirmed as modified 335 S.C. 572, 518 S._E.2d 40 (1999).

‘The South Carolina 'Supreme Court has analyzed prohate court jurisdiction insofar as it
relates to -what issues could have been pleaded in that action. Judy v. Judy, 393 S.C. 1 60, 712

" S.E.2d408 (2011). In that case, the Supreme Court’s analysis of a claim of res judicata depended

A~ on a determination of what actions could have been pleaded in an earlier probate action. The

decision turned on‘ what causes of action could have been pleaded in the probate court, and
concluded that a claim for damages for waste could have been adjudicated in probate court. For-
*“that reason, a subsequent circuit court action was barred by res judicata.
% Since the jurisdictional allegations of the complaint in this action did not invoke
. jurisdiction to litigate matter.s external to the trust, such as breach cf ﬁduciary duty, or to award

damages in tort, it follows that the circuit court S JU.I‘ISdlCthI‘l was sumlarlv lackmg Katzburg v.

Katzburg, 410 S.C. 184, 764 S.E.2d 3 (Ct. App 2014)

Notwithstandihg the jurisdictional allega'tior'ls'of the complaint; it is incongruous to affirm

an award of damages for breach of fiduciary duty when no cauée of action for breach of fiduciary

12 As discussed above, the claim for attorney’s fees sought recovery pursuant to some unidentified provision of the
trust agreement. The award of attorney’s fees, however, was based on a statute randomly chosen by the trial judge..
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duty was even pleaded (except in the prayer Wthh took it out of the subject matter Jurrsdrctron

el

| mvoked by Section 62 7- 201(a)) Starzdard Roofzng Co Inc v. Dean Const. Co., Inc., 284 S.C. :
40, 324 S.E.2d 334 (Ct. App. 1984) (“the trlal court erred by gomg beyond the scope of the

pleadings and granting relief on theories not pleaded. Judgments ‘not support by the theories of

293

: action on which the pleadings [are] framed [are] fatally defective ), citing Crocker v. Crockeif,

281 S.C. 154, 314.S.E.2d 343 (Ct. App. 1984). ‘-‘Thls court has made it clear it will not affirm a
judgment that grants relief on an issue not pled ? \-‘Md}hill Hb}hes"' C‘orp'v. Family Federal Sav.

And Loan Ass'n, 284 S. c. 60 324 5 E.2d 340, (u App 1984)

Conclusion

=~ “Courtney incorporates her conclusion in her initial brief. Additionally, she asks that this
Court: eXamine the subject matter jurisdiction issue that became apparent on examination on the
.=Iimited jurisdictional pleading, as argued in the last section herein, and vacate the judgment in its

.. entirety.
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