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STATEMENT OF THE CASE

This matter is before the Administrative Law Court (ALLC or Court) pursuant to a Notice
of Appeat filed on August 1, 2017, by counsel for Roberi Levin (Appellant). Appellant secks
review of a final agency decision issucd by the South Carolina Department of Health and Human
Services {Deparbment) affirming a decision to terminate Appellant’s waiver services while he
remained hospitalind. This Court has jurisdiciion to hear this matter pursvant to Sections 1-23-
380; 1-23-600{L}; and 44-6-190 of the South Carclina Code, 5.C. Code Ann. §§ 1-23-380 and -
600 (Supp. 2017); 8.C. Code Ann, § 44-G-190 (Supp. 2017).

BACKGROUNI}

Appeliant is a Medicaid-eligible individual who receives services under the Head and
Spinal Cord Injury (HASCI} waiver, Wajvers are mechanisms within the Medicaid program
which, under certain circumstances, waive some generic requirsments of the Medicaid propram.
Waivers enable states Lo provide services to eligible participants in ways not permitted under the
regular Medicaid program. This program is operated by the South Carolina Department of
Drisability and Special Needs (SCDDSN) for home and community-based services under Section
1915(c) of the Social Security Act, 42 (1.S.C. § 1396n.

Initialty, Appeliant resided in 4 marsing home. Appeliant eventually qu‘a]iﬁed for home and
community based watver services (HCRS} through HASCI and received filty-six hours per week
of persopal attenclant care for several years. On January 1, 2010, the five-year renewal of the
HASCT watver, as approved by the Centets for Medicare and Medicaid Services (CMS), went into
effect. The renewed waiver placed a cap on certain services and excluded others. Consequent|y,

Petitioncr’s attendant care hours were reduced from fifty-six to forty-nine hours per week.
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Appellant did not appeal the reduction in services, Appellant remained in his bome and continued
10 receive forty-nine hours of atendant care cach week,

in 2012, Appellant filed an action in the United States District Court Tor the District of
South Caroling alleging causes of action for violations of statutory and constitutional due process,
the South Carolina Administrative Procedure Act, the American with Disabilitics Act (ADA),
Section 504 of he Rehabilitation Act, the Medicaid Act, and 42 U 5.C. §§ 1983 and 1985 (Civil
Righis}). See Levin v. 8.C. Dupt. of Health & Human Services, C/A No. 3:12-ev-0007-JFA. On
March 16, 2015, the federal court issued an orcer finding that Appellant had failed to meet his
burden of proof to establish that the reduction in attendant care services created & serious risk of

institutionatization in violation of the ADA, and dismissing that cause of action as well as

Human Serys., No, 3:12-CV-0007-JFA, 2015 WL 1186370 (D.S.C. Mar. 16, 2015), appeal

dismissed and remanded sub nom, Stopsdill v, S.C. Dept. of Heith & Human Servs., 674 F, App'x
291 (4th Chr. 2017). In the federal court order dated March 16, 2015, several findings of fact

relevant o this matter were made which are supported by the trial transeri pt submitted as evidence
by both parties to the hearing officer below. Those findings include:
1. Charles G. Shissias. MD, Appellant's neurologist. hacl been treating Appellant for the lasi

seventeen years,

b

Dr, Shissias was not Appellant’s primary care physician;

Dr. Shissias was unaware of the number of atiendant hours (o which Appeltunt was entitled

(93]

per week;

4. Dr. Shissins recommended that Appellant receive sixty hours of nursing care each week
but could not remember when he signed an order requesiing that tevel of care, He was
unfamiliar with the services the Department had been ctirrently proyiding w Appellant. and
was unaware that any of Appeliant’s services had been reduced.

5. If Appellant received the saime level of care that he had been receiving for several years
which did not include nursing services (only attendant care), he would not be at any grealer
risk for institutionatization. The judge’s conclusion was partiafly based uporn I3r. Shissias’
testimony that *if [Appetlant’s} eare vemains at its current level (i.e. 2010 reduced level),
[Appellant] is at no greater risk of institutionafization than he has always becn given his

comdition,”



On or about Aprif 28, 2015, 3havesh R. Amin, MD, signed a second order for twenty-eight
- hours-of nursing services, This order was submitted to the South Carolina [Yepartment of
Disabilities and Special Needs (SCDDSN) with supporting medicat documentation. The request
for nursing services was approved but for twenty-one hours. From this time wntil his hospitalization
on December 31, 2016, Appellant received finty-nine hours of attendant care, dand twent}f-énc
hours of nursing care per week. Appellant did not submit requests for |‘cc-onsideraﬁon io SCDDSN,
of for & fair hearing to the Department concerning the number of hours awarded. There is no
indication in the record that Appetlant’s health or condition declined, or that he fueed
institutionalization duiing this period.

While at home on December 31, 2016, Appellant vomited and aspirsted. Appelfant’s
mother called emergency medical services. She testified that at the time of the incident, Appellant's
bed was properly efevated, that he vomited because he was sick that day, that he had not vomited
or aspirated prior (o December 31, 2816, and that the \;omitfng did not have anything to do with
Appellant’s feeding or medieation regimen. Eventually, Appeliant was transferred to the long-term
care ninit at the hospital.

Shortly after Appellant’s arvival at the hospital, RichlandfLexington Disabilities and
Special Needs Board, an organization that administers SCDIISN [IASCI Waiver Services, advised
Appellant that his HASC! services were being terminated due o his hospital admission. On
January 13, 2017, Appellant’s mother requesied reconsideration of this decision. On January 30,
2017, Beverly A, H. Buscemi, Ph.D., State Director for SCDDSN, advised Appeltant that his
request for reconsideration was being denied pursuant to Section 42 C.F.R. 441.301(b)(E X}, and
the HASCI waiver document because of Appellant’s admission into the hospiral on December 31,
2016. 42 C.F.R. § 44 1.301{b} 1)(ii) provides thal waiver program services cannot be provided ta
a participant if the patticipant is an inpatient of a hospital. The HASCI waiver incorporates this ‘
prohibition of receiving walver services while being an inpatient at a hospital.

On February & 2017, Appeliant appealed SCDODSN’s determination and requested an
expedited hearing setting forth seventy-one paragraphs of allegstions in ihe compiaint. Including
 the forty-two attachments, Appellant’s complaint totated teve-hundred and twenty-cight pages. On
February 10, 2017, the hearing officer ordered the Departiment to submit a pre-hearing bricf

identifying the issues to be addressed. On February 14, 2017, the Department submitted & brief



and supplemental materials setting foith six issnes, as well as a brief in opposition to those issues

outlined by Appeliant, _

On April 14, 2017, a fair hearing was held. Beth partics were representad. Appellant
introduced voluminous documentary exhibits. as evidenced by the Record on Appeal which
exceeds (wo-thousand five-hundred pages. By order dated june 26, 2017, the hearing afficer issued
8 lengthy decision addressing many issues concluding that Appeliant’s waiver services were
properly terminated whilke he remained hospitalized. On July 17, 2017, AppeHani filed a Protective
Order to Alter or Amend, which was denied by the hearing officer on July 28, 2017, This appeal

Fotlowed.
ISSUE

Whelher substantial cvidence exists to support the Department’s decision.
STANDARD OF REVIEW
This Court reviews decisions of the Department in an appellate capacity, 8.C. Code Ann.
§ 1-23-380 (Supp. 20}7). According o Section 1-23-600(E}) of the Soutl Carolina Code (Supp.
- 2007), when acting in an appellate capacity, the cotwt must apply the criteria of Section 1-23-

380(5) (Supp. 2017) which states:

(5) The court may not substitule its judgment for the judgment of
the agency as to the weight of the evidence on questions of fact. The
court may affirm the decision of the agency or remand the case for
further proceedings. The courl may reverse or madify the decision
if substantial rights of the appellant have been prejudiced because
the adminisirative findings, inferences, conclusions, or decisions
are: :

(a}  inviolation of constitutional or statutory provisions;

{b) in excess of the statutory authority of the agency;

(¢) made upon wolawful procedure;

(d) affected by other error of law;

(e} clearly ervoneaus in view of the reliable, probative, and
substantial evidence on the whole record; or

(5 arbitrary or capricious or characierized by abuse of
discrction or clearly nnwarranted exercise of discretion.

This section requires the ALC o apply the “substantial evidence” rule. Sgg 8.0, Waters v,
S.C. Land Res. Conservation Conim’n, 321 8.C. 219, 467 S.E24 913 (1996); Palmetio Alliance,
Inc. v. 8.C. Pub. Serv. Comem’n. 282 8.C. 430, 319 5.E.2d 695 ([984). A decision is supporied by

“eubstaniial evidence” when the record as a whole allows reasonable minds to reach the same

conclusion reached by the agency. Bilton v. Best W. Roval Motor Ledge, 282 §.C. 634, 321
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S.E.2d 63 (Ct. App. 1984). The possibility of drawing Lwo inconsistent conclusions front the
evidence does not mean that the agency’s conclusion was unsupported by substantial cvidence. Id.

See also, Waters, 321 $.C. at 227, 467 $.E2d at 917. The well-setlled case law in this State has

also Interpreted the rule 10 mean that a decision will not be set aside simply because reasonable
ntinds may differ on the judgment. Lark v. Bi-Lo, 276 $.C. 130,276 S.B.2d 304 (1981).

In applying the substantial evidence rule, the factual findings of the administrative agency
are presumed to be correct and will be set aside only if unsupported by substantial evidence.
" Rodnev v. Michelin Tire Co., 320 8.C. 515, 518, 466 S.E.2d 357. 358 (1996) {citing Kears¢ v.
State [Tealth and Human Serv. Fin. Comin’n, 318 5.C. 198, 456 S.E.2d 852 (1995)). Thus. the

party challenging an agency action has the burden of proving convincingly that the agency’s
deciyion is unsupported by substantial evidence. Waters, 321 S.C.8t226, 467 S.E.2d at 917 (citing
Hamm v. AT&T, 302 S.C. 210, 394 §.E,2d 842 (1994)).

Furthermore, the reviewing courl is prohibited from substituting its judgment for that of

the agency as to the welght of the evidence on questions of fuet. Grant, 319 S.C. at 353,461 S.E.2d

p4-tr rn

However, “[dJetermining the proper interpretation of a statute is a question of faw, and fan

appellate court] reviews questions of law de nova.” Palmetto Co, v, MeMahon, 395 8.C. 1, 3,716
S.E.2d 329, 330 (Ct. App. 2011) {citation omitted}.
BISCUSSION

Appellant raises many issues in his appeat’ which can be synthesized into the tollowing

categories: {1} whethet the Department violated hppei lar’s due process riglits; and (2} whether
the Department properly concluded that Appellant’s rights under the ADA and Rehabilitation Act
were not violated.

Subs¢antiat Evidenee Supports the Hearing Officer’s Decision that
Appelant's Due Process Righits were Not Yielated

Appellant claimy that his due process rights were violated (1) when he requested additional
attendant and nursing care services in June 2014, and again on October 5, 2046, and did not receive
pioper notice i a timaly manner regarding the decisions; {2} when his walver services were

terminated upon his admission to the hospital in January 2017, (3} when the Dcparhﬁent’s

! Apoetlant has referencedt matters that occoreed subsequent to dhe date of the fair hearibg aud the issuance of the finad
decision. The Court is constrained to linit jes review to those issues raised to and ruled upon by the hearing officer,
ang those matters contained in the record froms the faic hearing,
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lermination notice faited to comply with federal requirements: and {4) when the hearing officer
failed o issue a timely determination,

Appeilant claims that his due process rights were violated when he friled 1o receive proper
nelice as to his request for additional atlendant and nursing care services in fune 2014 and again
on Oclober 5, 2016, Appeltant’s 2014 request was thoroughly argued and addressed in federal
* court which issued an order on the mater in 2015, Levin v. 8.C. Dept. of Health and Huenan
Services, 2015 WL 1186370 (D.S.C. Filed March 16, 2013). As indicated in the federal court order
which is a part of the record in this case, the Department provided Appetlant with a release for

medical records to be compicted and returned 1o process the request. It is undisputed that the

releuse was never executed. In fact, Appeilant’s counsel advised his representative not to exceute
the releases. Thus, the Department coufd not make a detormination on the 2014 request for
additional scrvices, and a notice of a decision on the request for services was not required. 42
C.FR. § 431.206{c)(2)-{4}. _

Further, Appellant has failed to establish how the lack of any notice which may have been
required, prejudiced hun, Both the federal court and the hearing ofticer concluded that Appellant
did not face a risk of institutionalization hased upon the scivices e was recefving at that time, See
Palmetn Alliange, Inc, v, 8.C, Pub. Serv, Comm’'n, 282 $.C. 430, 433, 319 8.5.2d 695, 698 (1984)

{“proof of a denial of due process in an administrative proceeding requires a showing of substantial
P

prejudice”™). This Court agrees.

Appellant argues that the failure to execule releases i merely a ruse used by the
Department a5 an excuse not to assess his necds and references a federal cowrt case in which
AppellantUs case manager purportedly testified that a release was not needed to obtain incdical
records from a provider. This Count reviewet the single page iv the record from a transcripl which
purports 10 support thal claim.? From this page, it is undiscernible who was asking and answering
the questions; in what venue ihe questions wers asked and answered; in whish cose the questions
were interposed; or the conatext in which the questions were asked. Even if certain agencies are
~ permitted to share informalion, and éqme providers with whom Lhe Department has a contract may
be willing ;'o provide A.phcl!anl’s health care information, Appellant has set forth no justifiable

veason for his failure 10 tinely cxecute the requested releases for the Department to efficiently

2 T\ujs sincle page is marked as Exhibil W o Appellant's seventy-seven-page administeative complaing, and appens
inn the Record on Appeaf al paae 382.
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secure the most cwrrent and complete set of protected health care records necessary to review
Appellant’s request.

- Appellant next argues that he was denied due process when no aclion was taken after his
submission of a subsequent medical order and request for additional services to
Richland/Lexington Disabilities and Special Needs Board in October 2016, The Court disagrees.
Appellant was hospitalized on Decomber 31, 2016. Notice was provided to Appellant on January
3, 2017, that he could no longer receive waiver services while he remained hospitabized. and thar
his services were being terminated. Scction 441.301(b)1)(ii) states that if an agency furnishes
home atid community-based services as defined by Section 440,180 under a waiver, the waiver
requast must provide chat services are fumished only to benefictaries who ave not inpatients of a
haspital. 42 C.F.R. § §41.301, .180.

Appellant avers that the hearing officer erred in concluding that Appellant’s due process
tights were nol violated when the Department terminated his services upen his admission to the
hespital in January 2017. This Court concurs with the hearing officer’s finding. As referenced
above, 42 C.F.R. § 44 [ 301 (b)(1)ii) prohibity the State Medicaid agency from providing waiver
services while a participant is an inpatient in a hospital, See also Stoesdill v. 8.C. Bopi, of Health
aud Humag Servs,, 20017 WL 3142497 (D.S.C. July 25, 2017). Appelfant argues that the notice of

termination of services dated January 5, 2017, provided to him upon his admission to the hospital

did not comport with federal requirements of 42 C.F.R, § 431.210, te claims that the notice neither
advised hitm of his right to request an expedited heaving nor futly informed him of the legal basis
upon which the termination was based. As the notice was never eatered into the record, it was
impossible for the hearing officer to determine whether it was deficient, and this Court cannol
make such a decision for the same reason.’ Regavdless, Appellant has neither alleged nor
established how the purported deficient notice vesulted in prejudice o him as he timely [ifed an

appeal seeking 2 fair hearing, and received one. See Palmetto Alliance, [nc., supra.

*Margover, a3 the hearing officer noted, SCODSNs letter addressisiz Appelbants request for reconsideration set forth
afl the informalion required by siatute, regulution, #nd case law. Additionafly, the regulations governing expedited
appeals did ot Eake effect until Fanuary 26, 2007. As such, the Deparanent was nat requirad to inform Appetlant of
his eights 1o an expedited appeal at de tine Appellant’s termination was sent. See 42 CF.R. § 431.24K0{3). The
applicable regulations can be found ar Medteaid and Children's Heablh Insurance Programs: Eligibitity Notices, Faic
[Hearing and Appeal Processes for Medicaid and Other Provisiops Related to Rlipibility and FEarolimgt for Madicaid

e T Ay

and OB, 8 'R 86382-01.




Appellant argues that his services must be maintained pending the administrative appeal

process. Appellant makes a general reference to Goldberg v, Kelly, 397 U.S, 254, 90 5.CL 1011,
25 L.Ed.2d 287 (E*)?ﬂ) and araues (vet provides no citation to legal authority) that Goldberg, and
42 C.I.R. § 431.230 (which requires that services be maiatained during the adm'mistymive Process)
Creump”t 42 CFR. § 441.301(bXI X0 Section 441.301(b)(1)(J1) of the Code of Federal
Regulations speciiically prohibits o state Medicaid agencey from providing waiver services while
a participant is an inpatient at & hospital. ‘
. In an email exchange on January 6. 2017, between counsel for Appellant and the
Depariment, the Department’s attorney “[Clonlerred with DHEFIS and confirmed that if [ Appeltant]
is ready for discharge. (here would be no change to his services, which would be picked up as
nermal upon discharge from the hosbitai."‘ This was confirmed in the Department’s January 30.
2017 response to Appellant’s request [or reconsideration which stated, *“I [Alppetlant continues
t0 be enrolled in the HASCI Waiver program, upon discharge from the hospital to his kome, his
previously authorized services can be immediately reauthorized™ As represented by the
Depattiment, when the appeal was filed, the services remained in place pending the adminisirative
appeat andd were avatlable immediately upon discharge. The Department complied with 42 C.F.R.
¢ 431,230 to the extemt doing so did not viclate 42 C.F.R. § 441.301(b)(1}(ii).
Appeliant submits that his due process rights were violated by the hearing officer’s failure
1o issue his final determination witliin ninety days in violation of 42 C.F.R. § 431.244(f}.7 The
Department submiits (hat any delay was a direct and proximate residt of Appellant’s excessive
submissions of iirelevant d{)cumenlaﬁ on und argument on issues not appropriate for a fzir hearing,
and that the exception provided in Section 431.244(D(AX R} applics. Section 431.244(H)(4)(B)
states that an agcﬁcy must take Bnat administrative action on a Fair hearing requast within the timg
Hmits sei forth except under unusual circomstances such as when there is an administrative or other
cmergency beyond ihe agency’s conwrel. This Court finds that under the circamstanees presented
in this case, Appellant’s argument s to delay is completely undermined by Appeliant’s hindrance

of the process, and that no due process vielation occurred.

‘At the hearing, Appellant nmaintained Lhar the learing officer [ibed to provide an expedited hearing io violation of
case law and recently enacted regulations, Appellani claimed that the fair hearing and final admiatstrative uclion had
to be performed within three days from the date the requast was granted. The hearing officer outfined the 2w, and
circumstances surcounding the hearing and cancluded that the Jair hearing amt finad adminislemive dectsion 1hust be
and ware conducted as expeditiousdy as possible, i

R



As documented in the hoaring officer's order of June 30, 20175 Appellant’s Complaint
contained seventy-one allegations sgainst the Department invoking state and federal law and
arguing matters that were not withip the jurisdiction of the hearing officer. Including the forty-
two attachments, Appellant’s complaint totaled five-hundred and twenty-cight pages. Appelltant
subimitted hundreds of pages of documents, some of which were admitted while others were
proffered. The Record in this case excecds two-thousand seven-humdred pages and it, along with
Appellant’s briefs, contain an inordinate amount of extraneous information impertinent to the fair
hearing, and this appeal. Despite Appellant's excessive submissions, the hearing officer’s decision
indicates that he conducted the hearing as expeditiously as possible. and carefidly reviewed and
considered all the arguntents and documents. Moreover, Appcllant has failed to allege how he has
been prejudiced by any delay.

The Court also refects Appellant’s argument that the hcaring ofticer improperly issued an
interlocutory order requiring a pre-hearing briel 1o clarify issues. South Carolina’s repulations
governing fair hearings grant the hearing officer the authority to make such a request. S.C. Code
ol Regs. 126-154 {2012} grants hearing officers the following autliority:

A Hearing Officer has the authority, among other things 10 direct all procedures;
issue interlocutory orders; schedule hearings and conferences; preside ar formal
proceedings; rele on procedural and evidentiary issues; require the sabniission of
briefs and/or proposed findings of fact and conclusions of law; call witnesses and
Cross-oxamine any witnesses: recess, continue, and conclude any proceedings; and
dismiiss any appeal for failure to comply with requirements under this Subarticie.

{emphasis added).

Given the extensive pre-trial brief and attachments submitted by Appetlant on February 8.
2017, 1 was within purview of the hearing officer to request one from the Departiment (which was
requested on February 10, 2017, and received by the hearing officer on February 14, 20{7) to
determnine if a valid factual dispute existed, to carify issues on appeal, and to address the breadth
of the request for a hearing. Due process was not violated as Appetlant Was given sufticient notice,
an effective opportonity to defend by confronting any adverse witnesses, and by presenting his
own arguments and evidence orally, Goldberg, supra,

Appellant raiscs several other arguments in his appesl that are without merit. Appeltant

argues that his due process rights were violated when the hearing officer excluded inforination

% 'The fair hearing was vequested on February &, 2017, Botly pasties requested and pacticipated it discovery. On Apeil
14, 2014, a fair heacine was beld, On Func 26, 2817, the final decision was issued,
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about budgetary issues, Appellant's allegations related 10 his original reduction in his waiver
services that affected all HASCI participants in 2010, This issue was not only unrelated to the
suspension of Appellant’s benefits on December 31, 2014, upon his admission to the hospilal bt
also, time barred, Sece 42 C.F.R, § 431.221¢d) (“The agency must atlow the applicant or beneficiary
a reasonable time, not to exceed 90 days from the date that the notice ol action is mailed. to request
a hearing.”’}.

Appellant argues that the hearing officer violated Appellant™s due process rights in fziling
to order an independent medical assessment. He maintains 1t both ke and (he Department
requested onc, The Deparument did nol request an indepeadent ussessment of Appelfant us alleged.
As indicated in the hearing officer’s dectsion, the Department made several requests for Appeliant
{0 cxecute and return 4 medical release so that the Department could gather medica] recards in
antictpation of having a complete assessment performed to ascertgin his needs. Appellant never
executed the refeases. Finally, the decision to order an independent 111aﬁical assessnent is with the
sele discretion of the hearing offlcer.

If the hearing invelves mcdical issues such as Lhose congerning a diagnosis, an
examining physician's report, or a medical review team’s decision, and if the
hearing efficer considers it necessary lo have a medical assessment other than
that of the individual involved in making the original decision, such a medical
assessient musl be obtained at agency expense and macle part of the record.

42 C.E.R. § 431.240(h) (empbasis added). Therefore, the hearing officer did not ere in declining to
order an independent medical vvaluation,

Substantial Evidence Supports ihe Hearing Officer’s Decision that
Appellant’s Rights Pursuant to the Ameriean with Disabilities Aet and
Rehabilitation Act were Not Violated

Appellant argues that he “was on the brink of institutionalization when nursing services
and an eye gaze device were determined to be medically neeessary in 2014” and that the hearing
officer erred in concluding that he was not at serious tisk of institutionalization based upon the
services he was recci'ving at that time. This does not comport with the evidence., Neither
Appeliant’s request for an expediied hearing nor the final decision on appeal makes mention of
any request for services in 2014, Any issucs related 1o (he services being rendered in 2014, are
time barved. See 42 C.F.R. § 432.221{d). Even ifthe {ssue was 1ot tikme batred, it fatls on ils merits.

This issue was addressed in the federal action brought by Appellant, As evidenced by the transeripl

and order contained in the record, Appellant’s physician testified that if Appellant’s care remained
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at its current level (which at the time consisied of forly-nine hours of attendant care only),
AppsHant would be at no greater risk of institutionalization than he was previously. Levin v, S.C.
Dept. of Health and [Human Services, 2015 WL 1186370 (D.S.C. Maich 16, 2015).

Appellant argues that the hearing officer erred in denying his request for additional

services. Appellant requested that the hearing officer order the Department to immediately provide
sixty hours of nursing carc a week, in addition to one-hundred and twenty-two howrs of altendant
care services a week, for a total of onc-hundred eighty-two hours per week of services, so that
Appellant could leave the hospital and vetuen home. The hours requested exceed the total number
of hours in a week. After an analysis ineluding consideration of Qlimstead v, L.C. ex rel. Zimying.
527 .S, 581, 119 8.Ct. 2176, 144 L.Ed.2d 540 (1999), the hearing officer concluded thal
Appetlant’s rights had not been violated under the ADA and the Rehabilitation Act. Appellunt

atgues that there is no substantial evidence to suppart the decision. The Court disagrees.

Appellant was hospitalized on Pecember 31, 2016, and at the time of (he fair bearing, This
made him incligible 1o receive waiver services. See 42 CF.R, § 441.301(b)(E)(H). Thus, the
hearing officer Jacked JegaJ authority to order any new selvices beyond the HASCY Waiver services
that were in place prior to Appeliant’s hospitalization, end available upon his discharge.

Even if the hearing officer had ihe fegal authority to award additional nursing and‘or
attendant care services not previously received by Appellant prior {o December 31, 2016, the
hearing officer correctly concluded that Appellant faiied to show that without the sdditional
services sought but not provided, a significant risk of institutionalization was created. See Stogsdill
¥. 8.C. Dept, of Health & Human Servs., 410 S.C. 273 (Ct. App. 2014) (citing Pashby v, Delia,
709 F.3d 307, 321-325 (41h Cir. 2013). Appellant’s mother attested that the condition that resulted

in his hospitalization had not occurred in the ten years he had been living at home, that it was not
related to his peg whe feeding, or the adminisiration of his medication. She represented (hat it
occurred simply because Appedlam had a cold, The only evidence presented was that the iacident
was isolated and unrelated 10 the services Appellant was receiving immedistely priar to
hospitatization.® Additionally, the record fails to show any problems, concerns, or conditions to
suggest 1ltal Appellant’s health changed or deteriorated, or that his sisk of institutionalization

significantly nereased at any point prior to his hospitalization on December 31, 2016, Thus, the

—a e,

¢ Appellant had been receiving the sanve number of Bours of attendant services for approximately one and one-half
vears withouwt incidant.
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substantial evidence in the record supports ihe hearing officer’s canclusion that “nothing in the
record indicates that Petitioner's hospitalization has fncreased his visk of institutionalization.™
Appeltant has stated in his briel that his condition had deteriorated since his hospitalization. This
Coust can only consider llte evidence that was presented to the hearing officer at the hearing on
Aprit 14, 2017, Appeliani has failed to meet his burden of demonstrating a serious risk of
institutionalization, or a violation of the ADA or the Rehabilitation Act. Thus, the final deciston
should be affirmed on this issue,

The Hearing Officer Erred in Concluding that Fhere was No Evidence Levin
Requested 2 Commanication Device
fn his complamt, Appetlant requested that the hearing officer order a speech evaluation to

be performed within thirty days, and thal an appropriate Adult Communication Bevice be provided
with reasonable promptness. The hearing officer denied Appedlant’s request stating that the issue
was not properly before him because there was no evidence in the record showing that a request
for an Adult Comniwnication Device had been submitted to the Department. and had been denied
or rol scted upon. Appellant acgues-that the hearing officer’s decision was in error as the nced for
the device was identilied by multiple providers whose aftidavits were provided to Appeliant’s case
managear.

' The Departenent muintains that there are no physician orders for a speech device and no
evidence that a request was made to the {Jepartment for 4 speech device, The Department continues
by stating that the only medical evidence submiticd by Appellant on this issue is that on October
3. 2016, Appeliant‘s primary care doctor ordered a Yreferral for a speech evaluation prior 1o eye
gaze device evaluation,” He nated that Appellant was seeking a speech evaluation as “they’re
trying 1o have him fitted for a comimunication assistive device.”

Upan g close review of the record, this Court determines that he hearing officer was in
error on this issne, Given e medical order of October 3. 2016, providing that a speech evaluation
was to be conducied, along with the Department's care plans, it is evident that the Department was
aware al a mininnemn that an evalsation was to be conducted, yet iailed 1o act. The Department had
alimosl three months prior to Appellant’s haspitalizalion to facilitate that evaluation. Mereover.
the Department’s own care plan dated October 29, 2015, which was electronicaily signed by
Carmen Hay, Service Coordinator, stated that Appeliant needed Yo improve his communication
ability so thal he s understood. 1o that end, the care plan stated, “Eye gaze communication device
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to be provided under SPM, for 365 days [rom the plan date.” (emphasis addéd}. Simitarly, the
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Department’s care plan of October 7, 2016 which was clectronically signed by‘ anvther service
covrdinator, restated “Eye gaze communication device to be determined, for 365 days from the
plan date.” (emphasis added). i

Provided Appellant is otherwise eligible, the Courl orders the Department to facilitate an
evaiuaLién as 5001 as passible 10 determine if, and what kind of, an assisted communication device
{including an eye gaze communication device) is appropriate for Appellant. If any such a device
is appropriate, the Department shall, with reasonabie promptness, guide Appeflant in securing and
completing any paperwork thal needs o be submitted for the Department {o provide the device to
Appeilant in & limely mannes,

ORDER

Based on the {oregoing,

IT 1S HEREBY ORDEREID that the decision of ihe South Carolina Department of Heaith
and Human Services is AFFIRMED as MODIFIED.

IT IS FURTHER ORDERED that the Department shall facilitate an evaluation as soon
as possible to determine if' an assisted communication device (including an eye gaze
communication dev ice) is appropriate for Appeliant. If such a device is appropriate, the
Departmen shall, with reasonable promptness. guide AppeHant in securing and completing any
necessary paperwork that needs to be submilted for the Depamment 1o provide the device to

Appellant in a timely manner.

AND IT IS SO ORDERED.
Deborah Brooks Dorden, Judg,n,
8.C, Administrative Law Court
June 20, 2018

Columbig, South Carolina
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CERTIFICATE OF SERVICE
1, Robin I, Coleman, hereby cettily that T have this date served this Order upon afl parties Lo this
cause by depositing a copy heteof, in the United States mail, postage paid, in the Interagency Mail

Scrvice, or by electronic mail to the address provided by the party(ies} and/or their attorney(s).

Rabin E. Coleman
Judicial Alde Lo Deborsh Brooks Durden

June 20, 2018
Columbia, South Caralina

FILED

June 20, 2068
$C ADMIN. LAW COURT



BidleS

PATRICIA LOGAN HARRISON
ATTORNEY AT LAW
611 HOLLY STREET
COLUMBIA, SOUTH CAROLINA 29205

TELEPHONE (803) 256-2017 FAX (803) 256-2213

August 2, 2018
HAND DELIVERY
V. Claire Allen

Deputy Clerk
The South Carolina Court of Appeals

P.0. Box 11629 | RBCEIVED |

Columbia, SC 29211
| AUB 02 201
Re: Robert Levin v. SCDHHS '

Appellate Case No. 2018-001398 SC COUft of APpéaI
Your Letter dated July 30, 2018 §

Dear Ms. Allen:

Enciosed per your letter are the foliowing:

(1) The SCALC Order dated June 20, 2018, being appealed;
(2) Filing fee of $100.00.

Please clock the copy of this letter.

Thank you for your assistance in this matter.

incergly yours,

P
W m aA/W/\
ohn N! son

Law Office of Patricia Logan Harrison

Enclosures

¢: Damon C. Wlodarczyk. Esquire



