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I11.

IV.

COUNTERSTATEMENT OF ISSUES ON APPEAL

Did the trial judge properly decline to impose pumtlve sanctions on Attorney
Edmonds under the Act?

Did the trial judge properly decline to impose punitive sanctions on Attorney
Edmonds with regard to the surviving spouse petitions, where Attorney Edmonds'
investigations revealed evidence suggesting that Bryan Harwell intentionally
provided false information for inclusion in the Death Certification?

Did the trial judge properly decline to impose punitive sanctions on Attorney
Edmonds with regard to the surviving spouse petitions, where Attorney Edmonds
did not act with malice, ill will or bad faith toward Bryan Harwell or anyone else?

Did the trial judge properly decline to impose punitive sanctions on Attorney
Edmonds with regard to the prenuptial agreement claim, where Attorney Edmonds'
investigations revealed evidence suggesting that Bryan Harwell may have
intentionally provided false information for inclusion in the Death Certification?

Did the trial judge properly decline to impose punitive sanctions on Attorney
Edmonds with regard to the prenuptial agreement claim, where Attorney Edmonds
did not act with malice, ill will or bad faith toward Bryan Harwell or anyone else?

Was Attorney Edmonds entitled to immunity from suit by a non-client where she
was acting, at all time, as attorney for her client?



COUNTERSTATEMENT OF THE CASE

Of relevance to this appeal, this matter began as an action styled: (Estate of David W.
Harwell) Deborah B. Harwell v. Robert Bryan Harwell, individually and as Personal
Representative of the Estate of David W. Harwell, and South Carolina Department of Health and
Environmental Control Division of Vital Records, No. 2015-ES-21-00778 (In the Probate Court
of Florence County, South Carolina) ("Florence Probate Action"). On June 10, 2016, the
Honorable Kenneth E. Fulp, Jr. entered an Order of Removal to Florence County Circuit Court,
transferring the Florence Probate Action (and an action in Beaufort County, docket number
2016-ES-07-00302) to the Circuit Court of Florence County, South Carolina. (See June 10, 2016
Order of Rem. to Florence Cty. Cir. Ct.). In that Order, Judge Fulp stated that "all pending
formal proceedings in this estate are hereby removed to the Florence County Circuit Court."
(See id., at p.2). That action is now styled Deborah B. Harwell v. Robert Bryan Harwell,
individually and as Personal Representative of the Estate of David W. Harwell, and South
Carolina Department of Health and Environmental Control Division of Vital Records, No. 2016-
CP-21-01435.

The instant appeal involves a request for sanctions from Appellants/Respondents Law
Office of Deirdre W. Edmonds, P.A. and Deirdre W.Edmonds (collectively "Attorney
Edmonds"), who represented Deborah D. Harwell ("Client") during part of the Florence Probate
Action. Specifically, this appeal stems from certain claims that Attorney Edmonds asserted on
behalf of her Client against Robert Bryan Harwell ("Bryan Harwell"), Personal Representative of
the Estate of David W. Harwell, deceased ("Estate"). For the reasons set forth herein, this Court
should affirm the trial judge's refusal to impose certain sanctions on Attorney Edmonds.

A. "Prenuptial Agreement' Claim

Client was married to David W. Harwell ("Husband"). Husband and Client were
engaged in marital litigation captioned David W. Harwell v. Deborah B. Harwell, No. 2015-DR-
26-691 (Horry Cty. Family Ct.). Judge James A. Spruill entered in that action, on or about July

21, 2015, a Final Decree (Ending Action). (See April 1, 2016 Answers and Counterclaims and
-2-



Third-Party Claims Ex. A). That Final Decree found that Husband was entitled to live separate
from Client. (See id. 7). The Family Court further approved, adopted and incorporated a July
17, 2015 Mediation Agreement. (See id., at p.5 §2). Additionally, the Final Decree "reserves
jurisdiction to issue any subsequent Orders necessary to accomplish the above division of
property, including any Qualified Domestic Relations Orders." (See id., at p.5 q 3).

The Mediation Agreement recited that it was intended to resolve the issues in Client's and

Husband's marriage:

The parties executed a Prenuptial Agreement prior to the date of their marriage.
The parties have settled all of the issues arising out of their marriage and of the
Prenuptial Agreement by this Mediation Agreement and request the Family Court
approve and incorporate this Mediation Agreement into an order of the Court.

(See April 1, 2016 Answers and Counterclaims and Third-Party Claims Ex. B §2). Under the
Mediation Agreement, Client was to receive, inter alia, the Seven Devils house in North
Carolina, the sum of $75,000 in lump sum alimony, the continued status as an irrevocable
beneficiary on Husband's General Assembly Retirement and insurance coverage on the state
health insurance plan. (See id. Y 3-5). The Mediation Agreement further provides for the
disposition of numerous other assets (see id. |7 6-8) and states that "[b]oth parties waive any and
all rights they may have in the estate of the other or to make any claim upon or against the estate
of the other." (See id. § 12).

After Husband's death, Client "began receiving information that suggested David had
assets about which I never knew. I wanted to know whether the potential nondisclosure of assets
may entitle me to some relief from the settlement agreement in family court. .. ." (See Jan. 31,
2017 Affid. of Deborah Harwell §26). She stated that "[ijt was nearly impossible to find a
family court lawyer to help me, as several lawyers initially indicated they would help but backed
out immediately." (See id. §27). On January 13, 2016, Client filed a pro se Statement of
Creditor's Claim in the Florence Probate Action in the amount of $3,100,000, with a basis of
claim listed as "PRENUPTIAL AGREEMENT." (See January 13, 2016 Statement of Creditor's

Claim). On February 8, 2016, Client contacted Attorney Edmonds and informed her that she had

-3 -



filed claims against the Estate. (See July 15, 2016 Affid. of Third Party Def. Deirdre W.
Edmonds § 19, which is attached as Ex. 1 to Attorney Edmonds’ July 19, 2016 Mem. Opp. Mot.
For Sancts.). In a later telephone conversation, Client stated "that she had received some
correspondence and documents from R. Bryan Harwell's probate attorney, Gina Ervin, related to
the claims and them being disallowed." (See id.). Attorney Edmonds informed Client that in
order to preserve that claim, a petition or other formal proceeding had to be commenced within
30 days of disallowance, or it would be barred. (See id. §20). On March 3, 2016, Attorney
Edmonds received documents from Client regarding the disallowance of her claim and learned
that the deadline for filing a formal petition was March 12, 2016. (See id. 121). "Due to the
exigency of filing a petition" and the risk of Client's "claims being forever barred," Attorney
Edmonds filed two formal petitions on March 9, 2016 on behalf of Client. (See id.). Of
relevance to this appeal, on March 9, 2016, Attorney Edmonds (on behalf of Client) filed in the
Florence Probate Action a Summons and Petition for Allowance of Creditor's Claim in the
amount of $3,100,000 with the note "Prenuptial Agreement." (See March 9, 2016 Summons and
Petition for Allowance of Creditor's Claim).

On April 1, 2016, Bryan Harwell as Personal Representative of the Estate filed his
Answers, Counterclaims and Third-Party Claims in the Florence Probate Action. (See generally
April 1, 2016 Answers, Counterclaims and Third-Party Cls.). In that pleading, Bryan Harwell
denied Client's $3.1 million claim and alleged that it was "invalid." (See id. § 3). Bryan Harwell
further asserted counterclaims (against Client) and third-party claims (against Attorney
Edmonds) alleging violations of the South Carolina Frivolous Civil Proceedings Sanctions Act
(the "Act"), S.C. Code §§ 15-36-10, et seq., civil conspiracy, slander of title (against Attorney
Edmonds), and abuse of process (against Attorney Edmonds). (See generally id.). Inter alia,
Bryan Harwell alleged that Attorney Edmonds acted in bad faith and did not have a basis for
asserting the $3.1 million claim on behalf of the Client.

On April 1, 2016, Bryan Harwell also filed his Motion to Dismiss Both Claims for Lack

of Subject Matter Jurisdiction, or Alternatively, Motion to Dismiss Both Claims for Failure to

-4 -



State a Claim, or Alternatively, Motion for Judgment on the Pleadings as to Both Claims, and
Motion for Rule 11 Sanction ("Money Claim Motion for Sanctions). (See generally April 1,
2016 Money Cl. Mot. for Sanctions). In this Motion for Sanctions, Bryan Harwell sought, inter
alia, sanctions from Attorney Edmonds on the ground that the Final Decree (Ending Action)
barred the $3.1 million claim against the Estate.

Client, represented by new counsel, Desa Ballard, Esq., ultimately dismissed her
prenuptial agreement claim without prejudice, on or about August 29, 2016. (See Aug. 29, 2016
Partial Stipulation of Dismissal Pursuant to Rule 41(a)(1), SCRCP). This claim has never been
adjudicated on its merits.

B. Surviving Spouse Petitions

As set forth above, under the Mediation Agreement, Client and Husband were only
separated, not divorced. The Final Decree in the Horry County Family Court action stated that
the Mediation Agreement was the product of the parties' "desire to resolve all of the issues
involved in the marriage, save and except the divorce itself." (See April 1, 2016 Answers and
Counterclaims and Third-Party Claims Ex. A § 8 (emphasis added)). Among the items that
Client obtained in the Mediation Agreement was the right to benefits under Husband's General
Assembly Retirement. (See April 1, 2016 Answers and Counterclaims and Third-Party Claims
Ex. B 7 5). As aresult, it was very important that, following Husband's death, Client be able to
establish unambiguously that she was his surviving spouse.

Husband died on September 30, 2015. Following his death, a formal Death Certification
followed, which listed the "INFORMANT" as Bryan Harwell. (See March 1, 2016 Petition
Ex.B). The Death Certification listed Husband's marital status as "MARRIED BUT
SEPARATED," but listed his surviving spouse's name as "N/A." (See id.). Client testified by
affidavit that, after Husband passed away, she needed a formal Death Certification to apply for
Husband's General Assembly retirement. (See Jan. 31, 2017 Affid. of Deborah Harwell  21).
She went to the Probate Court and learned that her name was not listed as surviving spouse on

the Death Certification, with it instead listing the surviving spouse as "NA." (See id.). DHEC
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refused to give Client a copy of the Death Certification. (See id). An employee at DHEC
informed Client that she was not listed on the Death Certification and (after consulting her
computer) that "R. Bryan Harwell" had left her off of the Death Certification. (See Jan. 31, 2017
Affid. of Deborah Harwell §22). She stated that "Deirdre's investigation, including contact with
DHEC and with Kevin Barth, led us to believe that Bryan had intentionally omitted my name off
the death certificate information he provided." (See Jan. 31, 2017 Affid. of Deborah Harwell
924).

On March 1, 2016, Attorney Edmonds filed a Petition on behalf of client in the Florence
Probate Action, against the Estate and the South Carolina Department of Health and
Environmental Control Division of Vital Records. (See March 1, 2016 Petition). In this Petition,
Client sought an adjudication that she was the surviving spouse of decedent David W. Harwell
("Decedent"). In her Petition, she alleged that, although she and Decedent were separated, they
were never divorced. (See id. 9 7). She further alleged that:

A Final Order granting the Decedent and Mrs.-Harwell separate maintenance and
support was entered by the Hon. James A. Spruill on July 21, 2015; however,
such Final Order did not terminate the status of the Decedent and Mrs. Harwell as
husband and wife. Thus, pursuant to S.C. Code Section 62-2-802, the decree of
separate maintenance was not a divorce for purposes of said section.

(See id. §8). On May 2, 2016, Attorney Edmonds filed a Summons and Amended Petition on
behalf of Client regarding the Death Certification's failure to list client as the surviving spouse.
(See May 2, 2016 Summons and Amended Petition). The only substantive change from the
original Petition was the addition of a claim for attorneys' fees under S.C. Code § 62-1-111. (See
id. 19 23-24).

On April 1, 2016, Bryan Harwell filed in the Florence Probate Action a Motion to
Dismiss Both Claims for Lack of Subject Matter Jurisdiction, or Alternatively, Motion to
Dismiss Both Claims for Failure to State a Claim, or Alternatively, Motion for Judgment on the
Pleadings as to Both Claims, and Motion for Rule 11 Sanction ("Surviving Spouse Motion for

Sanctions"). (See generally April 1, 2016 Surviving Spouse Mot. for Sanctions). On May 16,
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2016, Bryan Harweﬂ filed his Answers and Cbunterclaims to Amended Peﬁtion and Third-Paﬁy

Claims. (See generally May 16, 2016 Ans. and Counterclaﬁns to Amended Petit. and Third- -
| Party Cl5.).- In that filing, Bryan Harwell asserted counterclaims (against Client) and third—party :
claims (against Attorney Edmonds) alleging violations of the Act, SC Code §§ 15-36-10, et
seq., civil conspiracy, abuse :of process (against Attorney Edmonds), defamation, outrage, and
attorneys' fees. (See generally id.).

Ultimately, the Death Certification was corrected (with Bryan Harwell's | eventual
consent) to name Client as Husband's surviving spouse, which she indisputably was: "Deborah
B. Harwell's petition and claim. for émendment of death certificate and to be declared the
surviving spouse for purﬁoses of the DHEC death certificate is dismisséd with prejudice and as

| moot, as DHEC has now aIready_ arﬁended the death certificate to reflect her as the surviving
spouse for vital records purposes with Bryan Harwell's consent." (See Oct. 19, 2016 Stipulations
9 3). However, haviﬁg actual knowledge in October of 2015 of the- etroneous information in the
| Death Cer_fiﬁcate, Bryan Harwell refused for five months to take any steps to correct the blatant
error in the Death Certificate and, in.fact, refused to amend the Death Certiﬁc'ate' even after |
Attorney Edmonds filed the Petition. (See Jan_. 30, 2017 (filed -Fe'd. 1, 2017) Rebﬁttal Afﬁd. of
Deirdre W. .Edmonds on behalf 6f Third-Party Defendants 11(5) and Ex. E thereto).

It isv apparent that the omission of Client as Husband's surviving spouse was not a mere
oversight and was intended to upset and harm Client. The original obituary for Husband
| ~ published by his estate (repicse;nted by Bryan: Harwell) identified as Husband's sufy_ivors his
children, his. grandchi_ldfen, his sister, his sisters-in-law, and numerous nieces and nephews. It
~ even makes mention of Husband's black Labrador retriever dog. Howevel;, this obituary makes
no speciﬁc mention of Clienf, who was indisputably Husband's surviving spouse. (See

https://www.legacy.com/obituaries/thestate/obituary.aspx?n=david-

walkerharwell&pid=175994265 (Visited July 27, 2018)).. This undercuts any suggestion that
Bryan Harwell's refusal to recognize Client as Husband's surviving spouse was some harmless,

inadvertent error.
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Addltlonally, the Appl1cat1on for Informal Probate of Will- and Appomtment orlglnally .
listed Client as Husband's- surv1v1ng spouse, but was whited out to erase- her from that document,
(See Jan. 30? 2017 (filed Fed. l,,2017) Rebuttal Affid. of D,e1rdre~W_,: Edmon_ds on behalf of -
_ _Thlrd-Party Bet‘endants T1 l_(4): and Ex. D thereto). Although Bryan :Harwell contends that he

"did this ‘because Client's separation agreement with Husband terminated- her rights to an- - ..

| :inhe'ritance this issue vvould normally be corrected, not in this fashion (completely omitti'ng“any-

| reference to .the surv1v1ng spouse) but by not1ng the Jud101al decree on the form as. Bryan BRE h

_:Harwell did in any event (See Feb. 1, 2017 Amended and Suppl. Mem of Delrdre W. Edmonds
in Opp. to Mot. for Sancts at7n3) i ' e - : o

- C. | Rulmg on Sanctlon

" On February 2 2017 the Honorable Roger L Couch conducted a hearmg on ..

N Respondent's request for sanct1ons “On or about April 2. 2017 Judge Couch entered an Order

| grantmg in part and denymg in part the Estate's request for sanct1ons agamst Attomey Edmonds -
| (See generally Apr 2, 2017 Order) Of relevance to thls appeal Judge Couch ruled that Bryan
‘Harwell and the Estate were not ent1tled to sanct1ons regardmg the ﬁhng of the prenupt1al B

_ agreement" cla1m :

As to the ﬁlmgs by Edmunds (sic) concemmg the credrtor s claims based on "the ~
‘prenuptial agreement" I find. them to have been justified on Edmunds (sic) part.
She . has consistently  taken the position that she was not a Family Court

~ Practitioner. As' such ‘she claimed no knowledge-of the facts or the’ issues -
-involved in those proceedings. Clearly, at the time ‘she- was -faced with the
questions surroundmg those -claims she percelved herself to be.in a time

~ constraint. The time was fast approaching that the claims would be lost if not -

".sued upon in the Probate Court. She had been‘told by her client that she intended . -
to take action in that court to ‘seek relief from the Settlement Order by way-of a

- . Rule 60 Motion for Rel1ef In fact Mrs. Harwell 'did file such a motion, pro se, -

" when she was unable to get an attorney to, take the case. ... I agree w1th Ms. -

" 'Edmunds (sic) experts that she took the actions. necessary to preserve her cl1ent' )

opportumty to have her. cla1ms l1t1gated :

(See Apr 2, 2017 Order at p. l3)
- Judge Couch also denied . Bryan Harwell's request for sanctions w1th regard to the

. . surviving spouse petition:



Concerning the Petition seeking the’ Amendment of the Death Certificate -
advanced by Mrs. Harwell and Ms. Edmonds[;] I find that the relief sought in that
action was _]U.Stlﬁed and that the action was necessary. While it is clear that some
‘of the allegations contained in that petition concerning the alleged actions of the
personal representation were  false- and ultimately found to be without
~ - justification, it-is my finding that these allegations were the result of what appears -
“to be an almost paranoid “belief on the part -of the ‘parties to -these “actions
concerning the evaluation of the: motrves of the other side. . . While some of her
 allegation were not later proven to be true and were perhaps over zealous when. -
. made, it did result.in obtaining the felief her client needed in that situation. . 1
find that the investigation related by Ms. Edmunds (sic) -and the 'information
- supplied by the client would have allowed Edmunds (s1c) enough justification in -
: ﬁhng the death cert1ﬁcate clalm in questlon : '

(See Apr 2 2017 Order at. pp 11- 12) | ’ N ‘
| For the reasons that follow thls Court should afﬁrm the trial Judges refusal to 1mpose o

_s,énetlc_)ns upon Attomey Edmonds wlthr_r_ega_rd tothe survrv__mg spouse and monetary- petrtl_ons. B



ARGUMENTS

L. STANDARD OF REVIEW

The standard of revrew govermng an appeal from a tnal Judge s rullng on a motion for the o o

1mposrt1on of sanctlons oni Attorney Edmonds is well- settled

 The determination of whether attomey s fees should be awarded under Rule 11 or -
~.under the [Frivolous Civil Proceedings Sanctions] Act is treated as one in-equity. -
In re Beard, 359 S.C. 351, 357, 597 S.E.2d 835, 838 (Ct. App. 2004) (applying an
equitable standard of review of factual findings in action for sanctions under Rule- -
- 11 and the Act). In an action in equlty tried by the judge alone, the appellate
court has jurisdiction to find facts in accordance with its own view of. the
- preponderance of the evidence.  Id. “However, the abuse of discretion standard.
~ plays arole in the appellate review of a sanctions award.” Ex parte Gregory, 378
~S.C. 430; 437, 663 S.E.2d 46, 50 (2008) Where the appellate court agrees with
the trial court's findings of fact, it rev1ews the decision to award sanctions under
an abuse of discretion standard. Id. Under the abuse of discretion standard, the. .
- imposition of sanctions will not be disturbed on. appeal unless the decision is
controlled by an error of law or is based on unsupported factual conclusmns Id

See Southeastern Slte Prep, LLC v. Atlantzc C’oast Butlders & Contractors LLC 394 S C 97,

104, 713 S E 2d 650 653-54 (Ct. App 2011). For the reasons dlscussed below the trlal Judge}

o properly refused to 1mpose sanct1ons on Attorney Edmonds with regard to the surv1v1ng spouse

and monetary petltlons

II GOVERNING LAW - UNDER RULE 11 AND THE FRIVOLOUS CIVIL 5
PROCEEDINGS SAN CTION ACT : :

Bryan Harwell contends that the trlal Judge should have 1mposed sanctlons on Attorney H
'Edmonds under Rule 11 and/or the South Carohna Frrvolous ClVll Proceedlngs Sanctrons Act;

S. C Code §§ 15 36 10, et seq.

‘A Rulell

Rule ll(a) of the South Carohna Rules of ClVll Procedure requlres every pleadlng tobe

' 51gned w1th the 51gnature constltutlng a certlﬁcate by the signor that: he has read the pleadmg and

that to best of his knowledge, information and belief there is good ground to support it.” This -

Court has discussed thepolicies underlying Rule 11, relying upon- case law decided under the
similar federal counterpart:
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Although the current version of Rule 11 of the Federal Rules of Civil Procedure,
unlike our state rule, contains a safe harbor provision, we find the U.S. Court of
. Appeals for the Fourth Circuit's explanation of the purposes ‘behind the rule
‘instructive.. Cf Renner v. Hawk, 125 N.C. App. 483, 481. S.E.2d 370,:374 (1997)
" (stating dec1s1ons pertaining to the federal version of Rule' 11 are “pertinent to
' [the] analysis” of the state rule). - “Under Rule 11, the primary purpose of " °
sanctions against counsel is not to compensate the prevalhng party, but to “deter
future litigation abuse.”” Hunter v. Earthgrains Co. Bakery, 281 F.3d 144,151
(4th Cir: 2002) (quoting In re Kunstler, 914 F.2d 505,522 (4th Cir. 1990)). The .~
-expenses opposing counsel incurs in combattinig frivolous claims.is an appropriate
factor for-a court to consider when determrmng whether to issu¢ a monetary
. sanction. In re Kunstler, 914 F.2d at 522. “[O]ther purposes of the rule include- -
- . compensating the victims-of the Rule 11 violation, as well as pumshmg present':- :
litigation abuse, streamhmng court dockets[,] and- fac1l1tat1ng court management
[Cltatlon omitted.] :

See Pee Dee Heaith Care, P.A. v. Estate ofThompson 418 s.C. 557, 567, 795 s E2d 40, 45 46 L
(Ct App 2016), reh'g demed (Feb 21 2017)

Bryan Harwell argues that- "[p]recedent explams Rule ll allows the court to 1mpose

sanctions for making frivolous arguments and for acting wrth an imiproper motive, regardless of - - -

* whether there'is good grounds for the underlying suit." (See Bryan Harwell's Appellant's Br., at -
89 (citing Ex parte Gregory, 378 S.C. 430, 437, 663 S.E.2d.46,'50‘(20'08) (Vcitihg»Runan Vo
 Wright, 322 S.C. 15, 19, 471 S.E.2d 160, 162 (1996))). However, Bryan Harwell ‘misstates this

standard. The Gregory case actually requires bad faith, not merely " 1mproper ‘motive": "The L

o party and/or attorney may also be sanctioned for- ﬁhng a pleadlng, motlon or other paper in bad

faith whether or not there is good ground to’ support it." See. Ex parte Gregory, 378 S.C.. at 437 '

663 SE2d at 50 (emphas1s added) accord Runyon 322 SC at 19 471 SE2d at 162

(authorizing Rule 11 sanctions for filings made in "bad faith (i.e., to cause unnecessary delay)").
As d1scussed hereln Bryan Harwell has not presented any ev1dence that Attorney Edmonds acted
with 1 1mproper motive or that she engaged in‘any "bad falth" ‘ onduct in: ﬁhng e1ther the surv1v1ng ”

spouse petltlons or the prenuptlal agreement petltlon
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_B.-  The South Carolina Frivolous Civil Proceedings Sanctlons Act, S. C Code o

§§ 15-36-10. et seq..

Under the Act “An attorney or pro se 11t1gant partlclpatmg 1n a c1v11 or admlmstratwe .

actlon or defense may be sanctloned for
@) . fihng a frlvolous pleadmg, motlon or document 1f
- (1) . the person has not read the fr1volous pleadmg, motlon or document

(if) - a reasonable attorney in the same circumstances would beheve that under-v_ -
the facts his claiim. or defense was clearly not; warranted under existing - -
‘law.and that . a good faith or reasonable argument did not. ex1st for. the
extensron modlﬁcatlon or reversal of ex1st1ng law;. L

(iil) * a- reasonable attomey presented with the same circumstances would - - -
~ believe that the procurement, initiation, continuation, or defense of a civil
cause was mtended merely to harass or injure the other party, or '

(iv) a reasonable attomey presented with thé same circumstances would
. believe the ‘pleading, motion, or document is frivolous, interposed for
“'merely -delay, or 'merely brought for any purpose other than securing
“proper discovery, joinder of parties, or adjudlcatlon of - the c1a1m or -
defense upon wh1ch the proceedlngs are based;

(b) making frrvolous arguments a reasonable attorney would beheve were not
reasonably supported by the facts; or

- (© makmg frlvolous arguments that a reasonable attomey would beheve were not
*warranted under the existing law or if there is no good faith argument that exists
for the extension, modlﬁcatlon or reversal of existing law.” :

See S.C. Code § 15- 36- 10(A)(4)(a) The Act “pr0V1des that any person who takes part in the o
procurement 1n1t1at10n and contlnuatlon of any civil proceedlng is subJect to being assessed for )
payment of all or a portlon of the attomey fees and court costs of the other party if . h :

proceedmgs have termmated in favor of the person seeklng an assessment of the fees and costs .

. - Ex parte Gregory, 378 S C. 430, 438, 663 S.E. 2d 46, 50-51 (2008)

IIL..  BRYAN HARWELL IS NOT ENTITLED TO ANY RELIEF UNDER THE ACT

“F-l_rst, Bryan._Harwell is not entitled to relief under the "Act, beCause_there' has beenno o

disposition ‘on the.merits of any of the challenged claims. - The “Act provides that “At the -
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conclusion of a trial and after a verdict for or a verdict against damages has been rendered ora.

case has been dismissed by a dzrected verdict, summary ]udgment or ]udgment noththstandzng

" the verdzct upon motion of the preva1hng party, the court shall proceed to determme if the claim . .~

or defense was frivolous." See S.C.-Code §15-36-10(C)(1) (emphasis added). - "Motions made
pursuant to 'the.[Act] are postatrr'al motions."
S.C. 138, 160, 758 S.E. 2’d‘483 495'(2014) (emphasis added). None of the claims at issue in'this
appeal were ﬁnally decrded on the merits agarnst Client at tr1a1 or éven:on summary Judgment o
In fact there has. been no deﬁmtlve ruling on the merrts of any of Clrent's clalms Therefore

there can be no deterrnlnatlon of -frrvolousness under‘the Act-and no sanctions would be proper o

under the Act.

Ho[me_s V. 'E_c_zs_t: C00per Comm. -Hosp., Inc.; 408 -

IV ' THE “TRIAL ' JUDGE ' PROPERLY ‘DENIED ' SANCTIONS AS TO ANY -

ALLEGATION THAT BRYAN HARWELL COMMITTED A FELONY .

] Bryan Harwell argues that Chen 's "
___was gurlty of & felony and of w111fully g1v1ng DHEC false information in connection w1th
David's d'eath certificate. 'Th1s.va11e'gatron is stated as though it is an '1ndlsputab1e -fact o

: _Paragraphs 17 and 18 reference the relevant statute (See Bryan Harwell's Appellant's Br., at 9).

surv1v1ng spouse petltlon specrﬁcally alleged Bryan- -

’For the reasons that follow the tr1a1 Judge properly. refused to 1mpose sanct1ons on Attorney S

o Edmonds concermng her allegatlons that Bryan Harwell had provrded false 1nformatron for

1nclu51on in Husband's Death Certlﬁcate which is in- fact a felony under the relevant statute

“A. ' Attorney Edmonds Had a Reasonable Basis to Allege -that Bryan Harwell
’ Had Submltted False Informatlon for the Death Certlficate :

~In Clalmant' or1g1nal Pet1t10n and Amended Petition, she requested "that thrs Honorable o

'Court'order the South: C_arohna- D:epar'tment of Health and_EnV1r'0nmental Control D1V1_slon of- o '

_Vital Records to- correct the Decedent's Death Certificate to include’ Mrs. Harwell as the

'Decedent's surviving spouse on said Death Certificate." (See March 1, 2016 Petrtlon 922; May S

A 2016 Amended Petition. §22). . Bryan Harwell ¢laims that in those petltlons Attorney |

Edmonds on behalf of clrent wrongfully accused him of comm1tt1ng a crime.
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. Spec1ﬁcally, Bryan Harwell's argument 1s based. upon the followmg paragraphs of

Chent's Amended Pet1t10n |

15. - In providing information required on the' Death Certificate as to the
NDecedent's marital status, Respondent Harwell stated that the Decedent was
"married but separated" (See Exhlbrt "B" attached hereto)

216, :In prov1d1ng 1nformat10n requlred on the Death Cert1ﬁcate as ‘1o the-::
- -surviving spouse's-name, Respondent Harwell stated the surviving spouse' s name -
as "NA" despite having full and comiplete knowledge of ‘the identity of Mrs.
- Harwell as the Decedent's surviving spouse and despite having full and complete . -
knowledge that the surv1v1ng spouses name: was not: "NA" (See Exh1b1t "B"
attached hereto) ' :

17. S.C. Code Sectlon 44-63- 161(A)(2) prov1des that "1t is unlawful for a’
" “person ... to. wilfully make a false statement in.a certificate, record of report =

required to be filed ... or to wilfully supply false information intending that the

information be used in the. preparatlon . of a certificate . ... " SC Code §44 63- .
.'_161(A)(2) ' e : -

18, Further S. C ‘Code Sectlon 44 63 161(B) prov1des that "a person who- S
. violates ... item [44-63-161(A)] (2).... is guilty of a felony and, upon conviction, :
- must be fined not more than ten thousand dollars or 1mpr1soned not more than ﬁve ‘
_yeats, or both." SC Code §44 63- 161(B)

.19, Respondent Harwell 1nd1v1dually, knowmgly and w11fully supphed false - - .
information in the preparation of the Decedent's Death Certlﬁcate in vrolatlon of
~ . 8.C.Code Section 44-63- 161(A)(2) S

" (See March 1, 2016 Petition: w 15-19; May 2,2016 Amended Petltlon 915- 19) The facts |
g1v1ng rise to the surv1v1ng spouse petitions demonstrate that the allegatlons of those pet1t10ns

. were proper Chent testified by afﬁdav1t that, after Husband passed away, she was asked for a

formal Death Certlﬁcatlon to apply for ‘Husband's General Assembly retlrement (See Jan 31 L

E 2017 Afﬁd of Deborah Harwell 1] 21). ‘She went to the Probate Court and learned that her name

was not hsted as surv1v1ng spouse on the Death Certlﬁcatlon w1th the-surv1v1ng spouse l1sted'

| -'1nstead "N/A " (See id.). DHEC refused to glve Client a copy of the Death Certlﬁcatlon (See;

zd ) ‘An employee at DHEC informed Chent that she was not listed -on' the Death Certlﬁcatlon L

' 'and (after consultlng her computer) that "R. Bryan Harwell" had left her off of the Death

Cert1ﬁcat1on (See id v 22) Client stated that "Delrdre S 1nvest1gatlon 1nclud1ng contact w1th o

1



' -DHEC and wrth Kevm Barth led us to beheve that Bryan had 1ntent10nally om1tted my name off L

 the death certlﬁcate 1nformat1on he provided." (See id.  24).

Husband's Death Cert1ﬁcat1on 1dent1ﬁes h1s mar1tal status as MARRIED BUT-

’ SEPARATED " but 1dent1ﬁes hlS surv1v1ng spouse s name as "NA " (See Ex Ato July 15, 2016

Affid.- of Th1rd Party-:_Def. 'Derrdre W._ Edmonds, wh1ch-_1s attached as Ex..1 to 'A_ttomey o '

B :'_E;drnon'ds’ EJuly: 19, 2016 .Mem.' - Opp.i Mot. For 'Sanct:s.j). 'Th_e_Death' _Certlﬁcation lists‘ the

' "INFORMANT'S NAME" as "BRYAN HARWELL." (See id). Nowhere i this case, including -

in his Brief of Appellanth does Bryan' Harwell contest that he provided info'rrnation"fOr the Death

Certlﬁcatlon In his Brief, he says, "Debbie's own pet1t1on acknowledges this 1nfonnat1on came ;f;- §

' ;_;from Bryan " (See Bryan Harwell's Appellant's Br at 10)

When Attorney Edmonds prepared the surv1v1ng spouse pet1t1ons "The facts certlfied as .ﬁ: g

- f'being on :ﬁle by the D1v1s1on' of Vltal Recordsare that (i) the decedent's marltal status '1s marrled:

but separated’ (11) the surv1v1ng spouse s name is 'NA' and (111) the 1nformant's name is: 'Bryan o

~Harwell. " (See July 15, 2016 Affid. of Th1rd Party Def. Deirdre W. Edmonds '|l7 wh1ch is

attached as Ex 1to Attomey Edmonds’ July 19, 2016 Mem Opp Mot For Sancts) Attorney

:”Edmonds testlﬁed by afﬁdavrt that the allegatlons agamst Mr Harwell were based on the
followmg facts | _. | |
. That the "Informant" was the person who would prov1de the information for the Death |
. Certlﬁcatlon' | | |
. That Bryan Harwell was the Informant in thls case and was aware that Cllent was
' ::_.Husband's surviving spouse |
: ._ ° DHEC refused to prov1de Cllent the Death Cert1f1cat1on because she was not l1sted as_

| :._surv1v1ng spouse and 1nformed Cl1ent that Bryan Harwell was the person who left her off

o Bryan Harwell ﬁled a sworn Appl1cat1on for Probate and Appomtment w1th the Florence o :

County Probate Court in: whlch he 1n1t1ally l1sted Cllent as Husband’s surv1v1ng spouse

though her name was later wh1ted out;
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e Bryan Harwell actually knew in October 2015 that Chent's name had been omltted from o

death certlﬁcate despite the lapse of ﬁve months. since its 1ssuance and

° DHEC refused to amend the Death Cert1ﬁcat10n and adv1sed Attorney Edmonds that it-

could only be amended by an affidavit from Informant (Bryan Harwell) or a-court order._ -

(See Jan. 30, 2017 (filed Fed. 1, 2017) Rebuttal Affid. of Deirdre W_..;Edrnonds on‘Behalf of e

Third-Party Defendants' 9°11).. This information prOVided :Attorney -Edmonds with a "good faith |

belief: that Bryan Harwell wrllﬁilly and knowmgly falled to include Deborah Harwell as the’

: _decedent's survrvmg spouse " (See id. §12).

Attomey Edmonds expert confirmed that. she had a reasonable basis to brlng the L

. surviving- spouse pet1t1ons and that they were not frrvolous

. The facts in this case show that Ms. Harwell is the Survrvrng Spouse of Dav1df_
--Harwell;- and that Mr.’ Harwell’s Death Certificate did not reflect that fact.
Consequently, Ms. Harwell is clearly entitled to the remedy she seeks in this
- Petition. ... Petitioner absolutely has a good faith argument that she is entitled -
to the remedy sought in the Petition.: The fact that she may not ultimately be able =~
to-prove all the allegatlons in the Pet1t10n does not make the action frrvolous In
~ fact that is the case in many actions. ' -

‘ - (See Jan. 31 2017 (filed Feb. 2, 2017) Afﬁd of Mrtchell C. Payne at 3- 4) Addltlonally, the

J anuary 31,2017 Expert Wltness_ Repoit of Burnele» _Venable_P_owell states, in relevant part: -

[A]s regards the Adjudication of the Surviving Spouse and Correction of the
Death Certificate, the facts surrounding why the personal representative of David
~ W. Harwell's estate failed to achieve designation of Deborah: Harwell -as the -
“surviving spouse on. her- husband's death - certificate are, - without - further -
investigation, unknown and perhaps unknowable Notw1thstand1ng the charges
" leviéd in conclusory rhetorical flourishes that are all too common to advocacy in .
* the family courts, Attorney Edmonds' pleas for relief on behalf of her client were . .
reasonable and therefore permitted in the context of the broad latitude that is to be
afforded counsel in litigation pleadings. ... ‘

6. It was manrfestly reasonable in the instant case, therefore, for Attorney
Edmonds to assert respon51b1hty on the part of the Respondent when she came to

" that conclusion based on years of personal practice in the Probate Court and .-
-continued her assessment of the procedural. process by interviewing -one of - .
DHEC's responsible staff members. ‘It was reasonable to allege, subject to
discovery, that the informant had .subitted false information for the death .-
certificate. And her case was only strengthened when that same DHEC staffer .
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stated later in an affidavit that when the space for the' name of the surviving
. spouse is left blank at the time of filing, the designation "NA" is automatically
printed on the death certificate. That confirmed that neither the funeral home nor
'DHEC had an interest in the substantive content of the death certificate- only its
processmg :

7. Accordmgly, whether one agrees with Edmonds litigation- strategy ornot,
sanctions under either Rule 11 of the South Carolina Rulés of Civil Procedure or
- the South Carolina Frivolous Civil Proceedings Sanctions Act, S;C. Code Ann. § .. :
15-36-10 are not warranted On these facts it is 1mposs1ble to meet: Judge -
Wilkins' test and say as a matter of law "a: reasonable attorney in' like
~ circumstances could not have believed his [or her] actions to be legally justified."

" . And remember, too, that not only was there a factual basis for the claim at the
time the Complamt was filed, but that her asseitiveness éventually allowed her to -
prevail on the issues she raised. Respondent inexplicably consented to the_

* remedy she had: sought designating her cl1ent the surv1v1ng spouse and amendmgr”'
3 the death cert1ﬁcate ' : : 3

’(See Jan. 31, 2017 Expert Wltness Report of Burnele Venable Powell at 3 & 8 9 1[1] 6 7)

-Under'South:Carohna-law; it is unlawful to ' w1lfully'supply false _1nformat1_on 1nt'ending» '
that the information be..used in the preparation or amendment .of the certificate, record, of
' ‘report " See S. C. Code § 44-63- 161(A)(2) Furthermore, the funeral director is required to

prepare the cert1ﬁcate w1th personal 1nformat1on provrded by "the next of kin or the best”

- -qual1ﬁed person or source - avallable " See S C. Code § 44- 63 74(A)(2)(a) Attorney Edmonds -,

had more than _adequate, 1nformat1on to make the challenged allegat1ons concemmg potentlal o

..statutory v1olat1ons in the surv1v1ng spouse pet1t1ons
Spec1ﬁcally, Attorney Edmonds had reason to bel1eve that Bryan Harwell actually knew

” --Chent was Husband's surv1v1ng spouse and d1d not prov1de that 1nformat10n for- the Death

Cert1ﬁcat1on -She knew that a b1tter d1spute existed between Cl1ent and Husband’s ch1ldren and " ':f;

_ they con51dered her to have been estranged from Husband at the time of his death. That is more
than sufﬁc1ent reason for her to be able to allege that Bryan Harwell "knowmgly" prov1ded

1nformat1on that was not true for 1nclusron in Husband's Death Certlﬁcate Attorney Edmonds;

ﬁlmg of the pet1t1ons was not’ frlvolous and was supported by a reasonable ba51s Attorney

_ 'Edmonds had probable cause 10 believe that the allegat1ons of the petltlons m1ght ultrmately be;'

proven Irrespectlve of the actual merits of those clalms they could not support the 1mpos1t1on
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- of. sanctlons on Attorney Edmonds. - Perhaps most telhngly, Chent was u1t1mate1y successful in.

obta1n1ng the rehef she requested in her Petition ‘and Amended Pet1t10n Husband's Death e

Certlﬁ_cate was.corrected to 1dent1fy her as his surv1v1ng spouse. In other words the 1nformat10n o -

_that Bryan Harwell (as the- "Informant") prov1ded for the Death- Certlﬁcatlon about Husband' s

surv1v1ng spouse was, in. fact, 1naccurate : _ N
Attomey Edmonds" belief that: Bryan' Harwell's, actlons with regard to the surv1v1ng

spouse issue were intentional and knowmg is also supported by ev1dence of Bryan Harwell'

actions relating to a probate ﬁllng

8. Additional 1nformat10n prov1ded to me in February 2016 by Deborah B.
Harwell included. a clocked. copy of the sworn Application for Probate and
Appomtment filed w1th the Florence County Probate Court on October 12, 2015 o

- by R. Bryan Harwell. "A review of the clocked copy of the ver1ﬁed Apphcatlon',,;
filed by R. Bryan Harwell reveals that initially the surviving spouse's name was
inserted under Item 4(b) on page two of the Apphcatlon but was later- wh1ted out
(Attachment B) : :

-9, Based upon my knowledge and. training as the former Probate Judge for -
Horry County for twelve years, it is generally accepted protocol to. includeé all

- heirs not devisees under a decedent's Last Will in the ‘Application under Item 4(b) .. :

- and, if there are particular facts that bear on the heir's inheritance rights, a notation . =
as to the particular facts would be included in Item 4(b)." ‘Such a‘notation was

' included on R. Bryan Harwell's verified Apphcatlon but the surviving spouse's
name was whlted out nevertheless as if she did not even ex1st at all ’ '

'(See July 15 2016 Afﬁd of Third Party Def. Delrdre Ww. Edmonds 1M 8 9, wh1ch is 'attached asf__ |

. Ex. 1 to Attorney Edmonds July 19 2016 Mem Opp Mot For Sancts) Th1s document further

supports that Bryan Harwell was well -aware of Chent's status as the surv1v1ng spouse and was:__ .

| _ resentful of her (and wanted to deny her of that status) ThlS lends .even further support to B
| ,Attorney Edmonds actlons on behalf of her Client.

- It was- also apparent fo Chent and Attorney Edmonds that Bryan Harwell's refusal to:

' -acknowledge Chent as the surv1v1ng spouse from the ongmal ob1tuary pubhshed by Husband'sf- e -

R .Estate (represented by Bryan Harwell) Husband's original ob1tuary 1dent1ﬁed as- surv1vors h1s o

children, his grandchlldren, his sister, his sisters-in-law, and even numerousmeces and nephews. -
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- It even goes so far as.to mention Husband's black Labrador retriever dog However the obituary
does not even mentlon Client, who was. 1nd1sputably Husband's surv1v1ng spouse (See

' https //www legacv com/ob1tuar1es/thestate/obrtuarv asnx‘7n—dav1d-

- g walkerharwell&n1d—l75 994265 (visited July: 27 2018)) Th1s ob1tuary further supports Attorney E

' ‘Edmonds and_.Chent'_s _bellef that Bryan HarWell's reﬁJsal to recogr_u_ze ‘Cl1er_1t: as Husb_and's- :
surviving spouse was intentional and intended to harm Client. Additionally, the Application for

| Informal Probate of Will and Appomtment or1g1nally l1sted Cl1ent as Husband's surv1v1ng o

o spouse but was whited out to delete. her. (See J an. 30 2017 (ﬁled Fed l 2017) Rebuttal Afﬁd

| 'of De1rdre W Edmonds on behalf of Th1rd-Party Defendants 'ﬂ 11(4) and - Ex D thereto) o
y Although Bryan Harwell contends ‘that he d1d this because Client's separat1on agrecment W1th
Husband terminated her rights to an inhetitance, this:issue would normally be: corrected, not in - :

' this fashion (completely omitting any reference to the surviving?spouse) “but by:noting" thef

Jud1c1a1 decree on the form as Bryan Harwell did in' any event (See Feb. 1, 2017 Amended and “ ::‘_ E

E Suppl Mem of Derrdre Ww. Edmonds 1n Opp to Mot. for Sancts -at 7 n. 3)
"In l’llS Brief, Bryan Harwell argues that the tr1al Judge should have sanctroned Attorney.

- Edmonds because — 10 days after she filed ‘the original Pet1t1on — his attomey ("Attorney

Barth") provrded her w1th information that he beheves contradicted the .al_legauons of the original |

* Petition, '._Speciﬂcally, Bryan Harwell relies on an Afﬂdavit of Sandy Dowling _(the funejral

" director), who stated that the forms he completed_ all contain the sujrvjiving spouse's name as -

"I‘)_eborah-Bogg_s.."; (See Affid. of Sandy Dowling, which is attached as Ex. C to July 15, 20'l 6 o
Affid. of Third Party Def. Deirdre W. Edmonds, which is attached as Ex.1 to Attorney o
: ‘Edmonds’ July 19, 2016 Mem. Opp. Mot. For Sancts) Mr. Dowling attached to hlS Afﬁdavlt: )

o _ the forms he cla1ms he completed upon Husband's death and stated that "[t]he 1nformat10n ‘was

: ;g1ven to me. by h15 son, R. Bryan Harwell " (See id. { 3). He further stated that "I, as the author )
of th15 document, have nothing to do with the actual complet1on of the Cert1ﬁed Cert1ﬁcate of
Death and the issuance of same. That task is accomplished by an employee at DHEC " (See zd :

bl 5) Bryan Harwell contends that th1s information made Attorney Edmonds allegatlons about '
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him sanctionable under South Carollna law, be'cause there was no evidence that'he' willfully..

provrded untrue 1nformat10n for the Death. Certrfrcatron Indeed subsequent 1nvest1gat10n

revealed that Mr. Dowhng s afﬁdav1t was false ' He says that “Attached to thrs Afﬁdav1t is the: . -

EE ‘ form completed in .con]unctlon with the death of J udge Harwell The 1nformat10n was glven to.

" me by his son, [Respondent] . (See id q 3) The Certlﬁcate of Death form attached (C -3 to his - N

‘Afﬁdav1t) bears his initials i in: the margin. In Box 9 of this form, Marrtal Status is 1ndlcated as

“Married.” The Surviving Spouse in Box' 10 is shown as “Deborah Boggs (Cllent) However L

' .]contrary to. Mr Dowhng ] Afﬁdav1t thrs was not the ﬁnal form submltted to’ DHEC He would o

later testlfy in Famrly Court that Bryan Harwell srgned off on” — and he (Dowhng) submltted o
—an amended Death Cert1ﬁcate form correctlng Box 9 to 1ndlcate “Marrred but Separated”
rather than “Married.”: (See Hrg. Transcr at 23:1-17 (June 16, 2016)) B |
N No Death Cert1ﬁcate form has ever been produced reﬂectmg both Marrled but Separated
and Deborah Boggs as the Surviving Spouse Bryan Harwell has produced a “Work Sheet” "
B -'purportedly dated September 30 2015 the same day that Husband d1ed but thls is not what was

submltted to DHEC Ms Edmonds obtalned by subpoena from DHEC the Death Certrflcate -

form — (See Jan. 30 2017 (filed Fed 1,2017) Rebuttal Afﬁd of De1rdre W Edmonds on behalf

of Th1rd Party Defendants Ex. G thereto) —that Ms.. Saleeby 1nformed her mcluded all of the ;
' 1nformat10n keyed 1nto DHEC’S computerlzed system from the funeral home ”? (See Jan. 30 .

| 2017 (ﬁled Fed l 2017) Rebuttal Afﬁd of De1rdre W Edmonds on behalf of Thrrd-Party

Defendants 9 14). This form was, as Mr Dowlmg testrﬁed in Fam11y Court “corrected” in Box -

9 from the initial form to reﬂect that the Decedent was “Marrled but Separated » However Box o

| 10, “Surv1v1ng Spouse on DHEC’s copy of the form is blank (See Jan 30 2017 (ﬁled Fed l

2017) Rebuttal Affid of Derrdre W Edmonds on. behalf of Thrrd Party Defendants 1{ 14 and. -

' Ex. G thereto)
Attorney Edmonds also sent a subpoena to Dr Naso, the physman who had 51gned the
Death Certificate. Dr. Naso produced a Death Certificate form that is 1dentlcal to the form that-

3 _DHEC provrded (See Jan. 30, 2017 (filed Fed l 2017) Rebuttal Affid. of Deirdre: W Edmonds '
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"~ on behalf of Third;Party -Defendants 914 and Ex.I thereto). ‘Box. 9 says “Marrled but . o

. Separated” and Box 10, “Surviving Spouse is left blank The- funeral home supplred that form

to Dr. Naso who completed the phys101an s portlon before it was submltted to DHEC. Contrary L

| to Bryan Harwell's contention and Mr. Dowllng s averment, the final Death Certrﬁcat__e_form--that '
' the.funeral:home submitted to DHEC evidently did not list Client as the survlvi_ng Spouse. S.C.
Code § 4 4-63-74 provides that the funeral director “shall,obtain the personal data of the decedent ‘

from the next of kin or: best qualified person or source avallable That .sQur,ce was Bryan " o

- '.Harwell

The record is clear that Attorney Edmonds undertook dllrgent efforts to 1nvest1gate the o |

'mformatron that Attorney Barth had prov1ded to her: and found s1gmﬁcant contradlctory

ev1dence She had evidence — and would-have more ev1dence via her subpoenas to DHEC and : .

. Dr Naso = that Bryan Harwell dld'not in fact, '1dent1fy Clrent as the surv1v1ng spouse on the
corrected” Death Certlﬁcate form that the funeral home submltted to DHEC. Attorneyv
| j‘Edmonds had reasot to belleve that Bryan Harwell and- the funeral home corrected” the Death
Certlﬁcate form to 1nd1cate that the Husband was marrred but separated” rather than s1mply

‘ marrled” and to delete Deborah Boggs (Client) as the surv1v1ng spouse

As stated, Attorney Edmonds 1nvest1gatlon dlsclosed 1nformatron from the” South

_Carohna Department of Health and Env1ronmental Control wh1ch drrectly contradlctedi
Mr. Dowhngs afﬁdav1t

l3 At thls point, I contacted Ms. Saleeby at DHEC agam and ‘was told that _

~ the mformatlon they received from ‘the funeral home did not list anyone as the.

-surviving spouse. I then shared with-Ms. Saleeby the documents- that I had been - -
provided from the funeral home. Ms. Saleeby then advised me that the

- infotmation I had been provided from the funeral home did not reflect what the .

funeral home had submitted to DHEC through their computerrzed death certificate =
system. Later, Ms. Saleeby: confirmed with me that their computerlzed system
. automatically-enters "NA" in the survrvrng spouse ﬁeld on the death certlficate 1fv

‘ that field is left blank -

14, 1 subpoenaed the DHEC records on March 14, 2016 and recelved two- (2)
- forms, one of which was a computer generated form entitled "South Carolina .
.Department of Health and Env1ronmental Control Certificate of Death " I ‘was
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subsequently advised by Angie Saleeby that this form included all of the B
. information keyed into ' DHEC's computerized system by the funeral home. This: =
form shows a blank in the surviving spouse field. (Attachment E). The second - .
form provided by DHEC is a form entitléd "Death Certification”, which includes . .-
"NA" in the field provided for the surviving spouse S name and is the same form
~ filed in the Probate Court.’ (Attachment F) - - o

15.  Shortly thereafter I subpoenaed the records of physrclan Dr Naso, who
- had "completed .the medical certification information- on the "South Carolina
Department of Health and Environmental Control Certificate of Death" form. .-
Based upon-information and belief, it is my understanding that that form had-béen
. delivered to the physician's ofﬁce by the funeral home after the funeral home .
. completed their. portion of the form. The. form I received from Dr. Naso
~"(Attachment G) also.shows a blank in the surviving spouse field and does not
match the form purported to have been subm1tted by the funeral home to DHEC.
- - (Attachment C) : :

16.  The form I recelved from DHEC (Attachment E)-and the form I received
from Dr. Naso (Attachment G) are the same but they both differ from the form: -
- submitted with -the Affidavit of Sandy Dowling, the funeral home -director -
(Attachment ‘C). The form from DHEC and Dr. Naso both have blanks in the
_ surviving -spouse field, while the form. submitted by - Affidavit from Sandy
" Dowling has "Deborah Boggs" hsted in the: surv1v1ng spouse ﬁeld o

(See July 15, 2016 Affid. of Th1rd Party Def. Deirdre W Edmonds bl 13 16 whlch is attached
as Ex 1 to Attomey Edmonds July 19, 2016 Mem. Opp. Mot. For Sancts) In a later afﬁdav1t

Attorney Edmonds further detailed why she could not rely upon the Afﬁdav1t of Sandy Dowhng

-_[S]hortly after I was provrded w1th the 1nformat10n he alludes to, ie., the
Affidavit of Sandy Dowling, I was also advised by ‘the Director of the Division of
Vital Records that the information that had been submitted by sworn affidavit was

- not trueand that, in fact, the surviving spouse's name had not been included on * -
the. death certificate.  This information from DHEC directly contrad1cted the
sworn affidavit of Sandy Dowling, the associate funeral home director. ... To

- say the least, this threw up red flags. I had been presented a sworn afﬁdav1t by
“ the  associate director of the funeral home -that 1 was told- contained false - -
information. Therefore, I immediately subpoenaed the records from DHEC and
-+ was’ provided” with DHEC's certified records, which did not support the: sworn' _ :
affidavit I had been provided by the associate director of the funeral home. I -
received two forms from DHEC, one of which was a computer generated form
entitled "South Carolina Department of Health and Environmental Control
Certificate of Death". Third-Party Defendants' Supp. Memo. Opp. Mtn Sanctions,
Exh. E, filed July 19, 2016 and Exhibit G: I was subsequently advised by Angeha
Saleeby that this form included all of the information keyed into DHEC's

: computerrzed system by the funeral home. This form shows a blank in the '

surv1V1ng spouse ﬁeld ‘'The second form provrded by DHEC isa form entltled o

-22-.



"Death Certification", which includes "NA" in the field provided for the surviving
~ spouse's-name and is the same form filed in the Probate Court: . .. The cert1fy1ng-» .
- phys1c1ans records matched DHEC's records and neither 1ncluded the surviving
‘spouse's name in the appropriate field. " At this juncture, we knew the affidavit _
_ contained false information and, thus, we could not rely on any of the mformatlon, S
- in the affidavit as being true. :

(See Jan. 30 2017 (ﬁled Fed 1, 2017) Rebuttal Afﬁd of Delrdre W Edmonds on Behalf of
Th1rd—Party Defendants 9 14). i ‘ A .
Angeha Saleeby of DHEC further conﬁrmed Attorney Edmonds afﬁdavrt and made clear

that Bryan Harwell did not 1dent1fy Client as Husband's surv1v1ng spouse

4, In the event of a death an Informant [here Bryan Harwell] prov1des
information required on the death record for filing purposes. The South Carolma- :
-Cert1ﬁcate of Death Worksheet is not ﬁled with DHEC.

- 5. The funeral home or person-acting -as such, is- respon51ble for ﬁhng the
- death record erther electromcally by entering the - demographic information -
‘through the state's electronic.vital records system or by submitting it on paper.:A

- physician or coroner is responsible for completmg the medlcal port1on by entermg
-t electromcally or on paper - '

6.  One.ofthe ﬁelds on thedeath record is "surviving spouse's name"

: ':_.u7. If nothing-is entered in the " surv1v1ng spouse S name" field at the time of
filing, the- electromc v1tal records system fills in the blank- w1th "NA" at the tlme
of issuance. : : : _

8. In the case of decedent David Walker Harwell, the death record was filed - -
by Stoudenmire-Dowling Funeral Home. The record filed w1th DHEC, a copy of
- which is attached; shows the space for the name of the surviving spouse was left  :
blank at the time: of ﬁlmg As a default in the electronic vital records system; . :
because this field was left blank, "NA" was automatlcally prlnted on the death
certlﬁcate at the t1me of issuance. : :

(See F eb 2 2017 filed Affid. of Angella Saleeby ﬂ 4- 8)

- Moreover, Horry County Coroner Robert Edge testlﬁed as “to_what'occurre'd when he -

o wentyvith Client to obtain a copy of the death certificate from DHEC:

~ I introduced her to the lady in charge at the DHEC Vital Statics office, who was .
- .seated at a window computer. She told Mrs. Harwell that her name had been left .
off the Death Certificate and she couldn't give her a Death Certificate. That B
- shocked me as that is the first time I have ever heard of a wife not being able to
o get a certified ccopy of her husband's death certificate.- Mrs. Harwell asked her‘
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how that could happen with her being the wife. The DHEC employee told: her
- that she: knew how it happened ‘and she told her that she knew who -did it.. -
" - Mprs. Harwell asked her who and she said that R Bryan Harwell did it. Mrs. -
"Harwell asked her why she would think that. The DHEC employee held up a
. worksheet and pointed her finger to a line that said Informarit R. Bryan Harwell[].
- She said that he was the Informant and the Informanteither had to physically fill-
-out the worksheet or tell the person at the Funeral Home the information to put on
the Death Certificate. ‘She said that Death Certificates were automated there was
" no way that DHEC could have let off Mrs.. Harwell's name. . She also said that -
" .N/A was filled in when-a homeless person died and no relatives were known. I ..
believe that it is also the case when the line is left blank.” The DHEC employee
said that the -funeral home should also be held responszble because they knew-
what they were doing when they left the name off .

'f(See J anuary 31, 2017 Afﬁd of Horry County Coroner Robert Edge 1[ 6 (empha51s added))
- Therefore, notw1thstand1ng the 1nformat1on that Attomey Barth prov1ded Attorney

: :Edmonds 'had more than sufﬁcwnt 1nformatlon 10 allege (and ma1nta1n) that Bryan Harwell had .

vknowrngly provrded false 1nformat10n for - 1nclus1on in Husband's Death Certlﬁcatlon in. the o

:»-orlgmal Pet1t1on and- Amended Pet1t10n- At the. very least : there was a serious questlon of fact as .
to whether Bryan Harwell knowmgly provrded inaccurate 1nformat10n for the creat1on of the

| Death Cert1ﬁcat1on As Attorney Edmonds testified by afﬁdavrt she had a good fa1th behef that: _—
' ._Bryan Harwell w1llfully and knowmgly failed to include Deborah Harwell as- the decedent' S .
| surv1v1ng spouse on the death cert1f1cate " (See Jan 30, 2017 (ﬁled Fed 1 2017) Rebuttal Affid. :
of De1rdre Edmonds q12). |

| For the foregorng;reasons, .this'Cou_rt should‘afﬁrrn the trial judge's deni_al of s'an'c_t'ro_ns as” o

~ tothe allegations of the strviving spouse petitions that Attorney Edmonds filed on behalf of her
A client. ‘ - o | ‘

B. . Bryan Harwell Cannot Show That Attorney Edmonds Acted in - Bad Falth- ‘
. With' Regard to the Allegatlons of the Survnvmg Spouse Petltlons g

» Bryan Harwell further contends that, even 1f Attorney Edmonds had a factual basis for
rnaking the allegatlons of the surviving spouse pet1t10ns (which she did), the-trial Judge_vshould
- have sanctioned her because she acted in bad faith or for an improp_e_r purpose: Forthe following

réasons, the record does not support this argument.
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. Bryan Harwell presents no evidence that Attomey Edmonds made any allegatlon of the .

o surv1v1ng spouse petitions in bad faith or w1th any desire to unduly delay any matter Bad farth S
has -been deﬁned as "'[t]he opposite of good faith, generally 1mplymg or 1nvolv1ng actual or- .

constructive fraud, or a design to deceive or mislead another, or a neglect or refusal to fulfill

s‘ome.duty or some contractual obligation, not prompted by an: honest mistake as to one's rights -~ -

~*or ditties, but by some interested or sinister motive." Brown v. Dick Smith Nissan, Inc., 414 S.C.

101, 106, 777 S.E:2d 208, 211 (2015) (quotzngStatev Griffn, 100 S.C. 331; 84:S.E. 876,877 -

(1915) (mtemal quotations and citation omitted)) There is not a scintilla of evrdence suggestlng o

any bad faith on the part of Attorney Edmonds. To the contrary, the record is clear that she

undertook a diligent: 1nvest1gat10n before ﬁlmg (and mamtammg) the survrvmg spouse petltlons

and had good cause for ﬁlmg them There is no ev1dence suggestmg that Attorney Edmonds had s

any mahclous intent in mcludmg any-spec1ﬁc allegatlons in the surv1vmg spouse petrtlons. "
' There is no evidence that Attorney Edmonds had any personal disputes with Bryan

Harwell There is no ev1dence that she disliked Bryan Harwell or personally wrshed to cause

him any harm There 1f no ev1dence that she made the allegatrons of the survrvmg spouse 5

~petition for any 1mproper reason or wrth some smlster motlve To the contrary, the evrdence

discussed above demonstrates that she had a factual basis for her allegatlons and that it was ';

yltally 1mportant for her chent to be named on the Death Certrﬁcation as the surv1v1ng spouse. -
Therefore, because there is. no ev1dence of bad faith, the tr1a1 Judge properly declined to

| sanctron Attomey Edmonds for the allegatlons of the surv1v1ng spouse petltlons

V.. THE TRIAL JUDGE PROPERLY DECLINED TO SANCTION ATTORNEY
. EDMONDS WITH REGARD TO THE $3.1 MILLION "PRENUPTIAL
AGREEMENT" CLAIM s T

" Bryan Harwell next argues that the'trial judge erred in refusin'g'to impose sanctions on

Attomey Edmonds for asserting a $3.1 million claim on behalf of Client against the Estate.. For - .. |

the reasons that follow, the trial judge properly declined to sanction Aftorney Edmonds for her |

ﬁhng -of this cla1m for her client.
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On or about January- 13, 2016 Chent filed a pro-se Statement of Credltors Clarm in the o

amount of $3 1 million based on a prenuptral agreement. (See Jan. 13 2016 Pro Se Stmt of

Cred.'s Cls) On March 9, 2016, Attomey Edmonds signed and filed on behalf of- Chent a- .

‘Summons and Petition for Allowance of Creditor's claim in the Florence Probate Action. (See

‘ March 9, 2017 Summons and- Pet. for’ Allowance of. Cred.'s: Clarm) ‘The amount of thlS cla1m e B

- was $3.1 million, and it references "Prenuptlal Agreement.” (See id. )

This clalm stems from ‘Client's’ belief that rnisrepresentatibns-»had been rn’ad'e: to her
_ concerning assets and that she might be entitled to relief from the Final Décree (Ending‘Action): -

After. David's -death, I began receiving information that suggested David had.. -
.assets -about which I never knew. . I wanted to know whether the potential - -
nondlsclosure of assets may entitle me to some relief from the settlement
 agreement in family court; espec1ally since David had always assured me they A
. meant nothlng and ‘were berng done solely to keep Bryan happy

(See Jan. 31, 2017 Affid. of Deborah Harwell q 26)

Attorney Edmonds afﬁrmed 1n the trial court that she ﬁled the prenuptlal agreement -

: cla1m in order to protect her Clrent's 1nterest as the time for ﬁlmg such a. clarm ‘was. nearly

explred

19.  On or around February 8th, 2016, Deborah B. Harwell contacted me-and .
told me she had filed ceitain claims against the Estate of David W. Harwell, her
‘deceased husband, and she provided me with copies. of her filed claims.
Thereafter, she mentioned to me during- a telephone conversation. that she had
received some correspondence and documents from R: Bryan Harwell's ‘probate -
»attomey, Glna Ervin, related to the claims and them being dlsallowed

20, . In order to preserve a cla1m that had been drsallowed by a personal .
representatrve a petition or other formal proceeding must be commenced by a
creditor within thirty (30) days of the mailing of a notice -of the disallowance’ or

 the disallowed claim is -barred under the South Carolina Probate Code. I advised

~ Mrs. Harwell of this and’ urged her to send me the letter and documents from .
‘Ms. Ervin at her earliest convenience. -

21 Mrs. Harwell sent the correspondence and documents to me and I received .-
- them on' or about March 3,:2016 and, based upon my review of same, determined
that the filing deadline was March 12, 2016. Due to the exigency of filing a
- petition with- regards to the Personal Representatlves disallowances: of Mrs..
. Harwell's claims or the cla1ms being forever barred, I had ﬁled two (2) separate
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Petitions for allowance of cred1tor clarms on Mrs Harwell's behalf on March 9,
. 2016. :

(See July 15, 2016 Affid. of Third Party Def. Deirdre W. Edmonds 1]1[ 19- 21, wh1ch is attached

as Ex. 1 to Attorney Edmonds July 19, 2016 Mem. Opp. Mot ‘For Sancts) Attorney Edmonds' o

- further stated that _"Deborah Harwell initially filed her creditor claims pro se in the Probate Court
before 1 was _retained} ;Subsequ_ently, I filed the P,etitions' for -Allowance of Claims to ’pfr;eSer\'/—e' '

) ity rlght fhat Mrs. Harwell might have with regards to such.cre:ditor claims " (See Jan. 30' 2017:
‘(ﬁled Fed 1, 2017) Rebuttal Afﬁd of Deirdre W. Edmonds on Behalf of Th1rd-Party Defendants )

7). "If Mrs Harwell had failed to file her cred1tor claims w1th1n the statutory filing deadllne:

for the ﬁlmg of cred1tor claims: after a decedent's death she would have been precluded from " o

B recovermg on her clalms " (See zd 1] 8) Attomey Edmonds "reasonably bel1eved that there wasi

a good fa1th basis for preservmg her cred1tor claims and thus ﬁled the Petltlons for Allowance a

: of Claims on her behalf " (See zd) She ﬁthher stated that the prenupt1al agreement cla1m was_
"filed in good fa1th based upon a reasonable belief that Mrs. Harwell had cla1ms and was "not
ﬁled for harassment delay or to simply i 1nJure the estate. " (See zd q 9) ' .

Attomey Edmonds ﬁnther stated that during her 1n1t1al meet1ng w1th Cl1ent "she adv1sed o

. me that she_ had recerved a great deal of 1nformat1on after the Order and Agreement .that lead her: _

| to believe that Mr. Harwell had not fully disclosed his assets to her‘during ”their mediation

conference and she test1ﬁed to this 1nformat10n at the Fam1ly Court hearmg " (See J an. 30, 2017 .

. (ﬁled Fed 1 2017) Rebuttal Afﬁd of De1rdre W Edmonds on Behalf of Thrrd-Party Defendants -

q 5) When presented W1th th1s 1nformat1on from Cl1ent Attorney Edmonds 1n1t1ally thought that . o .

' Chent could proceed in-the probate court to assert-cla1ms of mlsrepresentatlon'regardmg the.

~ Mediation Agreement she ult1mately dec1ded that Client needed to retaln a famﬂy court. attorney -

to undo, pursuant to SCRCP, Rule 60, the F1nal Decree (Endmg ACthI‘l) (See id ﬂ 6). Cl1ent

unsuccessfully sought family court counsel, and ultimately filed a pro se Rule 60 motion. .(See- .

id.). If Attorney Edmonds did not file the Petition for Allowance of Creditors' Clai_m when" she

d1d Client's ' "creditor claims would have been Vbarred b'y’st_atute regardless of whether she was " -
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- successful in setting aside the Family Court Order and Mediated Settlement.in her:Rule 60(b)y.

Motion." (See id. q 7).- _ |
Attorney Edmonds' expert witness, Mitchell Payne, confirmed that" Attorney Edmonds
Wwas justified in relying on what the Client-told her and-ﬁl.ing'the prenuptial agreement claim to.
protect Cllient's_ interests:. - | | -

"As-Ms. Edmonds sets forth in her rebuttal affidavit, Ms. Harwell, had adviséd Ms.
- Edmonds - she intended to bring an action to have the Family Court Order
overturned. Ms. Edmonds adv1sed Ms. Harwell that she would need to engage-'”
- -other counsel for that action.

. An attorney has the right to rely on representations by his client. In the. case at

- hand, Ms. Harwell advised Ms. Edmonds that she had a good faith basis for
seeking to - have the aforementioned Family Court: Order - overturned "
Ms. Edmonds. was Justlﬁed in relying on that assertlon R - -

‘In this case, the deadline to respond to Respondent’s Notice of Drsallowance of -
Claim, was approaching. Had the deadline passed, Ms. Harwell, would have lost

- any rights she had to assert a claim-against David Harwell's estate; including the .

" possibility of overturning the aforementioned Family Court-Order. Under the . .
circumstances, I believe Ms. ‘Edmonds acted prudently -in taking action to o

. preserve Ms. Harwell's rights. ... Ms. Harwell's rights would most likely have .
been lost had Ms. Edmonds not acted to preserve them '

(See Jan 31 2017 (ﬁled Feb. 2, 2017) Afﬁd of Mltchell Payne at 4- 5) S1m11arly, the Expert

Wltness Report of Burnele Venable Powell stated:

, [W]lth respect to the. Credltors C1a1m Petitions, . consideration of .the litigation
~ context is, again, required. As counsel, Attorney Edmonds could reasonably rely-: -
-on the factual input of- her - client; her. own -due d111gence and- her years of
experience with probate matters to arrive at worklng conclusions about the facts
of a case. Exigencies may require, in other words, that pleading decisions be .
made under constraints, but a reasonable decision about the facts of a case--even
if later proven to be factually inaccurate in some respect is still-a- necessarlly
protected decision under- our adversarial system. .- . Attorney Edmonds advised
me that based on discussions with her client. about po:ssibly undisclosed .assets, -
"she-had a good faith ‘belief that another look at :David W. Harwell's financial
holdings was possible. In addition, as Attorney Edmonds has previously stated,
she believed in ‘good faith that the time constraints under which she was- :
-representing Mrs. Harwell required her, to assert some claims in order to preserve -
the record even though dorng SO was counter to the Medlatlon Agreement

(See Jan. 31,2017 Expert Report of Burnele Venable Powell, at 3 & 10 1] 12)
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The law is clear that in fact if Cl1ent had a potent1al cla1m she needed to promptly ﬁle it.

or rrsk losmg it forever A "[N]o proceeding for enforcement or allowance ofa cla1m or collectlon

of a debt may be commenced more than thirty days after the personal representative has--malled' a- e

»  notice of disallowance or partial 'disall_owance-of the claim in accordance with the -pr'o_visi(')ns-ofE B

'Section 62-3-806." See S.C. ACode;§ 62-3-804(5)." As a result,_Atto'rne:y_EdmondsAacte'd- — based

- on information the Client provided her — in an effort to protect her Client's interests. She had a
reasonable basis for asserting that claim, and the trial court: properly: elected not to .impose "

" sanctions upon her.

Bryan-Harwell'can certainly not. present any: evidence of bad faith With' regard to the .. -

filing of the prenupt1al agreement cla1m The undlsputed ev1dence shows that Attomey Edmonds

filed that action solely 1n an effort to protect the 1nterests of C11ent There is no ev1dence that o

--:mahce or ill will mot1ved Attorney Edmonds w1th regard to the assertlon of this claim. To the
contrary, she was actmg 1n the best of fa1th to protect her Cl1ent's 1nterests

Bryan Harwell c1tes Russell V. Wachovza Bank N.A., 370 S C. 5 633 S. E 2d 722 (2006)

for- the propos1t1on that Attomey Edmonds should be sanct1oned under the Act because she :ZTA%

B contmued" the prenupt1a1 agreement clalms after she should have known that they lacked ment
In Russell, a child challenging a “will was sanct1oned for mar_ntalmng.her cla1ms despite clear N :
”jeyidence that they lacked merit: | | | |

The affidavit from Testator's attorney made it clear that the estate plan represented - -
Testator's -wishes. Other affidavits confirmed that Testator was fully capable of
- thinking for himself and executing his testamentary documents as- he desired..
- Mim's argument that she continued the litigation on the advice of counsel is
‘without merit because subsequent d1scovery revealed that she was not entirely
honest with ‘her attorneys. Therefore, ‘we hold: that the trial court properly
' 1mposed sanct1ons pursuant to the FCPSA. : : -

-~ See zd 1370 S.C. at 18, 633 S. E 2d at 729. In this case, there was. no ev1dence presented showmg

that the prenupt1al clalms were w1thout merit. To the contrary, Attorney Edmonds belleved that L

'-there was a leg1t1mate challenge to the very bas1s for Bryan Harwell's sanct1ons request the F 1nal

Decree (End1ng_ Actlon). Bryan Harwell has not' shown that the evrdence was so clear that -:'Q
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Attomey Harwell needed to stop bellevmg her . Cl1ent Moreover there is no ev1dence that .
Attomey Edmonds d1d anythlng to “continue” the prenupt1al agreement c1a1m There is no

ev1dence that she conducted d1scovery or. caused Bryan Harwell to incur any- expense on them -

- Rather, she simply filed the claim to protect her Client's interest. In fact, as it turned out, Client

withdrew those claims only afew months after they- were -ﬁled - _
Therefore for the foregomg reasons the: trial judge properly held that sanct1ons should '

not be 1mposed on Attorney Edmonds w1th regard to the "prenuptial agreement claim."

‘ .YV;I.. " THE TRIAL JUDGE PROPERLY REFUSED TO IMPOSE THE SAN CTIONS AT
. ISSUE IN THIS APPEAL, BECAUSE ATTORNEY EDMONDS WAS IMMUNE .
FROM LIABILITY '

In addrtlon to the foregomg, Attorney Edmonds 1s immune from suit under the Act and

Rule ll Case. law is clear that “an attomey is immune from 11ab111ty to thlrd persons ar1s1ng S

from the performance of hiis. profess1onal act1v1t1es as an attomey on behalf of and w1th the

knowledge of his client” Gaar v N Myrtle Beach Realty Co, Inc., 287 S. C. 525 528-29,339 -

S.E.2d 887 889 (Ct App 1986) A]n attomey owes no duty to a non-chent unless he

‘breaches some 1n_dependent duty to a th1rd.person or acts in hls own pe_rsonal mterest, outsrde. o

the scope of his representation of the client. .”’_ Argoe v. T hree Rivers Behavioral Ctr: &
Psychzatrzc Sols 388 S. C 394, 400 697 S.E. 2d 551, 554 (2010) (cztzng Stzles V. Onorato 318 -
- 8.C.297 (1995))

The record is dev01d of any ev1dence that Attomey Edmonds in any mstance acted outs1de o

the scope: of representatlon of her Cllent Bryan Harwell only makes a mere declaratory o -

statement, without evidentiary support, in his Answer, Counterclalm and Third-Party Complaint

 that “third-party defendant acted in her own personal interést-and motivation outside the scope of . - h

her representation of the Peti_tioner.” Bryan Harwell does not attempt to show how- Attorney: ~

‘Edmonds acted beyond the scope of her representation. “Even.if the attorney who initiates:civil = - .

~ proceedings for:his_clien't has no 'probable cause to do so, he is still not li.able if he acts ;primar_ily

for the purpose of aiding his client in obtaining a proper adjudication of the. client's.claim.” " -
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Gaar, 287 S.C. at 529, 339 S.E.2d at 889 (citing Restatement (Second) of Torts, §-674 cmt. d
(1975)). Therefore, this- Court should affirm the trial judge's refusal to impose requested

sanctions on Attorney Edmonds.
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CONCLUSION

For the reasons set forth- above this Court should affirm the tr1a1 Judge S refusal to 1mpose» '
* sanctions on Attorney Edmonds w1th regard to the surviving spouse and prenupt1a1 clalms in this -

matter. .

August 2, 2018 BARNWELL WHALEY PATTERSON &
' o ' HELMS, LLC

288 Meeting Street Suite 200 (29401)
" Post Office Drawer H ..
Charleston, SC 29402 -
(843) 577-7700 Fax: (843).577- 7708
mdc@barnwell-whaley.com :

bwagner@barnwell-whaley.com’
Attorneys for Appellants/Respondents
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The Honorable Jenny Abbott Kitchings SC Court of Appeals
"Cletk of the South Carolina Court of Appeals ' _

P.O. Box 11629
Columbia, SC 29211

Re: Deborah B. Harwell v. Robert Bryan Harwell, individually and as Personal Representative of the Estate -
of David W. Harwell, and South Carolina Department of Health and Environmental Control Division
of Vital Recotrds, and Law Office of Deirdre W, Edmonds, PA; and Deirdre W. Edmonds, individually
Appellate Case No.:  2017-002290
Case No.: 2016-CP-21-1435

Dear Ms. Kitchings:

Please find enclosed an original and one (1) of Law Office of Deirdre W. Edmonds P. A and Deirdre
W. Edmonds’ Respondents® Initial Brief and Desngnatlon of Matter and Proof of Setvice in the above-
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and Designation of Matter and Proof of Service to us in the self-addressed stamped envelope provided herein.

By copy of this letter, we ate setving copies of the enclosures upon all counsel of record and upon the
Pro Se Defendant, Deborah Harwell, at her new mailing address, via Cettified Mail.

If you have any questions, please do not hesitate to contact me at (843) 577 7700. Thank you for your
assistance in this matter. With kind regatds, I am

Sincerely,

Barbara ]. Wagnér

BJW/cl
Enclosures
www.barnwell-whaley.com
'.SOUTH CAROLINA OFFICE: NORTH CAROLINA OFFICE
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Deborah B. Harwell v. Robert Bryan Harwell, individually and as Personal Representative of the Estate
of David W. Harwell, and South Carolina Department of Health and Environmental Control Division
of Vital Recotds, and Law Office of Deirdre W. Edmonds, PA; and Deirdre W. Edmonds, individually
Appellate Case No.:  2017-002290

Case No.: - .2016-CP-21-1435

cc w/enc.: Kevin M. Barth, Esquire- (with enclosures)
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Gena Phillips Ervin, Esquire- (with enclosures)

Blake A. Hewitt, Esquire- (with enclosures)

Deborah B. Harwell, 1459 River Highway, Mootesville, NC 28117 — (with enclosutes)
Deirdre W. Edmonds, Esquire — (with enclosures)
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