EXHIBIT A



The South Carolina Court of Appeals

Madison Cone, individually and on behalf of Tower
Street Capital Management, Inc., Respondent,

V.

Curtis C. Stewart, Atlantic Intermediaries, LLC, Allstar
Financial Group, Inc., and Tower Street Capital
Management, Inc.

Of whom Atlantic Intermediaries, LLC, and Allstar
Financial Group, Inc. are the Appellants.

Appellate Case No. 2018-001038

ORDER

<

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.’

(Lt 1

D, f L ,

Columbia, South Carolina - Fi LE D
g B 2008
0 —7

! The request for this court to impose sanctions is denied.



cc:

Scott Michael Mongillo, Esquire
Ronald L. Richter, Jr., Esquire
Eric Steven Bland, Esquire
Thornwell F. Sowell, III, Esquire
Bess Jones DuRant, Esquire



EXHIBIT B



The South Carolina Court of Appeals

Madison Cone, individually and on behalf of Tower
Street Capital Management, Inc., Respondent,

V.

Curtis C. Stewart, Atlantic Intermediaries, LLC, Allstar
Financial Group, Inc., and Tower Street Capital
Management, Inc.

Of whom Atlantic Intermediaries, LLC, and Allstar
Financial Group, Inc. are the Appellants.

Appellate Case No. 2018-001038

ORDER

After careful consideration of Appellants' filings, this appeal is dismissed because
the Report and Order of the Special Arbitrator is not immediately appealable. The
remittitur will be sent as provided in Rule 221, SCACR.

MDD

FOR THE COURT

Columbia, South Carolina
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Scott Michael Mongillo, Esquire
Ronald L. Richter, Jr., Esquire
Eric Steven Bland, Esquire
Thomwell F. Sowell, II1, Esquire
Bess Jones DuRant, Esquire




EXHIBIT C



Bess DuRant

From: Eric S. Bland <ericbland@blandrichter.com>

Sent: Monday, August 6, 2018 5:41 PM

To: Bess DuRant

Cc: John A. Sherrill; Ronnie Richter; Biff Sowell; Kirk Watkins; Amy Kelly; Allyson Connor;
Scott Mongillo; Mary-Ellen Shirley

Subject: Re: Madison Cone, individually and on behalf of Tower v. Allstar Financial Group, et. al,;

Case 01-17-0005-1287

Arbitrator Sherrill. | hope you are having an enjoyable summer. Consistent with our past communications we will be
appealing the Court of Appeals decision and filing the appropriate action with the South Carolina supreme court within
the time period required.

Eric S. Bland

Bland Richter, LLP

Attorneys at Law

1500 Calhoun Street {29201)
Post Office Box 72

Columbia, South Carolina 29202
{. 803.256.9664

f. 803.256.3056

c: 803.600.7476
ericbland@blandrichter.com
www.blandrichter.com

On Aug 6, 2018, at 4:05 PM, Bess DuRant <bdurant@sowelldurant.com> wrote:

Dear Arbitrator Sherrill,

Attached please find the South Carolina Court of Appeals’ Order, denying Allstar Financial Group, Inc.’s
and Atlantic Intermediaries, LLC's petition for rehearing.

Please let me know if you need any further information.

Best,
Bess DuRant

Bess J. DuRant
Member, SOWELL + DURANT

1325 Park Street, Suite 100
Columbia, SC 29201

803.722.1100 | sowelldurant.com

NOTICE: This e-mail is confidential and may contain information which is legally privileged or otherwise
exempt from disclosure. If you receive this message in error, please delete this message from your
device. Sowell & DuRant, LLC is a South Carolina limited liability company.



NOTICE: This e-mail is confidential and may contain information which is legally privileged or otherwise
exempt from disclosure. If you received this message in error, please delete this message from your
device.

<Court of Appeals Order denying Atlantic and Allstar’s Petiton for a rehearing.pdf>



EXHIBIT D



THE STATE OF SOUTH CAROLINA
In the Supreme Court

IN THE ORIGINAL JURISDICTION JUN 01 2018

Q
County of Richland S-C. SUPRENME COURT
Civil Action No.: 2016-CP-40-7402
Madison Cone, individually and on behalf of Tower Street Capital
MaNAZEMENL, . vt esiee e snen i i eeeans e Petitioner,
V.
‘The Honorable Robert E. HOO, ...o.ocvivviieeeee e e s Respondent.

PETITION FOR WRIT OF MANDAMUS AND MEMORANDUM IN SUPPORT

Thormwell E. Sowell, Il (SC Bar No. 5197)
Bess J. DuRant(SC Bar No. 77920)

Sowell Gray Robinson. Stepp & Laffitte, LLC
1310 Gadsdern Street

Columbia, South Carolina 29201
803-929-1400

bsowellfsowelleray.com
bdurant/@soivellgray.com

Attorneys_for Petitioner



Péetitioner Madison Cong, individually and on behalf of Tower Stre€t Capital Management
(“Cone™) hereby moves and petitions this Court for an Order, pursuant to Rule 245 of the South
Carolina Rules of Appellate Procedure, granting Cone’s Petition for-Writ of Mandamus directing
the Honorable Robert E. Hood to rescind and vacate his order-attached hereto as Exhibit A. Judge
Hood's order grants Defendants Atlantic Intermediaries, LLC’s and Allstar Financial Group, Inc.’s
Motion to Lift Stay and to Stay Arbitration attached hereto as Exhibit B.

On Friday May 235, 2018 Judge Robert Hood filed.a Form 4 order that directly contravenes
his- order of August |, 2017 denying Plaintiff’s Motion for Reconsideration under Rule 39(e),
SCRCP, Exhibit C. The August order stated in pertinent part: “Once-again, [ hereby find.and order
that Plaintiff’s claims asserted in the Complaint against Allstar and Atlantic MUST BE
ARBITRATED TO FINALITY and be binding on the parties in accordance with the terms set
‘forth in.the arbitration p‘ro‘vision contained in the January 31, 2014 Consulting Agreéement and as
such the within action is STAYED PENDING THE FINAL ARBITRATION DECISION.”
(emphasis added)

There has been no final arbitration decision. Instead, the responderits seek to lift the stay to-
appeal an interiny, interlocutory discovery orderentered in the arbitration-administered by the AAA
purstant. to Judge Hood’s order of August 1, 2017. Therefore, Judge Hood’s order of May 25,
2018 is so legally inappropriate and clearly erroneous that he should be directed to rescind the
order and thereby allow the arbitration to resume and proceed to a final arbitration decision. In
other words, Judge Hood’s order is so unsuppgrted by factand law that his, ruling was essentially
ministerial, he was‘without-any discretion, and the motion before:him had to be denied as a matter
‘of Plaintiff’s right. Judge Hood was under a dx-lty to deny the motion.

A writ of mandamus is appropriate to cotrect an abuse of discretion. 52 Am.Jur.2d,
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Mandamus §12. Mandamus will issue when:
a. The lower court’s discretion is abused so clearly and indisputably a3 to compel the
promipt intervention by the Court of Appeals;
b. A lower court has exceeded its jurisdiction;.
c. A lower court wilifully disobeys a procedural rule laid down by the United States
Supreme Court;
d. The lower-court’s order is clearly erroneous as:a matter of law.
52 Am.Jur.2d, Mandamus §16.

In'this case Judge Hood has abused his discretion, and hisorder is clearly erroneous. There
was nothing he could do legally other than deny the referenced motion. Judge Hood exceeded his
jurisdiction, as hé had already compelled the matter to-arbitration and stayed the action pending
the final arbitraiion decision. Judge Hood willfully disobeyed the clear preference of this Court
and the United States Supreme Court in favor of arbitiation. Judge Hood’s .order is clearly
erroneous as a matter-of law.

The proper outcome here is beyond peradventure or doubt: This Court and. the United
States. Supreme Court have a decided preference forarbitration. See, e.g:,; Landers v. Fed. Deposit
Ins. Corp., 402 S.C.°100, 109, 739'S.E.2d 209, 213 (2013) and Epic Sys. Corp. v. Lewis, Nos. 16-
283, 16-300, 16-307, 2018 WL 2292444, at *7 (U.S. Sup. Ct. May 21, 2018) (noting the “viftues”
of arbitration include-its “speed and simplicity and inexpensiveness.”™). Further, Judge Hood has
'co‘mpe’lled_the case to arbitration pending the final arbitration decision. He made the defendants’
bed in arbitration and now they must sleep in it until there is a final arbitration decision. Judge
Hood has no authority to reverse his prior order. Not even this Court has that authority because

an order ¢compelling arbitration is commonly not appealable. The inescapable irony here is that
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Petitiorier could not appeal Judgé Hood's order compelling arbitration, but.the Circuit Court has
now essentially given the defendants an interlocutory appeal in the face of its own order
compelling arbitration'.

South Carolina courts favor and give deference to arbitration, as does the United States
Supreme Court. There is no appeal afforded until after a final award. Strategic Resource Co. v.
BCS Life Ins. Co., 367 S.C. 340, 345, 627 S.E.2d 687, 689-90 (2006) (reversing trial court grant
of an injunction as there is an adequate remedy at law to appeal the final results of the arbitration);
Blake v. Ecker, 93 Cal. App. 4th 728 (Cal. Ct. App. 2001) (once arbitration was compelled the
court lost jurisdiction over the matter until the arbitration concluded); Ex Parte Wheistone, 289
S.C. 580, 580-81, 347 S.E.2d 88,1,,88 1-82 (1986) (interim rulings are not subject to review until a
final arbitral award has been made). A stay enables parties to proceed to arbitration directly,
unencumbered by the uncertainty and expense of additional litigation and generally precludes
interference until the final award.

Regdardless of whart is stated above, and the clear fact that the Circuit Court has no
jurisdiction to lift the stay pending arbitration, there is'no appeal.from an intetfim discovery order.
“An order compelling discovery is net immediately appealable even if it is challenged as violating
the att'ofncy-client privilege.” Wieters v. Bon Secours-St. Francis Xavier Hospital, Inc., 381 §.C,
332,33, 673 S.E.2d 417, 418°(2009). If there is no appeal from a-circuit court order-compelling
discovery there is clearly no appeal from a similar order by an arbitrator after the Circuit Court
divested itself of jurisdiction by compelling arbitration and-issued a stay PENDING THE FINAL

ARBITRATION DECISION.

!.An appeal by Petitioner of Judge Hood’s Form 4 Order is'not an adequate-remedy because the
Petitioner does not.get what arbitration is all about, “speed and simplicity and ineXpensiveness.”
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Judge Hood’s order directly contravenes his order of August 1, 2017, and therefore violates
his solemn duty to deny the motion by Atlantic Intermediaries, LLC and Allstar Financial Group,
Inc. There are no jurisdictional or other grounds for what the Circuit Court has done, and the order
must be rescinded in the clear interest of justice. The Circuit Court's order is so clearly and
fundamentally wrong that to order a rescission and vacation of the order is to direct Judge Hood
to engage in an essentially ministerial function because he has no jurisdiction and no discretion to
do what he has done in this case. Therefore the Petitioner requests this Court to issue a Writ of
Mandamus to the Honorable Robert E. Hood requirinig and directing him to rescind and vacate his
order of May 23, 2018 attached hereto as Exhibit A”.

SOWELL GRAY ROBINSONSTEPP & LAFFITTE, LLC

By: ' Y l/\’t“ AL ,

Thornwell F. Sowell 111, SC Bar No
Bess J. DuRant, SC Bar No. 77920
1310 Gadsden Street (29201)

Post Office Box 11449

Columbia, South Carolina 29211
(803) 929-1400

5197

Attorneys for Petitioner
Columbia, South Carolina
June 1, 2018

2 Also attached hereto and incorporated herein by reference as Exhibit D is Petitioner’s Opposition
to Motion to Lift Stay and to Stay Arbitration filed with the Circuit Court.
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Exhibit A




FORM 4

ST.AT,E. OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Richland

IN THE COURT OF COMMON PLEAS CASENO. 2016CP4007402
Madison Cone et al Curtis Stewart et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)

D JURY VERDICT. This'action came before the court for arial by jury. The issues
have been tried and a verdict rendered:

DECISION BY THE COURT. This'action camie totrial or hearing before the court,
The issues have been tried or heard and a-decision rendered.

D ACTION DISMISSED (CHECK RE.:lSO:\’):D:Rulg 12(b), SCRCP.;D Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);
[Jother

(]  ACTION STRICKEN (CHECK REASON):["] Rule 40(j), SCRCP; [_] Bankruptcy;

D Binding arbitration, subject to right to restore to confirm, vacate or modify-
.arbitration award;

D Other

STAYED DUE TO BANKRUPTCY )
DISPOSITION OF APPEAL-TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

'B'Afﬁrmed; D Reversed; D Remanded;.

Other

o

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER - COURT, TRIBUNAL, OR
.ADMINISTRATIVE AGENCY:OF THE CIRCUIT COURT RULING IN THIS'APPEAL.
IT 1S ORDERED AND ADJUDGED: [ ] See attached order (férmalorder to folfow)[/] Statement of Judgment
by tlié Court:

Defendants Allstar Financial Group, Inc.’s-and Atlantic.Intermediaries; LLC's motions
to lift the stay-and request for a preliminary injunction are granted. Defendants’
attorneys to submit formal order within ten (10) days. '

A ORDER INFORMATION
This orderD ends |y | does not end the case. D See Pase 2 for additional information, .

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class lo any party not proceeding in the Electronic Filing System on 05/25/2018 .

Tower Street Capital Management Inc

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10of2
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Court Reporter:
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¢

E-Filing Note;- The date of Entry of Judgnient is the same date as reflected on the Electronic File Stamp and.the clerl's
entefing of the date of judgment above is.not required in those covaties. The clerk will mail.a copy of the judgmént to
parties whofre not E-Filers or who are appearing pro se. Sce Rule 77(d), SCRCP.
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SCRCP Form 4CE (08/31/2017) ) Page 20f2



Richland Common Pleas.

Case Caption: Madison Cone , plaintiff, et al vs Curtis Stewart , defendant, etal
Case Number: 2016CP4007402

Type: Order/Electronic Form 4

So:Ordered

s/ R.E. Hood #2164

Electronically signed on 2018-05-25-12:59:35 page'3 of 3
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Exhibit B




STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CIVIL ACTION NO: 2016-CP-40-7402

Madison Cone, individually and on behalf

\ , DEFENDANT ATLANTIC
of Tower Street Capital Management, Inc.,

INTERMEDIARIES; LLC’S AND
DEFENDANT ALLSTAR FINANCIAL
‘GROUP; INC.”S NOTICE OF MOTION
AND MOTION FOR RELIEF FROM
'EXISTING STAY AND REQUEST
PRELIMINARY AND PERMANENT
INJUNCTION PURSUANT TO RULE 65
OF THE SOUTH CAROLINA RULES
OF CIVIL PROCEDURE

Plaintiff,
VS.
Curtis C. Stewart, Atlantic Intermediaries,

LLC, Allstar Financial Group, Inc., and
Tower Street Capital Management, Inc.

e e ™ e e Mt N’ S S ~

Defendants.

TO: PLAINTIFF ABOVE NAMED

YOU WILL PLEASE TAKE NOTICE that Defendant Atlantic Intermediaries, LLC and
Defendant Allstar Financial Group, Inc. (hereinafter collectively referred to as. “Allstar”),
pursuant to Rule 65 of the South Carolina Rules of Civil Procedure and based upon the following
facts and case law respectfully moves for a relief from the stay and requests a preliminary and
permanent injunction to be-issued against the American Arbitration Association and International
Centre for Dispute Resolution (FAAA”) and its agents from continuing Case: 01-17-0005-1287.
This injunction is necessary because the AAA’s Atbitrator, John Sherrill (“Arbitrator Sherrill™),
and Sherrill’s Special Referee, Hal Gray (“Gray”), have (1) demonstrated a manifest disregard of
the law-and have (2) engaged in a perverse misconstruction of the law in ordex‘in_g the invasion of
Allstai’s and Atlantic’s attorney-client. privilege.! Under well-established South Carolina law,

Allstar and Atlantic have a substantial right to maintain their attorney client privilege and 1o be

Vsee Batten v. Howell, 300 S.C. 545, 549, 389 S.E.2d 170, 172 (Ct.App.1990) and Harris v. Bennett, 332 S.C. 238,
503 S.E.2d 782 (Ct.App. 1998)

[
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représented by their préferred attorney.? The reasons for granting this Motion for Temporary and
Permanént Injunction are as follows:

1. On December 16, 2016, Plaintiff filed a Complainl_ in this matter in Richland
County Circuit Court bearing Case No.: 2016-CP-40-7402.

2. Eric S. Bland, Esquire (“Bland”) of Bland Richter, LLP, represents Allstar and
Atlantic in this matter.

3. On July 11, 2017, this Court issued an Order that compelied the Plaintiffs’ claim
against Allstar and. Atlantic into arbitration with the AAA and which also stayed Case No.: 2016-
CP-40-7402. Thereafter, on August 2, 2017 this Court denied Plaintiffs’ Rule 59 motion to
reconsider and once again ordered the matter to be arbitrated against Defendants Allstar and
Atlantic. 3

4, The AAA arbitration was assigned to Arbitrator Sherrill and allocated case
number Case: 01-17-0005-1287.%

5. On November 20, 2017, Plaintiff commenced a strategy of depriving Allstar and
Atlantic of their preferred attorney, Bland, by ideritifying Bland as a witness in the matter on the

allegation that Bland had oichestrated “bribes” and “conspiracies” with Allstar’s President.’

6. A bribe is a crime.
7. Plaintiffs’ discovery response was defamation per se against Bland.
8. Allstar and Atlantic have a “substantial right” to use Bland as their counsel.

Furthermore; the deprivation of the right to ones. preferred attorney would affect the attorney-

* See Hagood v: Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005).
3 Thc action is proceediiig in circuit court under this’ caption number against: Defendant Curtis Stewart.

* In the arbitration proceeding, the Plaintiff became:the Claimant’ and Allstar becaine the Respondent. For continuity
m this motion-Allstar shiall-continue to use the term Plamnl’f 1o refer to Madison Cone.

> See Plaintiffs’ Responses to Respondents® First Set of Interrogatories at response sixteen (16) attachied as Exhibit
A.

(S8
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client relationship, which is essential in our adversarial system. In Hagood v. Sommerville, 362

S.C. 191,607 S.E.2d 707 (2005), our Court ruled:

“We conclude an order granting a motion to disqualify a party's attorney in
a civil case affects a substantial right and may be immediately appealed
under Section 14-3-330(2). Such an order implicitly falls within the
statutory 'définiition of a substantial right under Section 14-3-330(2)(a).
The right ta be represented by an attorney of ones choosing is one of those
rare orders which, in *198 effect, could detérmine the action and prevent a
judgment from which an appeal might be taken, or could discontinue an
action due to the potential impact on both the attorney-client relationship
and the overall litigation and. trial of the case. Moreover, the right to be
represented by ones preferred attorney is closely related to the right to a
particular inode of trial, a well-established substaitial right. Deprivation
of the right 1o ones preferred attorney would affect the attorney-client
relationship, which is extremely iinportant in 6ur adversarial §ystem.
Furthermore, an appeal after final judgment .and a new trial, if granted,
would not ‘adequately protect a party's interests because it would be
difficult or impossible for the affected party or the appellate court to
ascertain by any objective standard- whether prejudice resulted from :the
disqualification. We further conclude, as we have with regard to the right
to a particular mode of trial, an order granting a motion to disqualify a
party's preferred attorney must be immediately appealed or any later
objection in. a subsequent appeal will be waived. Cf. Flagstar Corp., 341
S.C. at 72, 533 S.E.2d at 333 (party is required to immediately appeal if.
denied a mode of trial to which he is entitled as a matter of right; and
failure to do so forever bars appellate review of the issue.” (Emphasis
supplied.)

9. The right to counsel of one’s choice in on par with the right to the protection
afforded by the attorney client privilege. See Affidavit of David Brett attached hereto as Exhibit
B.

10. After protest, the: Plaintiff withdrew the identification of Bland as a witness but
did not cease in its efforts to invade the attorney client privilege.

{V.  Through the arbitration proceedings, Allstar and Atlantic. have inade’ voluminous

production to the Plaintiff in excess of three thousand two hundred (3200) documents. Allstar

and Atlantic have also sought to preserve and protect its attorncy client privilege. Via two
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privilege logs,-Allstar and Atlantic withheld approximately 110 privileged documents based on
various privileges such as “Attorney-Client Privilege,” “Attorney Work Product,” ‘?Anticipatic;n
of Litigation,” and “Advice of Counsel.”

12. Many of these 110 privileged documents:included Bland’s email communications
with Allstar aind Atlantic regarding the contracts which are the subject matter of the arbitration.

13.  The Plaintiff maintained that the privilege was not applicable under the crime
fraud exception to the attorney client privilege and repeatedly referred to Bland’s advice to his
clients in the underlying matters as a crime. Arbitrator Shertill eventually directed-the Plaintiff
to cease making references to a crime as it related to the contested communications at a hearing
concerning; the privileged documents.

14, In his written April 16, 2018, Order coricerning the 110 privileged documents,

Arbitrator ‘Sherrill wrote that, ... [ have made the pcint that we are not looking at a potential

crime 1n this situation, . R

15. It was in this same Order that Arbitrator Sherrill appointed Gray as a Special
Refereeto conduct an-in-camera review of the 110 privileged documents.

16.-  Despite the fact that a review of Allstar’s and Atlaritic’s privil‘eged documents
represented a substantial right and despite the fact that Allstar and Atlantic had requested an
evidéntiary hearing in order to present the full facts and circumstances of the communications
such that a proper context could be afforded for purposes of the review, Allstar and Atlantic were
denied.a hearing or evéri oral arguments on the 110 privileged documents and were not told what

the Special Referee was reviewing to make his decision.

® See.Arbitrator’s Ruling onClaimant’s Motion for In Camera Review of Documents Withheld -from-Production as
Privileged at page three dated April 16, 2018 attached as ‘Exhibit C.

4
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17. Thereafter, on May 3, 2018, in a scant unreasoned two-page decree without
making a reasoned order and setting forth the facts and documents which supported his
conclusions, Gray ordered ‘the inhvasion Allstar’s and Atlantic’s attorney client privilege by
directing the production of numerous attoiney-client privileged documents to the Plaintiff
(attached as Exhibit D). However, in the same decree, Gray simultaneously. ruled that some
docunients were-privileged and should NOT be produced.

18.  Ih a manifest disregard for his own decrée and in a perverse misconstruction of
the law, Gray ordered the production of approximately thirty-two (32) documents which he
had:simultaneously determined to be privile_ged.T

19.  The decree directing the invasion of the attorney -client privilege iis. more. than
‘mere error. It is-arbitrary and capricious.

20.  How on one hand can a document be privileged. and protected, yet on the same
hand be subject to production? This incongruity is a manifest disregard for Allstar®s and
Atlantic’s attorney-client privilege and must be vacated.

21, In South Carolina State Highway Department v. Booker, 260 S.C. 245, 195
S.E:2d 615, 651 (1973), our Court held that the attorney-client privilege has long been
recognized in South ‘Carclina. The privilege is based upon a public policy that the best interest
of society is served by promoting a relationship between the attorney and the client whereby
utimost confidence in the ¢ontinuing secvecy of all confidential disclosures made by the client
within the relationship is maintained.

22.  OnMay 7, 2018, Bland emailed Arbitrator Sherrill as follows:
¢

7 For exaniple, Gray ordered that 'RESP-001346 was privileged ‘and should not.beproduced. Yet, Gray ordered
,RESR-OOISSC be. prqduced and this document contains the same email chain that is privileged :ii_n RESP-001346.
Gray repeated this same obvious error-numerous times in his May 3% decree. Allstar’s and Atlantic’s cdulaﬁel counts
approximately thirty-two (32_) such érrors but Gray's decree and accompanying spread sheets are difficult to
analyze.

15
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... the Respondents will be taking a .direct appeal from Special Releree Gray’s
May 3, 2018 order regarding the privileged documents at issue. to.the circuit court
which on August 1, 2017 stayed the matter and compelled it into arbitration. Mr.
Gray's order is deficient in a number of material. respects which affects the
substantial rights of the Respondents ... '

23. On May 8, 2018, Sherrill responded to Bland’s email in part as follows:
....As you know, in accordance with the arbitration-agreement between the parties
that “all claims, demands;, disputes, controversies, differences or
‘misunderstandings  between the parties...shall be settled by arbitration,” Judge
Hood of the Circuit  Court-granted your clients” Motion and ordered this case to
arbitration on July 10, 2017. Therefore, until thé court's referral order is
rescinded or modified, this  arbitration will proceed as set forth in the current
Scheduling Order, including the final evidentiary hearing on June 11-15, with or
without the participation of your clients. ..

24.  On Thursday May 8, Sherrill went further and-brazenly stated:

...if Defendants do not get relief from the stay by Wednesday May 16, 2008 I

wil}E order them produced as set forth in Mr. Gray’s order (on Wednesday May
16")."

25.  Today having been informed of Allstar's and Atlantic’s decision to seek this
injunction Arbitrator Sherrill has indicated that he will wait and see whether a hearing on the
injunction is scheduled before proceeding further.

26.  Allstar and Atlantic seek an injinction against fuither procéedings in the
arbitration fof the: purpose of pursing their appellate rights following the order directing the
prodiction of attorney client privileged comimunications.

27.  In accordance with S.C. Code Section 15-48-200 (a)(6), appeals may be taken
from “a judgement or decree” entered in an arbitration matter.? [Emphasis. Added).

28. By the May 3, 2018 order which constitutes a final decree on this fundamental
issue, Allstar and Atlantic have suffered the invasion of a substantial right which is immediately

appealable.

B lmpomantly,--ﬂw section lists “judgments” separately from “decrees.” To the extent that the-Plaintiff will contend
that only the final judgment of-the Arbitrator is appeaiable, the Plaintiff is mistaken.

6
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29.  In accordance with S.C. Code Section 15-48-200(b), appeals from matters in
arbitration “shall be taken in the same and to the same extent as from orders or judgments in a
civil action.”® [Emphasis Added].

30.  Had the May 3, 2018, decree invading'privilege béen entered as an order in a civil
action, Allstar-and Atlantic would have taken the same appeal..

31.  Absent an injunction from this Court, Arbitrator Sherill has indicated a clear
intent to proceed with the arbitration but more importantly to obtain the privileged documents for
himself and to provide them to the Plaintiffs and their-counsel.

32.  The decision on whether or not to grant an injunction is a discretionary one. See
Fuller-Ahrens Partnership v. South Carolina Department of Highways dnd Public
Transportation, 311 S.C. 177, 427 S.E.2d 920 (SC. App. 1993).

33, “The granting of preliminary injunctive relief'is within the sound discretion of the
trial court.” The Court must nevertheless proceed with due regard for certain established
considerations “while a finding of damages is not a prerequisite to the issuance of an.injunction,
the decision to issue injunctive relief must be based upon a balancing of the equities.” See Smith
v. Phillips, 318.S.C. 453,458 S.E.2d 427 (1995) [citations omitted).

34, Pursuant to Rule 65 of the S.C.R. Civ. and interpretive cage law, interim equitable
relief in the naturé of"a;pre‘liminary injunction should be granted if the following criteria are met:

a. If immediate ifreparable injury will occur if the relief is not granted;

b. If the movant has the reasonable possibility of achieving success on the
merits;

¢. If the movant will suffer more harm if the preliminary relief is not granted
than the non-movant will suffer if the-relief is.granted; and

® jmportantly, the section lists “judgements” separately from “orders”; To the extent that the Plaintiff will contend
that only the final judgementofthe Arbitrator is appealable,-the Plaintiff is-mistaken.

7
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d. Ifthe public interest, if relevant, will benefit or not be harmed.

See James A. Meritt and Sons v. Marsh, 791 F.2d.328 (C.A.4 S.C. 1986); Blackwelder Furniture
of Statesville, Inc. v. Seilig Mfg. Co., Inc., 550 F.2d 189 (4™ Cir. (N.C.) 1977).

3s. Injunctive relief is warranted because Allstar and Atlantic will suffer immediate
and irreparable injury if its attorney client privilege is invaded by the AAA.

36. Injunctive relief is warranted because Allstar and Atlantic will likely succeed on
the merits of its appeal as the May 3, 2018, decree contains manifest errors of law,

37.  There is no likelihood of harm to the AAA or the Plaintiff becausé Plaintiff is not
entitled to the documents which Gray has determined to be privileged yet simultaneously has
 ordered to be produced. Moreover, the only harm that the Plaintiff could recite would bé the
temporary delay of the proceedings while Allstar and -Atlantic pursue their appellate rights.

38.  The continuing injury to Allstar and Atlantic outweighs any harm that could result
to the AAA or Plaintiff.

39. The permanent injunctive relief against AAA would prevent it:

a. From ordering the documents produced that Gray has been determined to be
privileged; and

b. From continuing Case: 01-17-0005-1287, until a final-appellaté ruling.

40.  Public interest supports the issuance 0f a temporary testraining order, preliminary
injunction, and/or permanent fifjunction to protect Allstar and Atlantic and to’ sta‘y Case: 01-17-
0005-1287 because the attorney-client privilege involves a substantial right and is based upon
sound public policy that the best interest of 'society is served by promoting a relationship
between the attorney and the client whereby utmost confidence in the continuing secrecy of all

confidential disclosures made by the client within the relationship is maintained.
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41.  Based upon the foregoing facts and well-established case law, Allstar and Atlantic
seek an order preventing Plaintiff from receéiving their attorney-client brivileg’ed documents .as
mandated by Gray’s May. 3™ decree and an order preventing AAA from continuing Case: 01-17-
0005-1287 in order to-permit Allstar and Atlantic to-appeal the May 3, 2018, decree through the

South Carolina appellate system.

BLAND RICHTER, LLP
Atiorneys for Defendant Aflantic Intermediaries,
LLC and Defendant Alistar Financial Group, Tne.

s/Eric S. Bland

Eric S. Bland (SC Bar'No. 64132)
1500 Calhoun Street

Post Office Box 72 _
Columbia, South Carolina 29202
Telephone803.256.9664
Facsimile 803.256.3056
ericbland@blandrichter.com

s/Ronald L. Richter, Jr.

Ronald L. Richter, Ji. (SC Bar No. 66377)
s/Scott M. Mongillo

Scott M. Morigillo (SC Bar No. 16574)
Peoples Building

I8 Broad Street, Mezzanine
Charleston, South Carolina 29401
Telephone 843.573.9900

Facsimile 843.573:0200
ronnic@blandrichter.com
scott@blandrichter.com

Columbia, South Carolina

May 14,2018
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AMERICAN ARBITRATION ASSOCIATION
Case Number: 01-17-0005-1287

Madison Cone, individually and onbehalt )  Civil Action No.: 2016-CP-40-7402
of Tower Street Capital Management, )
Inc, )
Claimant, ) CLAIMANT’S RESPONSES TO
) RESPONDENTS’ FIRST SET OF
Vs, ) INTERROGATORIES TO THE
: ) CLAIMANT DATED OCTOBER.19,

Atlantic Intermediaries, LLC and Allstar ) 2017
Financial Group, Inc,, )

)

Respondents, )
)

TO: ERICS.BLAND AND RONALD L. RICHTER, JR., ATTORNEYS FOR THE
RESPONDENTS:

Claimant Madison Cone, individually and on behalf of Tower Street Capital Management,
Inc. (“Claimant”), by and through the undersigned attorneys, herein responds to Respondents’ First
Set of Interrogatories. In setting. forth responses thereto, Claimant doés not waive the attorney-
client, work product, or any other pr‘iviiege or immunity from disclosure which may attach to
information called for herein or responsive to the Requests. Claimant does not concede the
relevance or materiality of the Interrogatories, or the. subject matters to which the Interrogatories
refer. These responses are submitted by Claimant subjectsto and without in any way waiving or
intending to waive, but on the contrary, intending:to.reserve and reserving;:

A, All questions as to competency, relevancy, materiality, privilege and admissibility
of evidence for any purpose of any of the documents referred to or responses given, or the subject
matter thercof and.any subsequent proceeding, or the trial of this action or any other action or

proceeding;
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B. The right to object to other discovery procedures involving or relating to the subject
matters of the Interrogatories'to which are herein resporided; and

C. The right at any time to revise, correct, add to or clarify any of the responses set
forth herem or documents referred to herein,

GENERAL OBJECTIONS TO INTERROGATORIES

The following objéctions apply to each of the Interrogatories and are incorporated by
reference in éach of this Claimant’s specific.responses thereto:

A. Claimant objects to every [nterrogatory that purports to-impose obligations.on this
Claimant beyond the requirements of Rules 26 and 33 of the South Carolina Rulés of Civil
Procedure, which will govern this Claimant’s responses.

B. Claimant objects to the Interrogatories to the extent they seek materials prepared in
anticipation of liligation, or which contain or reflect or call for the disclosure of the mental
impressions, conclusions, opinions or legal theories of any attorney .for Claimant, or any other
information protected by the South Carolina Rules of Civil Procedure. Claimant.will not produce
such information.

C. Claimant objects to each Interrogalory to the extent it seeks-or may be deemed to
seek or require the production or disclosure of information or documents created or generated-after
and/or as.a result of this lawsuit being filed.

D. Claimant objects to the Il\terrogalorigs to the extent théy seek information protected
from discovery under the:attorney-client privilege. Claimant will not produce such information.

E. Claimant objects to the Iiiterrogateries to the extent they call for identification or

-production of information that is equally available to the requesting party.

N
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F. Ciaimant objects to the instructions and definitions provided with the
Interrogatories to the extent that they purport to be directed not only to Claimant, but also to other
individuals and entities that are:separate and distinct from Claimant.

G. Claimant objects to the definition of the term “you” and “your™ contained in the
Interrogatories to the extent that the definition incorporates individuals and entities that are
separate and distinct from Claimant.

H. Claimant objects to the definition of the terms “documents,” “all documents,”

“identify,” “identification,” and “give the identity of:*on the grounds:that these definitions impose:
y . g ty g p

obligations on Claimant beyond the requirements of Rules'26 and 33 of the South Carolina Rules
of Civil Procedure, which will govern Claimant’s responses. Specifically, such definitions are
overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence.

L. Claimant objects to the Interrogatories to the-extent that they seek information
which may have been lost or destroyed in the normal course of business before Claimant’s claim

arose in this action.

J. In responding to the Interrogatories, Claimant states that he has conducted a.diligent

search, reasonable in scope, of those files and records in Claimant's passession orcontrol believed

to be the miost likely to contain information responsive to the Interrogatories. In the event,
therefore, that further information, documents, records, or files responsive to any of the
Interrogatories are identified or brought to Claimant’s attention, Claimant reserves the right to
amend or supplement these responses.

Subject to the foregoing- and without waiving same, Claimant hereby responds to the

Interrogatories as follows:
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INTERROGATORIES

l. Give the names and addresses of persons known to the parties or counsel to be
witnesses concerning the facts of the case and indicate whether or not written or recorded

statements have been taken from the witnesses and indicate who has possession of such statements.

ANSWER: Curtis C, Stewart
) c/o Amy L.B. Hill
Jolin T. Lay
Gallivan, White & Boyd, P.A.
Post Office Box 7368
Columbia, South Carolina 29202

Written and/or recorded statements from this witness have been taken.

Rex Boylston

‘¢/o Thomas K. Barlow

Halligan, Mahoney, & Williams
1301 Gervais St, #900
Columbia, South Carolina 29201

Written and/or recorded statements from this wituess have been taken.

Sean Bates

Accountant for Ariel

c/o Amy L.B. Hill

John T. Lay

Gallivan, White & Boyd, P.A.
Post Office Box 7368

Columbia, South Carolina 29202

Written.and/or recorded statements from this witness have not been taken,

Scott Self
Atlantic Intermediaries
¢/o Richard T. Schwartz
Risk Theory, LLC
13455 Nocl Road, Suite 2300
Daillas, Texas 75240
Written and/ar recorded statements from. this witness have been taken. The

deposition of this witness was taken on Novembeér 17, 2017 in the Common
Pleas casc against Curtis C. Stewart.
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Andrew Heaner

Allstar

¢/o Eric S, Bland

Ronald L. Richter, Jr.

Scoft Mangillo

Bland Richter, LLP

18 Borad Street

Charleston, South Carolina 29401

Written and/or recorded statements from- this witness have not been taken.

David Brett

Registered Agent for Atlantic Intermediaries, LLC
140 Stoneridge Drive, Suite 260

Columbia, South Carolina 29210

Written and/or recorded statements from this witness have not becn taken.

Geoff Russell

Atlantic Intermediaries

‘¢/o Richard T. Schwartz
Risk Theory, LLC

13455 Noel Road, Suite 2300
Dallas, Texas 75240

Written and/or recorded statements from this witness have not been taken.

Scott Hamilton

Registered Agent for AllstarFinancial Group, Inc.
365 Northridge Road, Suite 400

Atlanta, Georgia 30350

Written and/or recorded statements from this witness-have been taken.

Brian Cochcroft, CPA

Mauldin & Jenkins

508 Hampton Street, #100
Columbia, South Carolina 29201

Written and/or recorded statements from this witness have been taken,

Eric S. Bland, Esquire
Bland Richter, LLP
PO Box 72

Columbia, SC 29201
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Written and/or recorded statements from this witness have not been taken.
2, Set forth a list of photographs, plats, sketches or other prepared documents in
possession of the barty that:relate to the claim or defense in the case.
ANSWER: See documents to be produced in:Claimant’s response to Respondents’

request for production upon the entry of an appropriate Protection Order.

3. Set forth an itemized statement of all damages, exclusive of pain and suffering,

clainied to have been sustained by Cone individually and those separately suffered by Tower,
ANSWER: Tower Street has been damaged in an amount measured by its
entitlement under the December 11,2012 letter from:Scott T. Self, less what it received under
the Consulting Agreement dated January. 30, 2014, plus costs and attorneys’ fees, treble
damages, and punitive damages. Cone has been damaged in his forty-five (45%) percent
interest in Tower Street, plus costs and attorneys’ fees, ‘treble damages, and punitive
damages.

It is estimated that the total gross written premium, while insured by Knight, for
Venture and Prime was $180 million per yeai', with exception for 2017 when Prime moved

away from Knight. Money owed to Tower Street under the original contract:

Year Commission Due Under Original Corntract (éstimated)

2014 $2.25 million due to Tower Street (1.25% of $180 million)
2015  $2.25 million due to Tower Street (1.25% of $180 million)
2016 $2.25 million due to Tower Street (1.25% of $180 million)

+ 2017 %1 million due to Tower Street (1.25% of $80 million)
2018 $ 7.75 million TOTAL '

Commission Already Paid to Tower Street by Atlantic:

Year Commission Paid by Atlantic/Allstar
2014 $600,000
2015 $450,000

6
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2016 S_ZO[)‘O_OO {approx.)
1,_250,(_)00 TOTAL

Net. owed to Tower Street by Allstar:

$7.75 million — $1.25 million = $6.5 million Total Owed

4, Identify every expert witness that you intend to use as a witness at the trial of this
¢ase and for each such expert witness, set forth the subject matter-on which the withess:is expected
to-testify, a complete statement of all opinions to be expressed and the basis and reasons for the
opinions, the détav or other information considered by. the witnéss in forining the opinions, any
be made to the expert and his or her hourly rate, and the qualifications of the witness, including a
list of-all publications authored by the witness.
ANSWER: Claimant has not retained an expert witness. at this time. Claimant
-réserves the right to amend or supplement this response in accordance: with' the South
Carolina Rules of Civil Procedure.

5. For each person known to the parties or counsel.to be a witness concerning the facts
-of the casg, set-forth either a summary sufficient to inform the other party of the. important facts
known to or observed by such witness, or provide a copy .of any written or récorded statements
taken from such witnesses.
ANSWER: See answer to Interrogatory. No. 1.

6. Tdentify all written or electronic communications occurring between Respondents
and/or their agents or représentatives and Cone or Tower 'cc')ncem‘i'ng those matters alleged in the

Complaint.

ANSWER: See documents to be produced in Claimant’s response-to Respondents’

' request for production upon the entry of an appropriate Protection Order.

27

Z0V200vdD910Z#ISYD - SVITd NOWWOD - ONVIHOIM - Wd 8L-v vl Ael gL0Z.- G314 ATIYOINOAELO3T3




7. Identify all files, records, documents, or other items, including those made or stored
eleCtronically, regarding and/or referencing the matters alleged in the Complaint.

ANSWER: See documents to be produced in.Claimant’s response to Respondents’
request for production upon the entry of an a"pp’rop_riate-Protection Order.

8. Identify all entities in which Cone has an ownership interest and specify the state
of registration for the entity, amount of interest you own in each entity and date(s)-of acquisition.
ANSWER: Tower Street Capital Management

South Carolina

45% equity-and 50% voting rights

Januaiy 13,2011

Second Avenue Capital, Inc.

South Carolina

80% equity and-voting rights

April 24,2017

Cone also.owns shares in_publicly-traded entities.

9. Please provide the name, address, amount of shares held for each shareholder(s) of
Second.Avenue Capital, Inc., its address for its principal place of business and please state the
amount of shares issued forthis entity.

ANSWER: Objection. Claimant objects to Intelfrogatory No. 9 on the:grounds that
it seeks information not reasonably calculated tolead to the discovery of admissible evideénce,
Subject to these objections and withiout waiving the same, Claimant answers-as follows:

Second Avenue Capital, Inc.

1201 Main Street, Suite 1980

Columbia, South Carolina 29201

10,000 shares issued:

8,025 shares — Madison Cone,

534 Yachting Rd _
Lexington, South Carolina 29072
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1,000 shares —- DWBI Investmeinits, LLC
4455 LBJ Freeway, Suite 1080
Dallas, Texas 75244
975 shares — Robert J. Khoury Declaration of Trust
1540 N State Parkway, Suite 16CD.
Chicago, Hlinois 606010
10.  List all bank accounts with bank name and address that Cone or Tower deposited
any funds from Respondents or other funds earned by Tower.
ANSWER: Bank Meridian, NA
SCBT
South Carolina
SCBT
South Carolina ,
Tower Street Capital Management, Inc.
Wells Fargo, NA
South Carolina
Tower Street. Capital Management, Inc.
Original bank was Meridian Bank --- Not sure of account number --- shortly after

opening the account South Carolina Bank & Trust p_l’xrchased_ the bank and the account

transferred in the acquisition

South Carolina Bankers Trust (now South State Bank & Trust.) Account was closed
to open a Wells Fargo account --- Account was in the name of Tower Street Capital
Management, Inc.

Wells Fargo Bank N.A. Account is still open and in the name of Tower Street Capital
Management, Inc.

1. From December 2012 to June 2016, identify the ownership percentage of Tower
Street Capital Management, Inc. ("Tower")

ANSWER: Madison Cone — 45% equity and 50% voting rights
January 1, 2013
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Curtis C. Stewart — 45% equity and 50%. voting rights
Ja‘nu'ary 15,2013

Rex Boylston ~ 10% shareholder

2. From December 2012 to June 2016, identify-all distributions and their amounts,

dates of distributions and identity of those who received such distributions to the shareholders of
Tower.
ANSWER: Objection. Claimant objects to Interrogatory No. 12 on the grounds
that it is vague, confusing, and is not reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections and without waiving the same, Claimant
will produce documents responsive to this Interrogatory.

13. Pleasc state how Rex Boylston acquired his alleged 10% ownership'in Tower.
ANSWER: It was given to him upon agreement by Curtis C..Stewart, Rex Boylston,
and Madison Cone shortly after Stewart and Boylston’s departure from Companion.

14, Please state the namé and contact information for the attorney or law firm that

incorporated Tower.
ANSWER: David Siddons
SiddoasLaw Firm, PC
246 Stoneridge Drive, Suite 100
Columbia, South Carolina 29210
13. Please state -thé amount of and how Claimant paid for his initial shares in Tower
(i.e. check, cash, gtc.)
ANSWER: Claimant paid nominal consideration for his initial Tower Street
shares. Claimant believes he paid $100.00 by check.

16.  Please state the facts underlying Claimant's contention that Defendant Stewart is

"usurping corporate opportunities” as alleged in paragraph 16 of the Complaint and please identify

10
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pertinent documents, things, dates of usurpation, individuals who participated in the usurpation,. or
persons with knowledge of the same.

ANSWER: Objection. Claimant objects to [nterroga’tory No. 16 on the grounds
that it is vague as to “things.” Subject to these objections and without waiving the same, see
deposition of Scott Self, with exhibits, taken November 17, 2017,

Curtis Stewart accepted bribes from Allstar, through Allstar’s strawman: “Atlantic
Intermediaries.” These bribes were to the detriment of Tower Street, were orchestirated by
Allstar’s president: David Brett, and executed by Allstar’s.attorney: Eric Bland and Tower
Street’s contact at Atlantic: Scott Self. This was all to benefit the owner of both Allstar and
the strawman: Atlantic: Andrew Heaner. The dates of usurpation are believed to be in
December 2013 and shown to be in January of 2014 by the checks beginning to compensate
Curtis Stewart for January of 2014. In addition, every other check sent to Allied was.an
example and au incident of usurpation. Please see production for documents and personal
statéments.

i7. Please state the date; location, attendees with their last known address, and if any

minutes, resolutions or writings were written concerning the meeting at which Defendant Stewart
"cast his vote" as is desefibed in paragraph 25 of the Complaint and please identify pertinent
documents, things, or persons with knowledge of the same.
ANSWER: Objection. Claimant objects to.Interrogatory No. 17 on the grounds
that it is vague as to “things.” Subject to tliese objections and without waiving the same, see
deposition of Scott Self; with exhibits, taken Novéember 17, 2017.

January 6, 2014 in a meeting §|1eciﬁcail)' about Allstar/Atlantic’s December letter,

with-all shareholders (voting and non-voting) of Tower Street Capital Management present,
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Curtis Stewart stated clearly his stance that under no circuinstancés did he want to be in a
legal battle with Allstar or Atlantic. See production for minutes of the meeting.

18. Please state the specific "percentage of a ceded premium™ as well as the "capped

limits" that Claimant describes in paragraph 26 of the Complaint and please identify pertinent
documents, things, or-persons with knowledge of the:same,
ANSWER: Objection. Claimant objects to Interrogatory No. 18 on the grounds
that it is vague as to “things.” Subject to these objections.and without waiving the same, see
Consulting Agreement dated January 30, 2014, exhibit 13 ‘to deposition of Scott Self.
Pertinent documents, things, or persons with knowledge of same are identified in the
deposition of Scott Self, with exhibits, taken November 17,2017.

Tower Street was to receive 1.25% of -the Gross Written Premium of Venture and
‘Prﬁne, subject to a cap of $600,000 in 2014, $450,000 in 2015, and $300,000 in-2014.

19.  Please explain with detail the faéts underlying the contention that, "the Consulting
Agreement was a fraudulent device to wrongfully divert monies which rightfully belonged to
Tower Management to Defendant Stewart” as is alleged in paragraph 27 of the Complaint and
please identify pertinent documents, things, or persons with -knowledge‘ of the same, the dates of

when such occurred or was formulated and those who orchestrated the same.

ANSWER: ‘Objection. Claimant objects to Interrogatory No. 19 on the grounds ‘

that it is vague as to “things.” Subject to these objections and without waiving the same, see
deposition of Scott Self, with exhibits, taken November-17, 2017, Curtis Stewart, Allstar, and
Atlantic failed to disclose.that the reduction in payments to Tower Street, resulting from the
December 11,2012 agreement, were now 'going to Stewart, Allstar, and/or Atlantic. Further,

Curtis Stewart has admitted the scheme.

Z0b.£L00bdD91L0ZH#ASYD - SYITd'NOWWOD - ANVIHDIM - INd 9LY ¥L Aepy gL0Z - aAT1d ATIVOINOYLO33




20. Please- state the -exact amount.of money that was "wrongfully diverted” and the
dates on which it was diverted as is alleged in paragraph2T ot the. Complaint and please identify
pertinént documents, things, or persons with knowledge of thé same or those who orchestrated the
same.

ANSWER: Objection. Claimant-objeéts to Interrogatory No. 20 on the grounds

that it is vagie as to “things.” Subject to these objections and without waiving the same, the

‘exact amount is calculated by subtracting the amounts paid to Tower Strect under the.

Consulting Agreement, dated January 30, 2014, from the amounts.due Tower Street per the
letter of December 11, 2012, from Scott Self to Tower Street. See deposition -of Scott Self,
with exhibits, taken November 17, 2017, for identification: of the requested documents,
things, or persons.

$440,000 that we know of thus far, but it is beliéved that there may be more monies
tliat were diverted to Stewart, in addition. Please see documents from SunTrust in
Production. Until we receive:all of our production requests, we will not know the exact dollar
amount of damages. Please see #3 of this document for an estimate of the total damages to
Tower Street.

21, Pléase state the: exact amount of money that Claimant has been deprived of as a
result of the alleged conspiracy and to whom said roney was djverted and when and please
identify pertinent documents, things, or persons with knowledge of the same or those who

orchestrated the same.

ANSWER: Objection. Claimant.objects to Interrogatory No. 21 on the grounds

that it is vague-as to “things.” Subject to these objections and without waiving the same, see

response to Interrogatory No. 20. Claimant has.also suffered special damages resulting from
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the conspiracy because he has incurred substantial costs and attorneys’ fees to enforce his
rights in Tower Street and has lost his position in the insurance industry.

22. Please state the amount.of money that Tower-should have received from December
11,2012 to June 30, 2016, from whom. the money should have come from, and what percentage
of that money should have gone to Cone, Tower, Defendant Stewart, and Rex Boylston.
ANSWER: Tower Street should have received the monics called for in Scott Self's
letter of December 11,2012, 100% to To_w’er, with 45% to Cone, 45% to Stewart and 10% to
Rex Boylston'when distributions were made.

Please see #3 --- 100% of that should have gone to Tower. The distributions should

have been 45% for Stewart,45%: for Cone,.and 10% for Boylston after-accounting for Cone’s

salary of 875,000,

There is question as to whether Stewart should have received any commissions at this
point because Mr, Stewart fraudulently held himself outto. be licensed. insurance producer
and in SC a licensed producer cannot legally share commissions with -an unlicensed
producer:

Also, Allstar/Atlantic’s obligations did not end on June 30, 2016. To the Claimant’s
knowledge, Allstar still has an arrangement.on venture, and Allstar is still obligated to pay
the.1.25% commission to Tower Street on the commissions to date and going forward for so
long as that rclationship exists.

23. Please state with specificity. the facts (such as dates, times, locations, participants,
topics of discussion, amounts, etc.) underlying the allegation that “Stewart, Atlantic, and Allstar

have schemed and conspired to wrongfully divert moniés" as is alleged in paragraph.30 of the
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Complaint and please identify pertinent documents, things, or persons with kowledge-of the same
including the kr,eq'uisite "special harm or damage” suffered by Cone-or Tower.

ANSWER: Objection. Claimant objects to Interrogatory No. 23 on the grounds
that it is vague as to “things.” Subject to theseobjections and without waiving the same, see
deposition of-Scott Self, with exhibits; taken November 17,2017, Further, Curtis Stewart has
admitted to the scheme.and conspiracy. The special harm. or damage suffered by Cone or
Tower is their attorneys’ fees and costs in the Common:Pleas case and this arbitration, and
further, Core has lost his position in the insurance industry. -

Discovery is ongoing,

24.  Please state the specific fiduciary duties that Respondents Atlantic. and Allstar
breached as'to Claimant as is alleged in paragraph 41 of the Complaint and articulate the legal
reason forthis contention, Provide the date(s) of when-a (iduciary.duty relationship was established
and when the reposed trust was agreed to by Respondents.

ANSWER: Claimant objects to this interrogatory as seeking a legal
conclusion. Subject to this objection and without waiving the same, Curtis Stewart owes
Tower and Madison Cone fiduciary duties by virtue of being a shareholder in Tower.

Additionally, based on these prior dealings and relationships, Madison Cone placed a special

confidence in Curtis Stewart so that Curtis Stewart, in.good conscience, is bound: to act in-

good faith.

Discovery is ongoing.

In the original contract, Allstar/Atlaiitic volunteered and agreed to handle the
commissions of Tower Street coming from Knight’s reveinue. See the original-compensation

agreement, paragraph 2:
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Atlantic will net its reinsurance brokerage out of the ceded premium before sending
it to Knight. We can either net the Tower fee out at the same time and send it to you
or, if you prefer and it is acceptable to Knight, we will net out only our portion and
you can collect your fee from Knight

A fiduciary by definition is supposed to prudently take care of tlie money or assets
held in trustfor another person or, as in this case, entity, Tower Street entrusted its funds to
‘be handled by Allstar and Atlantic for safekeeping, and Allstar and Atlantic abused its role
repeatedly by withholding commission in attempts to get to keep what was rightfully an asset
of Tower Street and bribing the general counsel of Tower Street to scheme against the
remaining shareholders. Good conscience requires Allstar and Atlantic to act at all times for
the benefit of Tower Strect. Allstar and Atlantic cannot-approve an action that will provide
them a benefit and that does not primarily benefit Tower Street.

25.  Please explain the facts (sucﬁ as datés, times, locations, participants, topics of
discussion, amounts, result, etc.) underlying the contention that Respondents Atlantic and Allstar
"knowingly acted in a self-serving manner by encouraging: Stewart to disregard his fiduciary
duties™ to Claimant as is alleged in paragraph 41 of the Complaint and please identify pertinent
documents, things, or persons with knowledge.of the:same.

ANSWER: See the deposition of Scott Self, with exhibits, taken on
November 17, 2017, Further, Curtis Stewart admitted to the scheme and conspiracy.

Discovery is ongoing.

In the SunTrust production, Mr. Stewart began receiving $8,333.33 per month in
February of 2014, just days after the rencgotiating of the contract, However for the first
month’s payment in February, the payment was $16,666.66, implying that Stewart was being

paid for the previous month's work for Allstar/Atlantic, as'well. No party ever informed the
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Claimant that Mr. Stewart was having side conversations and side arrangements with
Allstar/Atlantic during the same period as the renegotiations were taking place.

26. Please state with specificity the facts (such as dates, times, locations, participants,
topics of discussion, amounts; result, etc.) underlying the allegation that Respondents Atlantic and
Allstar "illegally aided and abetted” Defendant Stewart as alleged in paragraph 42 of the Complaint
and please identify pertinent dates, documents, things, or persons with knowledge of the same.

ANSWER: Objection. Claimant objects to Interrogatory No. 26 on the
grounds that it is vague as to “things.” Subject to these objections and without waiving the
same, see the deposition of Scott Self, with exhibits, taken on November 17, 2017. See also
response to Interrogatory No. 235, Further, Curtis Stewart admitted to the scheme and
conspiracy.

Discovery is ongoing.

27. Please state with specificity the facts and evidence-(such as dates, times, locations,
participants, topics of discussion, amounts, result, etc.) underlying the allegation that Respondents
Atlantic.and Allstar "wrongfully combined and conspired to harm and deprive Tower Management
of monies rightfully owed" as alleged in paragraph 48 of the Complaint and please identify
pertinent documents, things, or persons with knowledge of the same.

ANSWER: Objection. Claimant objects to Interrogatory No. 27 on the grounds
that it is vague as to “things.” Subject to these objections and without waiving the-same, sce

the deposition of Scott Self, with-exhibits, taken on.November 17, 2017. Sce also response to

Interrogatory Nos. 25 and 26. Further, Curtis Stewart admitted to the scheme and

conspiracy.
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28. Please describe with specificity the "scheme" alleged in paragraph 49 of the

Complaint and please identify pertinent dates, documents, things, or persons with knowledge of
the same.
ANSWER: Objection. Claimant objects to Interrogatory No. 28 on the grounds
that it is vagué as to “things.” Subject to these objections and without waiving the same, see
the deposition of Scott Self, with exhibits, taken on November 17, 2017. Seé also response to
Interrogatory Nos. 25 and 26. Further, Curtis Stewart admitted to the schefhe and
conspiracy.

29. Please state-what is meant by the term “freeze out" as is alleged in paragraph 49 of
the-Complaint and please identify pertinent dates, documents, things, or persons with knowledge
of the same and when such-occurred.

ANSWER: Objection. Claimant objects to Interrogatory No. 29 on the grounds
that it is vague as to “things.” Subject to thege objectiofis- and without waiviig the same,
“freeze out” is defined in the South Carolina Cérporafc Code §§ 33-14-300, et seq., and in

the case of Kiriakides v. Atlas ' Vending Svstems:

The contract of 2014 is the tool that was used to cut Cone-and Tower Street out of its
asset-(account receivable). The freezing out implies the-cutting out of Tower Street and Cone
by the conspiring and fraudulent-actions of Stt;.v"'art, Allstar, and Atlantic.

30.  Please state the exact type, amount, and proof for all "special damages" Claimant
contends it has suffered as is alleged in paragraph 50 of the:Complaint and please identify pertinent
documieits, things, or persons with knowledge of the same.

ANSWER: Objection. Claimant objects to Interrogatory No. 30 on the grounds

that-it is vague as to “things.” Subject to these objections and without waiving the same,

38

20p.00vdD9102#3SVO - SVI1d NOWWOD =~ ANVIHDIY - Wd 9L ¥1 AW 8102 - A3 TId ATTYOINOYLOI T




Claimant’s special damages are his and Tower Street’s costs and attorneys’ fees,

Further, Claimant has 1éft the insurance industry due to this incident and had to
'rest_ar"t his career from ground zero.

31 Please state with specificity the facts (such as dates, times, locations, participants,
topics of discussion, amounts, result, etc.) underlying the allegation that Respondents Atlantic and
Allstar "participated in this fraud by their own representations and omissions regarding monies
owed to Tower Management" as alleged in paragraph 54 of the Complaint.and please identify
pertinent dates, documents, things, or persons with knowledge of the same and when it occurred.
ANSWER: Objection. Claimant objects to Interrogatory No. 31 on the grounds
that-it'is vague as to “things.” 'SAu'bject to these:objections and witliout waiving the'same, see
the deposition of Scott Self, with exhibits, taken November 17, 2017. Further, Curtis Stewart
-admitted to the scheme and conspiracy.

January 7, 2014 meeting to renegotiate — David Brett; President, Alistar and Scott
Self, President, Atlantic

See production for other records.

32. Please state how Claimant was "ignorant" of the alleged "unfair dealings" asis
alleged in paragraph 60 of the Complaint when he received a copy of letters from Defendant
Atlantic dated December 11, 2012, August 2, 2013, December 20, 2013, and January 13, 2014,
(See letters -attached heréto as Exhibit A and‘incorporated by reference.)

ANSWER: Madison Cone was unaware of the unfair dealings in which
Respondents were engaged. The cited letters did not disclose the unfair dealings. Claimant
‘was: ignorant that Atlantic and Allstar had réache,d an accommodation with Curtis Stewart,

in éffect, bribing him to change the deal between-Atlantic and Tower Street.
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Claimant was never informed by any parties of the bribes being paid to Curtis
Stewart, the only person who ¢ould block a vote to sue Allstar during this rénegotiation.
Claimant was not informed that Curtis was already workin.g for Allstar in January of 2014
as shown in the SunTrust banking records: Even though Claimant ésked repéatedly about
other monies being paid to Curtis Stewart,.Claimant was only given denials and lies about

whether there were bribes or payments of any sort:

See deposition of Scott Self, with exhibits, taken November 17, 2017.

33, Please articulate the factual basis why Claiimant Madison Cone did not object in
writing to, ask for explanation, or request more information regarding the letters set forth in Exhibit
Ain2012; 2013, or 2014. Please identify pertinent documents, things, or persons with knowledge
-of the same when they were received. If such written objections exist, please produce.
ANSWER: Objection. Claimant objects to Interrogatory No. 33 on the grounds
that it is vague as to “things.” Subject to theése objections and without waiving the same,
Madison Cone was unaware of the fraud and unfair dealings in which Respondents were
engaged. He did not know the cited letters were part of the fraudulent scheme created by
Respondents. Madison Cone objected ‘to Scott Self in an email.dated December 20, 2013,
exhibit 7 to the deposition of Scott Self. See email exhibit 12 to deposition of Scott Self.

Claimant was in full agreement with the letter in December 2012.

Claimant was not concerned about the August 2013 lctter because Stewart could
negotiate all that hie wanted to but he only had 50% voting ability so.all decisions would have
to be run by Coné as the other 50% voting partner before being finalized and approved. (It
was not until this litigation began that it was brought to Cone’s attention by the SC

Department of Insurance that Stewart is not legally able to negotiate any deals involving

20
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insurance premiums — even though Stewart represented himself to be fully licensed on
numerous occasions).

Claimant did put into writing his concerns about the Decembér 2013 letter to all. of
the parties. Claimant requested 2 meeti"ng with Allstar's Chairman and never heard a
response.

Stewart assured Claimant that Stewartwas acting in the best interest of the firm and
as‘Tower Street’s general counsel, Claimant followed the lead of counsel.

34, Please articulate the factual basis for the legal contention that the alleged acts
"affects.the public and/or is capable of repetition" as is alleged in paragraph 67 of the Complaint.
ANSWER: See Memorandum in Opposition to Respondénts’ Motion to Dismiss.
Further, discovery is ongoing.

Stewart has been sued by two other‘insurance companies in the past.

Allstar has been sued on multiple occasions for breach of contract.

On more than one occasion, Allstar/Atlantic abused their fiduciary duties.and
withheld commissions in hopes of keéping portions of Tower’s commissions.

Allstar/Atlantic are no longer paying commissions that are currently. owed and
accruing.

35. From December 11, 2012 to June 30, 2016, please state all actions Claimant
Madison Cone undertook at Tower concerning Tower's business relationships. with Respondents
Atlantic and Allstar and Knight Insurance Company (“Knight") including, but not limited to,
meetings attended with Atlantic, Allstar-and Knightand on what date, times, and who participated
in the same, work performed concerning Atlantic, Allstar and Knight such as contacting existing

or prospective customers or insureds or writing insurance policies, etc. Please identify all emails,

2]
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letters, sales calls and meetings with insureds, ;Jer§i|1e11t documents, things, or persons with
knowledge of the same.

ANSWER: Objection. Claimant objects to Interrogatory No. 35 on the grounds
that it is vague, confusing, and is not reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections and without waiving the same,

Kuight Insurance Group was a “fronting” partner at Companion. Claimant, Madison
Cone, managed the “fronting” division while at Companion. Cone not-only. managed Knight
Insurance Group at Companion but actually initiated the relaﬁonshii) and on-boarded
Knight as a Companion client. Cone was integralin bringing Knight to the table to evaluate
Allstar’s business. Please see emails in Production. After the introduction was made and the
December 2012 contract was in place, Cone and Tower’s role was complete. Cone never
‘missed one meeting that he was invited to.

In April of 2016, Cone was contacted by the President of Knight, Eric Jarvis, that he
was not happy at Knight Insurance. Cone had also had discussions with Scott Self that they
were looking to move the Venture book of business. Cone arranged a meeting with a private
equity group who specializes in insurance and tried to aid Jarvis and Self in their transitions.
While the deal was not a fit for the private equity group, these meetings exhibit Cone’s
initiative-and willingness to go over and beyond the expectations set out con tractually to both
Knight and Allstar/Atlantic.

36. Please state why Claimant did not sign the 2016 "Seitlement Agreement and
Release of All Claims" as attached hereto as Exhibit B.

ANSWER: The fraud thaf occurred in 2014 had been brought to the Claimant’s

attention, and the Claimant was preparing for legal action,
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37. Please state the date Claimant first consulted with an attorney concerning the

alleged missing money, conspiracy, aiding and abetting and/or breach of fiduciary duty or

wrongdoings by Respondents.

ANSWER: Signed engagement letter with Sowell Gray Stepp and Laffitte dated

October 18,2016

SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC

By: s/ Thornwell F. Sowell, 111
Thornwell F. Sowell 111, Esquire
Bess J. DuRant, Esquire
1310 Gadsden Street (29201)
Post Office Box 11449
Columbia, South Carolina 29211
(803) 929-1400
Email: BSowelli@sowellpray.com
Email: BDurant@sowellgrav.com

and

Kirk Watkins, Esquire

Davis Zipperman Kirschenbaum & Lotito, LLO
919 Ponce De Leon Avenue, N.E.

Atlanta, GA 30306

Email: kwatkins@ndzkl.com

Atiorneys for Claimant

Columbia, South-Carolina
Noveémber 20; 2017
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CERTIFICATE OF SERVICE

1, the-undersigned légal assistant of the law offices of Sowell Gray Robinson Stepp & Laftitte,

L.L.C., attorneys for Claimant Madison Cone, individually and on behalf of Tower Streei Capital

Management, do hereby certify that 1 have served all counsel in this action with a copy of the

pleading(s) heréinbelow: $pecified by electronically mailing a copy of the same to the following

address(es):

‘Pleadings:

Counsel Served:

November 20, 2017

CLAIMANT’S RESPONSES TO RESPONDENTS® FIRST SET OF
INTERROGATORIES TO THE CLAIMANT DATED OCTOBER
19, 2017

Eric 8. Bland, Esquire

Bland Richter, LLP

PO Box 72

Columbia, SC 29202

Email: EricBland@@BlandRichter.com

Ronald L. Richter, Jr., Esquire

Bland Richter, LLP

Peoples Building, Mezzanine Level

18 Broad Street

Charleston, SC 29401

Email: roinief@blandrichter.com

Attorney for Allstar Financial Group, Inc. and Atlantic Intermediaries,
LLC

s/ Sadaras E. Carmichael
Sadaras E. Carmichael
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
' | ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CIVIL ACTION NO: 2016-CP-40-7402

Madison Cone, individually and on behalf
of Tower Stréet Capital Management, Inc.,

AFFIDAVIT OF DAVID BRETT
Plaintiff,

Vs,
Curtis C. Stewart, Atlantic Intermediaries,

LLC, Allstar Financial Group, Inc., and
Tower Street Capital Management, Inc.

Defendants.

The Affiant, being duly sworn, deposés and.says as follows:

1. My name is.David Brett and during the applicable time I was the Vice President of
Atlantic Tntermediaries, LLC and 1 am currently President of Allstar Financial Group, Inc.
(collectively referred (o herein as-“Allstar”).

2. In 2013, Allstar retained Bland Richter, LLP to handle all of Allstar’s South
Carolina legal matters.

3. On December 13,2013, Atlantic Intermediaries, LLC rétained Bland Richtér, LLP to either
terminate or renegotiate the Finder’s Fee Agreement at issue in this.litigation.

4, Between December 13, 2013 and January 31, 2-014, I provided Bland Richter, LLP
with confidential information concerning this scope of this representation.

3. I had the right to expect that my communications with Bland Richter, LLP, were
confidential forthe purposes of the engagement.

6. Allstar has great confidence in Bland Richter, LLP.
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7. Eric'S. Bland, Esq. is Allstar’s preferred attorney and Allstar wants him o litigate

the above captioned matter.

FURTHER AFFIANT SAYETH NOT! M @ @ﬂ/
- N . L/

DAVID BRETT

S\_‘&)\RN'TO AND SUBSCRIBED before me this
|4 day of May 2018.

> anu G Ll
NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: < /21 /2023
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AMERICAN-ARBITRATION ASSOCIATION
IN THE ARBITRATION BETWEEN

MADISON CONE, Individually and on behalf
of TOWER STREET CAPITAL
MANAGEMENT, INC,,

Claimant, Case No. 01-17-0005-1287

V.

CURTIS C. STEWART, ATLANTIC
INTERMEDIARIES, LLC, ALLSTAR
FINANCIAL GROUP, INC,, and TOWER
STREET CAPITAL MANAGEMENT, INC.

Respondénts.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ARBITRATOR’S RULING ON CLAIMANTS® MOTION FOR IN CAMERA REVIEW
OF DOCUMENTS WITHHELD FROM PRODUCTION AS'PR'IYIL‘EGED

April 16,2018
Having reviewed the parties’ submissions and heard counsels’ arguments in connection
with Claimants® allegations that certain documents-were improperly withheld from production as
privileged by Respondents and that an in camera review should be ordered to determine whether
these documents should be produced, the undersigned Arbitrator hereby issues the following
ruling:

L PROCEDURAL CONTEXT

The Claimants have objected to Respondents” and Scott Self’s (CEO of Respondent
Atlantic Intefmediaries, LLC) failure to produce-approximately 110 documents-that were listed on
Respondents’ and Mr. Self's privilege logs as being withheld based on various privileges,
including “Attorney-Client Privilege,” “Attorney Work Product,” “Anticipation of Litigation,”

“Advice of Counsel,” and “Internal Financial Documents.”  Claimants argue that numerous
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reasons exist to order full production, including the “Crime/Fraud™ exception to the Attorney-
Clien_tvprivilege. Consequently, Claimants have requested that | order an in caméra review of the
documents listed on pages | and 2 of Respondents’ privilege log and pages | through 4 of Scott
Self’s privilege log to determine whetherthey should be produced, or-whether they were propetly
withheld because of the privileges asserted as listed on said logs. Also, Claimants assert that the
documents labeled “Internal Financial Documents” should not have been withheld at all because
that category of documents-does not constitute a recognized privilege.

Respondents have countered that the documents were properly withheld because of the
privileges asserted, and that an order for an in camera review wotild be essentially-deciding one of
the ceiitral issues in the case: whether a “side agreement” (the “Side Agreement”) entéred into by
Chris Stewart (General Counsel and 50% shareholder of Tower) was fraudulent as to Claimants.
According to Respondents, this’is true because a ruling that the documents involved sheuld even
be reviewed in camera would involve a determination by me that fraud was committed.
Respondents argue that the case shoild proceed to the evidentiary hedring, and only after all of the
witnesses have testified, should it be decided whether to order the:documents produced upon a
finding as to whether the Crime/Fraud exception applies. However, Respondents-add that if | order
an in.camera review of the documents at this time, that review should be conducted by a'separate
arbitrator appointed for that purpose by AAA.

1. ANALYSIS

1. Internal Financial Documents

“There are three categories of documents listed on page | of Respondents’ privileged log

(Bates stamped. no. 0000803 - 0000806; 0000807 - 0000808; and 0000809 - 0000810) that are

identificd with a privilege claim of “Internal Financial Documents.” During the oral hearing and
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briefing schedule in corinection with these production issues, Res.p'ondenls have raised no-credible
argument as to why these documents should be privileged. Therefore, Respondents are ordered to
produce these documents to Claimants by Wednesday, April 18, 2018. This production may be
made with a designation of “Confidential-Attorney Eyes Only.”

2. Crime/Fraud Exception.to Privileges

Initially, I have made the point that we are not looking:at a potential crime in this situation,
so that only the fraud portion of this exception applies to an examination of these documents
concerning their proper protection under the-privileges asserted. Therefore, 1 will henceforth refer

to this claimed exception simply as the “Fraud Exception.”

The parties have submitted extensive authority on the parameéters-and applicability of the.

Fraud Exception in this case which could, if found to be applicable, require the production of the
documents alleged to be protected by “Attorney-Client,” “Anticipation of Utigation,"’ “Attorney
Work Product;” and “Advice of Counsel” privileges. The Fraud EXception to these privileges has
been recognized under South Carolina law when “(T)he -client. was en_g'aged in or planning a
fraudulent. ...scheme when he sought the advice of counsel to further the scheme and... the
documents containing the (privileged materials) . . . beara close relationship to the client’s existing
or future scheme to commit a...fraud,” See, é.g., Chaudhiyv. Gallerizzo, 174 F.3d 394 (4th Cir.
1999), and the party raising the fraud exception “must present evidence sufficient to support.a
reasonable belief that an in camera review may yield evidence that establishes the exception’s
applicability.” United States.v. Zolin, 491 U.S. 554 (1989).

n

3. Alleged Evidentiary Basis Fov:Fr'z‘m_d Bxcep‘tion:To Apply In This Case

The Claimants point out that Respondents’ and Self’s privilege logs show that there were

over 1 10 separate communications claimed to be privileged from the period of December 13,2013
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through January 29, 2014, the period of time-during-which the Consulting Agreement of January
30, 2014, (which replaced the Finder’s Fee Agreement of December I1, 2012) and the Side
Agreement that allegedly continued -Stewart’s commissions at his previous level duringa period
when Tower was subjected to a reducing cap substantially. lowering its commissions each year
(and consequently lowering the commissions due to Claimant Cone) were being negotiated. This
is based upon deposition testimony cited by Claimants in support of theirargument, including the
-depositions of Andrew Heiner, Scott: Hamilton, Curtis Stewart, David Breit, and Scott Self, as well
as other documents already produced in this-case.

Claimants also contend that evidence produced in the case evidences.an attémpt to hide the:
actual amounts of the gross premiums from the Prime and Venture programs which formed the
basis for the Finder’s Fee Agreement so as to indicate to Tower that the premiums received .were
lower than they actually -were, and that this issue was also. no doubt dealt with in the withheld
documents.

Further, Claimants rely upon the “Entire Agreement” provision of the consulting agreement

which states that:

13.  Entire agreement: This -agreement contains the entire
understanding between the parties on these matters and there
have been no prior or contemporaneous oral or other
agreements of any kind ‘whatsoever ds a condition
precedence or inducement. for the execution of this
agreement or otherwise concerning; this agreement or the
subject matter hereof; nor shall any change, addition or
amendment be made hereto to any. of'the terms; covenants,
conditions hereof except by a written signed by the parties.
All prior written or oral agreements are hereby terminated
and no longer in full force and affect.

Claimants contend that the inclusion of the aforementioned provision .in'the Consulting

Agreement constituted a misrepresentation by. Respondents because the Side Agreement which
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was in existence when the Consulting Agreement was signed was not disclosed to Claimants in
violation of that provision. Respondents’ position on this is that the Side Agreement.is merely. a
Co_nsulting_agre’ement_ for Stewart to perform different sefvices for Atlantic, seéparate:and apart from
any of his obligations under the Consulting Agreement, and therefore did not have to be disciosed.

In further support of their argument that the Fraud Exception should apply here, Claimants
contend that deposition testimony has also shown that Respondents” counsel Eric Bland drafted
the consulting agreement; a letter to Tower dated December 20, 2013 that is alleged to be “replete
with untruths,” as well as an undated letter signed by Scott Hamilton in which Atlantic notified
Tower that it would be terminating the Consulting: Agreement. While Claimants do not contend
that Mr, Bland was aware of the alleged fraud involved in the negotiation of the -Side Agreement
at the time he drafted these documents, Claimants cite authority to the effect that an attorney
involved doés not have to be aware of the alleged fraud. for the Fraud Exception to apply, See
United States v. Under Seal (In Grand Jury Proceedings No. 5), 401 F.3d 247 (4th Cir, 2005), and
that the party raising the Fraud Exception must simply “present evidence sufficient to support a
reasonable belief that an in camera review may yield evidence that establishes the exception’s
applicability.” United States v. Zolin, 491°U.S. 554 (1989).

Regarding Respondents’ position that ordering an in camera review at this time would be
essentially deciding a crucial issue.in the case (that of whether fraud was committed), [ do not
agree with this contention. Respondents themselves cited what they described as an “excellent
description” of the Fraud. Exception in the previously. cited case of United States v. Under Seal
(In' re Grand Jury Proceedings No. 5), 401 F.3d247 (4th Cir. 2005). In that case, the court pointed
out that the moving party must simply make a “prima facie showing that the privileged

communications fall within the exception, and that “proof (of such fraud) eithet: by a
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preponderance or beyond a reasonable doubt...is not required.” That is, the moving party “was
not at this prima facie stage of the proceedings required to prove the crime or fraud in order to
secure the ecvidence...Rather, the proof must be such as to subject the opposing party to the risk
of non-persuasion if the evidence as to the disputed fact is left unrebutted:” The court added that
once the prima case was shown, the moving party must show “that the privileged materials bare a
close relationship to the.client’s existing or future scheme to.commit-a crime or fraud,” and that
“Prong | of tliis test is satisfied by a prima facie showing of evidence that, if believed by a trier of
fact, would establish the elements of some violations that was on-going or. about to.be committed.
Prong 2 may be satisficd with a showing of a close relationship between the attorney-client
communications and the possible . . . fraudulent activity,” and “the judge should-require a showing
of a factual basis adequate to support a good faith belief by a reasonable person that in camera
review of the materials may reveal evidence to establish the claim that the fraud'exception applies.”
I find that these'preliminary tests have been satisfied by Claimants to the extent necessary to make
aa in camera review of the withheld documents.appropriate in this case.

4, “Anticipation of Litigation” Challenge

Although the Fraud Exception would also apply to documents withheld on the alleged basis
of the “Anticipation of Litigation” privilege, it is obvious, based upon the submissions of the
partics, that review of those documents will necessarily involve a factual analysis as to. whether

there was actually anticipated litigation at the time the-documents were drafted and/or discussed.

Both parties in their submissions have provided numerous deposition and document cites

pertaining to the paities knowledge and intent during the pertinent period.. Claimants-contend that
an analysis of the documents, as well as the deposition testimony taken in this case so far, will

show that tlie parties to the communications claimed to be privileged in this regard did not actually
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anticipate litigation at the time those documents were drafted; Respondents disagree. | find that
an in camera review of the relevant documents is necessary to determine whether litigation was
anticipated during the relevant period so as to give rise to protection from production based on the
“Anticipation of Litigation” privilege,

5. Other Privilege Issues Involved

In addition, an.allegation of “Anticipation of Litigation,” “Attorney’s Work Product,” and
the “Attorney-Client” privileges does not protect every document in a client’s or a lawyer’s file or
shield from disclosure everything that a party or a lawyer does. In fact; the “Attorney-Client”
privilege only applies to documents or conversations containing advice to the client, not every
communication between an attorney and his or her client. Further, Rule 26(b)(3) of the South
Carolina Rules.of Civil Procedure provides that *(A) party may obtain the ,disco‘véry of docuinents
and tangible things otherwise not discoverable . . . and prepared in anticipation of litigation. . . .
upon a showing that the party seeking driscovery. has substantial need of the materials in the
preparation of his case and that he is unable without undue hardship to obtain the substantial
equivalent of the materials by other means.” All of these factors call foran in camera review of
all of the documents being withheld in this case to determine whether they were properly withheld.

For all of the above reasons, | find that an in camera review of the aforementioned
documiénts withheld in Respondents’ and Self’s privilege logs should be conducted to determine
their admissibility under any of the privileges asserted. 1 find that this would not be a pre-
determination.of whether fraud has been committed in this.case, but simply that the allegations of
the Claimants are sufficient to make a prima facie case that an in camera review of these documents

is appropriate.
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-0, Procedure Ordered

I recognize, understand, and accept the Respondents’ argument that the Attorney-Client
and Work Proeduct privileges are very important and well recognized privileges (as are all of the
privileges asserted), and that they should be honored unless it is found that some clear exception
exists to their invocation. | also recognize that it could be argued that the undersigned Arbitrator,
as-the trier of fact in this case, could be potentially unduly.influenced from viewing the documents
if they are détermined not to be admissible under the privileges asserted, and are, therefore, not
admitted. For that reason, | order that a Special Arbitiator b€ appointed by the. AAA to review
these documents in camera to make. this determination. This should provide the necessary
protection to Respondents where the invocation of the privileges is determined by the Special
Arbitrator to be proper. | recognize that this will necessarily add some additional time and expense
to the-process, but I have already alerted AAA that this was a possibility so they are prepared to
quickly appoint. someone to fill this role, and 1 believé this process is necessary and can be
accomplished quickly and efficiently. It certainly:-will be less cumbersome and expensive than
implementing Respondents’ suggestion of holding the evidentiary hearing, then making the
determination of whether fraud existed based on 'the'évidence, and then, if so, ordering proauction
of the documents involved.

The documents involved should be produced to the Special Arbitrator within two days of
the Special Al'bifrator’s appointiment -and confirmation, and the. Special Arbitrator should be
provided with whatever documentation the parties feel is appropriate for the Special Arbitrator to
make the required review and issue decisions in thisregard. The Special Arbitrator will make all
decisions deeméd necessary and appropriate. under the relevant statutes and rules to make these

production rulings, including whatever additional materials the Special Arbitrator feels it would
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be appropriate to review before making a decision on the production of the withhéld documents,
whether an oral hearing on the issues involved is necessary, and when and under what
circumstances and restrictions any documents ordered to be produced should be delivered. After
the Special Arbitrator’s review is completed, the Special Arbitrator should then issuea ruling as
soon as possible on the production or protection of the documents invoived.

This 16th day of April, 2018.

lo] ol . Sttt
John A. Shertill, Arbitrator

)
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AMERICAN ARBITRATION ‘ASSOCIATION
COMMERCIAL: TRIBUNAL
ATLANTA, GEORGIA

MADISON CONE, individually and on
behalf of TOWER STREET CAPITAL
MANAGEMENT, INC:

Claimant,

~and-

CURTIS C. STEWART, ATLANTIC
INTERMEDIARIES, LLC, ALLSTAR
FINANCIAL ‘GROUP, INC., and

TOWER STREET CAPITAL MANAGEMENT, INC.

Respondents.

AAA Case No. 01-17-0005-1287

REPORT AND ORDER OF THE SPECIAL ARBITRATOR

The undersigned was appointed as a .Special Arbitrator by the
Tribunal to conduct a review a number of documents withheld from
discbvery by Respohdents. The documents were withheld for a
variety of reasons: Attorney-Client Privilege: Documents prepared

inh anticipation of litigation; and interral financial documnents.

I have conducted a review of those documents. My findings as
to the discoverability of them are set forth on Exhibits “A” and

“B” attached hereto which are incorporated by reference herein.

I find a number of the documents to be protected £from
discovery by the attorney~-client privilege; those documents are so
identified on the Exhibits. At least one document I find to be

protected from discovery as having been created in anticipation of
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litigation. I find a number of documents to be neither protected
nor privileged; those documents are identified on the Exhibits
hereto as “Discoverable”. A numbar of the documents claimed to
protected under the attorney-client privilege I find to be
discoverable under the freaud exception tc that przivilege. Those
documents are so identified on the Exhibits. Three documents were
marked “ATTORNEYS EYES ONLY". I dssume that agreement has been
reached among the parties that those documents should only be so
viewed, and I have not undertaken the task of determining if they
are properly discoverable. If I am incorrect in that assumption
and they ére to be reviewed, I ask that counsel so notify me

immediately.

It appears as though twe documents listed on the Respondents’
Privilege Log were not provided to me, Resp. 001428-001429 and
1430-1431. 1If a claim of privilege or protection is still being

claimed upon them, I ask that they be supplied to me immediately.

The documents identified as Discoverable, being either not
protected from discovery, or discoverable under the fraud
exception, shall be produced to Claimants within five (5) days of

the dite of this Order.
50 QRDERED, this;gd day of May, 2017.

Herbert H. Gray, III
Special Arbitrator
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY :OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS CASE NO. 2016 CP-40-7402

Madison Cone; individually and on behalf of Curtis.C. Stewart, Atlantic lntermediaries, LLC

‘Tower Street Capital Management, Inc.

Alistar Financial-Group, Inc. and Tower Street Capital
Management, Inc.

PLAINTIFF(S) DEFENDANT(S)

[ Self-Represented Litigant

_ Attorney for : [] Plaintiff { ) Defendant
Submitted by: or

DISPOSITION T\"PE‘(CHECK ONE)

O JURY VERDICT. This action canie before the court for a trial by jury. The issues ' =3
have been tried and'a verdict rendered. .=

Y DECISION BY THE COURT. This action.came to trial or hearing before the court.”  g=
The issues have been iried or heard and a décision rendered. [ See Page 2 for additiohal mfm%’.mon

O ACTION DISMISSED (CHECK REASQON): D Ruile 12(b); SCRCP; [ ] Rule 41(3) Nl
SCRCP (Vol. Nonsuit); [J Rule 43(k), SCRCP (Settled); [] Other -

O ACTION STRICKEN (CHECK REASON)-[] Rule 40(j), SCRCP; (] Bankruptcy, =
[ Binding-arbitration, subject ta right to restore to corifirm, vacate or modify o
arbitration award; [_] Other w

[J  STAYED DUE TO BANKRUPTCY L\
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ Affirmed; [} Reversed; [) Remandéd; [}:Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULNG IN'THIS APPEAL.
IT IS ORDERED AND ADJUDGED: ﬁSec attached order(formal order to follow) [} Statement of Judgment
by the Court:
ORDER INFORMATION
This-order [} ends?gjoes not end the case.
Additional Informaffon for the Clerk :

|

«'zng}'s

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment. affects’ title to.real or personal property or if any amount
should be enrolled. If there is no judgment.information, indicate “N/A" in otie of the boxés’ below.

Judgnient in-Favor of Judgment Against . Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List.amourit(s) below)

3

Y

%

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above h'\s been provided by the submitting party. Disputes concerning the.dmouits contained in. this
form miay be addressed by way of molion pursugnt to the 5C Rutles of Civil Proccdurc. Amounts to b¢ cgmputed such a3 interest
or additional taxable costs not available at’the time the form and final order are submitted to the judge may be:provided-to the
clerk..Note: Title.abstrag @wg rescarchers should refer to the official court ordér for judgment details.

E-Filing Note: ln E*Filin gfics, the Eourt will electr lcallv sign’this form using a separate electronic signatgre gage.

Circuit Court Judge JJdge Code
SCRCP Form 4C (02/2017) Page | of 4

67




For Clerk of Court Office Use Only

This judgiment was entercd on the day of .20 and a copy mailed first class or

-placed in the:appropriate attorney’s box on this day OW. 20 /-‘?&o attorneys. of record or
lo parties (when appearing pro se) as follows:

Thornwell F. Sowell, H1 Eric-S. 8land'/ Ronald L. Richter
Bess J. DuRant John T.lay, Jr.
S. Jahue Moore: ‘Amy L: B. Hill

ATTORNEY(S).,FOR THE PLAINTIFF(S) ATTORNEY(S) FOR'THE DEFENDANT(S)

Court Repaorter:

-E-TFiting Note: In E-Filing counties, the-date of Entry of Judgment is the same daté as reflected on the Electronic File
Stamp and the clerk's entering of tht date of judgment above’is-not.required in those counties: The clerk will mail a copy
of the judgement fo parties who are not E-Filers or who are appesring pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial-or hearing before the court. The issues have been tried orheard and a decision rendered.

SCRCP-Form 4C (02/2017) . Page 2 of 4
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STATE OF SOUTH CAROLINA ). INTHE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ) CIVIL ACTION NO: 2016-CP-40-7402
_ ~ -2
Madison Cone, individually and on behalf ) K % [
of Tower Street Capital Management, Inc., ) ' e =
) ORDER DENYING -.. © 7.7
Plaintift, ) PLAINTIFF'S MOTION FOR ~
) RECONSIDERATION AND TO'ALTER:
vs. ) OR AMEND ORDER UNDER. ™ °_
) RULE 59(c), SCRCP - @
Curtis C. Stewart, Atlantic Inteimedijaries, ) . <?)
————LLC;Alistar Financial-Group; Incand ) 9
Tower Street Capital Management, Inc. ) .
)
Defendants. )

On December 16, 2016, Plaintiff Madison Cone (“Cotie™ and/or “Plaintiff) initiated this
action in the Court of Common Pleas for Richland County. In February 2017, Defendants
Atlantic Intermediaries, LLC ‘and Allstar Financial Group, Inc. (“Atlantic” and/or “Allstar”
and/or “Defendants”) filed a motion compelling the matter-into arbitration.

On April 27, 2017, a lengthy hearing was held betore the Honorable Robert E. Hood on

Defendants® motion to compel arbitration. On June 12, 2017 this Court notified the parties of the
following':

The following claims will be arbiirared:
Between Cone individually and as-a'representative of Tower against both Atlantic and Allsiar:

Aiding and Abetting a Breach of a Fiduciary Duty, Civil Conspiracy, Fraud, and Violations of
SC Unfair Trade Practices Act.

The following claiins will not be arbitrated:

Between Cone individually and as a representative of Tower and Stewart: Civil Conspiracy,
Fraud, and Violations of SC Unfair Trade Practices Act.

On July 10, 2017, the Court granted, signed and tiléd Defendants Allstar’s and Atlantic’s order
granting the motion compelling the matter into arbitration. The signed and filed Order was based

in part on that, “South Carolina courts have an unbending public policy which favors arbitration

which has been supported in a legion of cases for the past thirty years.” (See Order al paragraph

! The Court in its June 12, 2017 asked Alistar’s and Atlanticls.counsel to prepare a proposed order.in connection
with the Court’s rulings. Subséquent:to:the:June 12, 2017 ruling but.prior to.the Jily 10, 2017 Order compelling
arbitration; PlaintifTs-counsel in an email to the court date June 14,2017:set forth several objections and attempted
to rc-ar.gué Plaintiff's position in connection with the June 12,2017 ruling.

69



d on page five.y On July 20, 2017, Plaintiff filed a motion for reconsideration of the July 10

Order pursuant to Rule 59(¢), SCRCP.

After having reviewed the bricfs and submission of the parties, the record in this: matter,

and the July 10" Order | HEREBY FIND AND ORDER AS FOLLOWS?:

a.

1 find and conclude that as a matter of law, South Carolina has a strong public policy

which favors arbitration. See Bazzel v. Green Tree Financial Corp., 351 S.G. 244,
569 S.E. 2d 349 (2002) and the arbitration provision at issue in this matler is
comprehensive in its language and properly encompasses all disputes concerning the
relationships of the parties or any other kind and most specifically applies. to the
disputes that are at issue in this matter.

I find that motions under Rule 59 of the South Carolina Rules of Civil Procedure are
not to be made lightly: “[R]econsideration of a previous order is an extraordinary
remedy, to be uscd sparingly in the interests of finality and conservation of judicial
resources.” 12 JAMES WM. MOORE, ET AL., MOORE’S FEDERAL PRACTICE § 59.30{4]
(3ded.). The Fourth Circuit has held such a motion-should be granted for only three
reasons: (1) to follow an intervening change in controlling law; (2) on accourit 6f new

evidence; or (3) “to correct a clear error of lmw or to prevent manifest injustice.”

Hutchinson v. Staton, 994 F.2d 1076, 1081 (4" Cir. 1993)* (emphasis added). Rule
59 motions “may not be used to make arguments that' could have been madé before
the judgment was entered.” Hill v. Braxton, 277 F.3d 701, 708 (4" Cir. 2002), nor

are they .opportunities to rehash issues already ruled upon because a litigant is

2 0n July 31,

2017 this court notified the parties that Plaintifl"s.-Motion to Réconsideration was denied-and that a

formal-and reasoned order would follow,

3 Since- the South Carolina Rules of Civil Procedure arc patterned after the Federal Rules, South Carolina ¢ourts
often lookto Federal Court decisions that have interpreted the rules for guidance, Gardner v.. Newsome Chevrolet-
Buick, 304 S.C. 328, 404 S.E2d 200, 201 (1991).

2
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displeascd with the result. See Tran v. Tran, 166 F.Supp.2d. 793, 798 (S.D.N.Y.
2001).

[ find that the Plaintiff has failed o demonstrate that there has been an intervening
change in the controlling law that South Carolina has a strong public policy favoring
arbitration, that the Plaintiff has failed to demonstrate any new eviderice concerning
the January 31, 2014 Consulting: Agreement which mandates arbitration, and 1 find
that the Plaintiff has failed to demonstrate that the July 10™ Order contains a clear
error of law or was a manifest of injustice. Most importantly, Plaintiff’s Motion for
Reconsideration in totality is almost a complete fe-argumcnt of Plaintiff’s positions
expressed at the April 27, 2017 hearing, Plaintiff*s proposed order dated May 8, 2017
/in connection with the pending motion which this Court rejected and the Plaintiff's
counsel’s June 14, 2017 email to this Court objecting to the Court’s June 12, 2017
ruling compelling arbitration of Plaintiff’s claims against Allstar and Atlantic.

. Once again, [ hereby find and order that Plaintiff’s-claims asseried in the Complaint
against Allstar and Atantic must be arbitrated to finality and be binding on the parties
in accordance with the terms set forth in the arbitration provision contained in the
January 31, 2014 Consulting Agreement and as such the within -action is stayed
pending the final arbitration decision.

IT IS SO ORDERED!

akoed

The Honorable Robert E. Hood 7

Columbia, South Carolina

, 2017
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Curtis C. Stewart; Atlantic Intermediaries,
LLC; Allstar Financial Group, Inc.; and

Tower Street Capital Management, Inc., NOTE: THIS CASE IS STAYED AS TO

MOVANTS (RESPONDENTS) AND

Defendants. PLAINTIFF

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)

Madison Cone, individually and on behalf ) Civil Action No.: 2016-CP-40-7402

of Tower Street Capital Management, Inc., )
)

Plaintiff )
) OPPOSITION TO MOTION TO
vs. ) LIFT STAY AND TO STAY

) ARBITRATION
)
)
)
)
)
)

L CLAIMANT’S DO NOT OPPOSE RESPONDENTS’ CHOICE OF COUNSEL

As an initial point, Madison Cone, individually and on behalf of Tower Street Capital
Management, Inc. (hereinafter “Cone” or “Claimant” or “Plaintiff’) gees on record stating that
Claimant has made no ingtion to disqualify counsel for Atlantic Intermediariés, LLC - “Atlantic”
and Allstar Financial Group, Inc. — “Allstar” (collectively “Respondents™) and will make no such
motion in the Arbitration proceeding. Thus, no substantive right of Respondents™ right to
representation by.counsel is in question by any-order which has-been entered or could be entered
in the Arbitration proceeding. This is not an attempted “appeal” from such an order.

1L PRIOR ORDER CONTROLS

On August 1, 2017, your Honor entered an ‘Order denying Plaintiff’'s Motion for
Reconsideration and to Alter or Amend Order under Rule 539(e), SCRCP, which contained the
following as its final paragraph:

Once again, | hereby find and order that ,Plainti_ff’§ claims asserted in the Complaint

against Allstar and Atlantic must be arbitrafed to finality and be binding on the
parties in accordance with the terms'set forth in the arbitration provision contained
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in the January 31, 2014 Consulting Agreement and as such the within action is
Stayed peviding the final arbitration decision.

Emphasis added. The final arbitration hearing is now. set for June 11, 2018, and until there is a
final arbitration decision this matter is not appropriately before this Court. Respondents’ motion
to lift the stay can be properly denied on this ground alone. But there are numerous other grounds
for its-denial as well,
III.  BACKGROUND AND OVERVIEW

No matter how couched or titled, Respondents™ Motien is a request to lift the stay-of the
litigation case and stay of the Arbitration proceeding ordered by-this Court pending a review of an
interim discovery order within the Arbitration. The relief requested by Respondents is neither
viable nor appealable. See, e.g., Edwards v. SunCom, 369 S.C. 91,93-94.(S.Ct. S.C. 2006). And
the underlying Order of Arbitrator Gray compelling discovery-is not subject to interlocutory review
under S.C. Code Ann. § 14-3-330. Exparte Whetstone, 289 S.C. 580, 580-581 (S.Ct. S.C. 1986).
This is true even when the order compelling discovery occurs after an in camera inspection and
involved the requiremént of production of documents for which attorney-client privilege was
asserted. Wieters v. Bon-Secouis-St. Francis Xavier Hosp., Inc., 381 S.C. 332, 333, 673 SE2d
417, 418 (2009) (“an order compelling discovery is not immediately appealable even if it is
challenged as violating the attorney-client privilege™). This is in accord with other jurisdictions.
Klehr v. lllinois Farmers Insurance Co., 2013 IL App (1%) 121843, § 16 (¥if there is a dispute
about an issue that is subject to the arbitration agreement, then the courts cannot review the
arbitrator’s ruling on that issue until after the arbitration process is complete” — referring to notes

of the chairman on the Uniform Arbitration Act).

IV.  PROCEDURAL BACKGROUND
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By Orders dated July 11, 2017, and August 2, 2017, on the Motion of Respondents,

(Atlantic Intermediaries, LLC - “Adantic” and Allstar Financial Group, Inc, — “Allstar” —

collectively “Respondents”), this Cowrt stayed the Court proceeding as to Respondents and

compelled that Plaintiff (hereinafter “Claimant”) pursue the claims-raised in the Complaint against -

those parties in Arbitration before the American Arbitration Association (*AAA™). In.accordance
with'the.Court’s directive, Claimant initiated AAA Case Number 01-17-0005-1287.and the parties
procéeded to sélect an Arbitrator, John A. Sherrill (“Arbitrator Sherrill”), and to entér a Scheduling
and Procedure Qrder on October 30, 2017 (the “Schedulingf Order”), a true and accurate copy of
which is attached hereto as Addendum A.

Pursuant to the Scheduling Order, the parties recognized that the arbitration would be
governed by the Large, Complex Commercial Arbitration Rules of the AAA [] 1(a)]; that the
matter was properly before Arbitrator Sherrill who had been “properly appointed and is qualified
to serve in the matter” [] 1(b)]; that the arbitration had been commenced with a demand by
Claimant and a responsive answer by Respondents. [{ (c)]; that Arbitrator Sherri}l would

cooperate with the parties in seeking to mediate the matter at the appropriate time.[] 1(d)], which

was done in-an unsuccessful mediation held on May: 10, 2018; that the parties could utilize all

methods of discovery authorized. by the procedural rules and statutes-of the State of South Carolina

[4 3(a)]; that all “discovery disputes should be submiitted in writing (preferably by email) to the

Arbitrator and the other party, along with a certification that conferral with opposing ¢ounsel has

failed to resolve the dispute” [{ 3(b)]; that the opposing party-would have five days to respond to

the email of the party bringing the discovery dispute to Arbitrator Sherrill’s attention [ 3(b)].
Key to the current'dispute, Paragraph 4(a) provided in total:

Each party will exchange any initial document requests by October 20, 29!7, and
responses thereto will be exchanged on November 20, 2017. If a party withholds
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requested documents based on a claim of privilege or work product, the parties

should attempt to resolve objections and assertions of any privilege or work

product. If unsuccessful, the requesting party should promptly seek a ruling from

the-Arbitrator as to whether the requested document(s) should be produced.

There is no dispute that this procedure was included in the Scheduling Order and was not
objected to by any party. The parties fully complied wiih this procedure in connection with certain
documents to which Respondents claimed privilege and work product, which' was promptly and
duly challenged by Claimant as soon as detailed information was supplied on the withheld
documents.

After Claimant originally submitted the discovery dispute to the Arbitrator by email on
March 22, 2018 (a true and accurate copy of which is attached hereto as a part of Addendum B,!
including its attachments at B-1) requesting an in camera inspection of the challenged documents,
this issue was addressed by over 1000 pages (which are included in Addendum B). At
Respondents’ sugg‘estion the matter was submitted to a Special Arbitrator selected pursuant to the
AAA rules and to which neither party objected (Herbert *Hal” Gray — hereinafter “Arbitrator
‘Gray”™). Addendum B contains all of the emails and attachments between the parties and
.Arbitrators-Sherrill and Gray addressing this issue in chronological order,? including the ruling of
Arbitrator Gray and subsequent emails on the topic. These pages are all Batés Stamped at the top

left in numerical order with a prefix “AR” for Arbitration Record to enable easy reference by the

parties and the Court, should that be determined to be necessary. At a minimum Addendum B

' Addendum B is intended to include all of the substantive communications relating to the in
camera inspection other than the voice recordings (though transcripts which were provided are
included). References to pages of Addendum B in this brief will be in the following format: B-
xxx, wheére xxx is the page nimber.

2 The document management system inserted 8 GMT zone date and time on some of the documents
and Claimant has sought to put these documents in the correct order, but asks leniency for any
inadvertent errors in ordering that may have been made.

4
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shows the extensive briefing, analysis, factual exploration, and legal argument that has been
supplied in the Arbitration and considered. A redo in the judicial system is simply not warranted
and coritrary to the principles of arbitration to which the parties agreed (as the Court ordered when
arbitration was compelled).

Respondents request that lhisCé)u‘rt rescind its stay of the case, take jurisdiction over the
discovery dispute submitted to Arbitrator Gray in accordance with the established Scheduling
Order to which neither party objected, reverse the decision of Arbitrator Gray, overrule the hearing
date set for the Arbitration of June 11, 2018, and not require Respondents to participate further in
the arbitration until the Order of Arbitrator Gray is.reviewed through an appellate process as high
as Respondents desire to take it.

Claimant opposes the lifting of the stay, the reacquisition of jurisdiction by the Circuit
Court to permit:the interim challenge of a discovery order-as being contrary to the earlier-order of
this Court, the arbitration agreement of the parties, the AAA Rules which control in this case (a
copy of which are attached hereto as Addendum C), and thwart the purposes behind arbitration
as stated in Rule 22(a) of the AAA Rules:

Authority of arbitrator. The arbitrator shall manage any necessary exchange of

information among the.parties. with a view to achievingan efficient and economical

resolution of the dispute, while at the same tinie- promoting equality of treatment

and safeguarding each party’s opportuiity to fairly present its claims and defenses.

Furthermore, with'particular regard to Arbitrator Gray’s Order, the AAA Ru'les;s_pccif'x'cally
provide in Rule 46(b):

The arbitrator need not render a reasoned award unless the parties request such an

award in writing -prior to 'lppomtment of the arbitrator or unless the arbitrator
determines that a reasoned award is approptiate.
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Claimant suggests that the Court’s earlier decision to defer at the request of Respondents
to the arbitration process should not be summarily reversed® merely because Respondents do not
agree. with an interim discovery order entered in full accord with the rules, procedures, and
purposes of the arbitration process.

V.  THE CASE AGAINST ABANDONING'T,HE_ARB]TRATION

With this procedural background and the relevant documents available to Claimant before

the Court, Claimant proceeds with its argument, citation of authority, and rationale that the interim

ruling of Arbitrator Gray should not be disturbed and Respondents should not be allowed to

indefinitely derail the Arbitration process.
A. ARBITRATION IS GIVEN DEFERENCE BY THE COURTS

South Carolina favors enforcement of agreements to arbitrate. For example, any order that
‘favors litigation over arbitration is immediately appealable. Towles v. United Healthcare Corp.,
338 S.C. 29, 35, 524 S.E. 839, 842-843 (Ct. App. 1999). On the other hand, there-is no immediate
appeal afforded in South Carolina if the arbitrators decide to apply one set of rules which may be
inapplicable until after the final award. Strategic Res. Co. v. BCS Life Ins. Co., 367 S.C. 540, 545
(2006) (reversing trial court grant of an injunction as there is an adequate remedy at law to appeal
the final results of the arbitration).

Despite having moved the Court to require Plaintiff to arbitrate the dispute between the

parties, Respondents séek to now lift the stay of the litigation as to Respondents-in order to question

3In Blake v. Ecker, 93 Cal. App. 4" 732 (2™ Dist. Ca. Ct. of App. 2001), the Court held that once
arbitration was compelled the Court lost jurisdiction over the matter until the arbitration concluded.
See also Kaiz v. Cellco P’ship,794 F.3d 341, cert. denied 136 S.Ct. 596, 193 L: Id. 2d 471, 84
US.L.W. 3320 (2015) (stay for arbitration mandated without dismissal to avoid cost of appeal).
A sl’avy enables particé to proceed to arbitration directly, unencumbered by the uncertainty and
expense of additional litigation-and generally precludes interferences until thé final award.

6
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an interim discovery order entered by a special arbitiator (Arbitrator Gray) that they requested in
order not to.have the primary arbitrator (Arbitrator Sheérrill) potentially prejudiced by reviewing in
camera documents over which counsel for Réspondents"assfe,rted privilege and anticipation .of
litigation objections, However, under South Carolina law such interim rulings are not subject to
review until a final arbitral award has been made. Ex parte Whetstone, 289 S.C. 580, 580-381
(S.Ct. S.C. 1986) (involving non-party discovery).

To the extent the South Carolina Uniform Arbitration Act controls, section 15-48-200
specifically provides for those instances in which an appeal can be taken from a Circuit Court
ruling relating to arbitration. The six permitted appeals do not include appealing from an order
denying the lifting of a stay in favor or arbitration or from a refiisal to address an interlocutory
discovery issue:determined in the arbitration. This code settion is addressed in the ‘Section D on
page 13.

B. RESPONDENTS MOTION DOES NOT PROVIDE A SUFFICIENT RECORD
Respondents seek to lift the stay inthe Arbitration in order forthe judicial system of South
Carolina to substitute its judgment for that of Arbitrator Gray regarding an interim discovery ruling
made after extensive briefing and a considered in camera review of documents voluntarily

provided to Arbitrator Gray.® However, Respondents do not produce or offer to produce the

4 Respondents did not object to, move for reconsideration, or timely seek an appeal of Arbitrator
Sherrill’s Order of April 16, 2018 (Exhlbn C to Respondents filing and located at D-938). This
Order found that the incamera mspccnon was:appropriate and ordered that Respondents tuin over
the challenged documents forreview. Respondents complied with this Qrderand it is'not in issue
in this motion. However, by not providing the documents to the Court for an in-camera inspection,
Respondents fail to plowde the Court with a sufficient record to consider the propriety of
Arbitrator Gray’s Order to produce the documents (Exhibit D to.Respondents’ filing), as the.Court
caniiot even assess the challenged documents.
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documents in.issue to permit the Court to évaluate the viability of their complaints.” Even were it
appropriate to lift tlhie stay to review Arbitrator Gray’s interim ruling {(which Claimant steadfastly
maintains would not be appropriate), Respondents have not provided the means-by which such a
reéview could be conducted.

Just as they did in the Arbitration, Respondents ask that the Court accept their allegations
as true and rule upon their allegations without delving into the underlying foundation, Without
providing the Court with the documents supplied for the in camera inspection, Respondents make
assertions that they ask this Court to accept as true without citations. For example, at page 4
Respondents state: “Allstar and Atlantic were not told what the Special Referee was reviewing to
make his decision.” Arbitrator Gray allowed the parties to submit whatever arguments that they
wanted-in writing and informed the parties that he would review those materials and the documents
themselves. B-1007 and 1008. He informed the parties that he would notify them if he felt oral
argument was needed. B-1008.

As. another example, in their paragraph 18 on page 5, Respondents argue *In a manifest
disregard of his own decree and in a perverse misconstruction of the law, Gray ordered the
production of -approximatély thirty-two (32) documents which he had simultaneously
deterniitied to be privileged.” [Emphasis in Respondents’ Motion.] Putting aside Respondents
use of the term “approximately” in referring to docurrients that are so far unavailable to Claimant
or to the Court, Respondents’ reasoning is unsound. Respendents apparently reason that if an

email that was protected as “in anticipation of litigation” or “attorney-client privilege” standing

5 Respondeiits also filed with the Court an Affidavit of Davit Brett that was not provided to the
Arbitrators prior to Arbitrator Gray’s ruling.
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alone, it would retdin that protection even if it were included in a document that furthered
Respondents’ fraud on Claimant. B

Arbitrator Gray’s ruling is not inherently inconsistent as argued by Respondents. Each of
the documents he reviewed were listed separately on the privilege logs submitted by Respondents
and each document was separately provided. Communications poisoned by the crime/fraud
exception may have included earlier communications .that, standing alone; would have been
protected does not continue that protection. However, once. a communication was sent that
furthered the fraud of Respondents, they cannot carve out subparts of that communication as
having been privileged because they had been independently sent elsewhere. All of the
communications involving an attorney being used in the furtherance of a fraud (even unwittingly)
are subject to the exception. United States v. Hallinan, 2017 U.S. Dist. LEXIS 199490 *19-22
(E.D. Pa. December 4, 2017). It is not necessary to establish:that fraud has been committed but
merely probable cause that fraud has been committed. Inre Methy! Tertiary Buiyl Ether "MTBE"
Prods. Liab. Litig., 180 F. Supp.3d 273, 281-282 (S.D.N.Y. 2016).

In this case, Claimant supplied sufficient evidence to establish a prima facie case that
attorney/client and work product commiunications weré subject to the crime/fraud exception or
otherwise not protected. Pursuant to that showing, the communications were tuined over to

Arbitrator Gray for an in camera inspection. Arbitrator Gray determined after reviewing all the

8 Similarly, an email between an attorney and his client giving advice might be independently a
pfivileged communication. However, if that email were forwarded by the client lo someone
outside of thé-umbrella of the pr ivilege, the entire communication loses the privilege, There would
be.no right to produce the subsequent email while redacting the: ernail eatlier in the chain merely
because it was privileged when it was sent. Hunter v. Copeland, 2004 U.S. Dist. LEXIS 22209
#10-1]1 (E.D. La. November 1, 2004) (“disclosure of any significant portion of ‘a confidential
communication waives the pr 1v1legc as a whole”) citing United States v. Davis, 636 F:2d 1028,
1043 n. 18 (5™ Cir. 1981).
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204200vdDOL0ZHISYD - SYITd NOWNOD - ANYIHOI - Wd §6°2 8L ABW 8L0Z - 0313 ATTVOINONLOIT3



submissions of the parties and performing the in camera inspection, that the exception had been

established (or the assertion of “anticipation of litigation” did not apply) and certain documents

must be prodiiced.

C. RESPONDENTS DID NOT ASK ARBITRATION GRAY (OR ARBITRATOR
SHERRILL) FOR RECONSIDERATION OR CLARIFICATION

Without asking for reconsideration or clarification, Respondents accused Arbitrator Gray

of making inconsistent rulings.

Mr. Gray’s order is deficient in a number of material_ respects which affects the
substantive rights of the Respondents. First, Mr. Gray in his order and attached
Exhibits A and B identified 32 separate eimails that were inconsistently marked as
privileged in some instances and discoverable in other instances. Next, in his order,
‘Mr. Gray failed to set forth the requisite facts to support his ﬁndings,7 He made
just bald conclusions. Finally, we have disagreed from the start that there was a
requisite showing to have invaded the attorney-client privilege that attached to these
communications. The unjustified findings by Mr. Gray have now infected these
entire proceedings and has ensured that my clients will not be walking into a fair
and unbiased panel when this arbitration commences:

B-1063; See also B-1065 (“Mr, Gray’s order'is inconsistent in many material respects. First Mr.
Gray in his order and attached Exhibits A and B ‘identified 32 separate emails that were
inconsistently marked™); B-1071 (“Mr. Gray’s order is clearly inconsistent in 32 parts as set forth
in exhibits A and B of his order.”); B-1081 (“glaring inconsistencies”); B-1077 (“Arbitrator
Sherrill and Mr. Gray do not undérstand the incohsistencies inn Mr. Gray’s order.”).

D. ORDERS COMPELLING DISCLOVERY ARE NOT SUBJECT TO IMMEDIATE
APPEAL

In paragraphs 29 and 30 on page 7 of their motion, Respondents assert the same rights to

appeal ‘an order or judgment of an arbitrator. The first, and most important, point is that

7 Rule 46(b).as quoted on page 5 explicitly provides that an arbitrator is not required to provide
his reasoning absént a request prior to the arbitration. See Addendum Cat page 27.

10
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Respondents could not appeal an interim discovery order entered by:this Court, much less by the
arbitrator.

“An order compelling discovery is not immediately appealable even if it is challenged as
violating the attorney-client privilege.” Wielers v. Bon-Secours-St. Francis Xaviér Hosp., Inc.,
381 8.C.332,:333,673 S.E.2d 417, 418 (2009). Respondents cannot show that the arbitral ruling
involved a “substantive right” as that term is used in S.C. Code Ann. § 14-3-330. The Wieters
case.holds directly to the contrary.

Respondents have also misplaced their reliance upon S:C. Code Section 15-48-200(b) which
merely defines the manner in which appeals permitted in subpart (a) can be taken. However,
subpart (a) limits appeals to six categories:

(1) An order denying an application to compel arbitration made under Section
15-48-20; Add

(2) An order granting an application to stay arbitration made under Section 15-
48-20(b);.

(3) An order confirming or denying confirmation of an award;

(4) An order modifying or corrécting an award;

(5) An order vacating an award without directing a rehearing; or

(6) A judgment or decree entered pursuant to the provisions of this chapter.

The interim award.on a discovery issue simply does not fall within these limited-provisions.
Respondents impliedly contend (without authority) that an interim discovery order by an arbitrator
is a “decree.” Footnote 8 on-page 6 provides in total: “Importantly, the section lists ‘judgments’
separately from ‘decrees.” To the extent Plaintiff will. contend that only the final judgment of the
Arbitrator is appealable, the Plaintiff is mistaken.” The inclusion of the term “decree” would
certainly embrace a divorce decree or other final decrees. However, there is no authority cited for
an interim discovery order to be construed as a “decrec.” See Dominick.v. Rhodes, 202 S.C. 139

(S.Ct. S:C. 1943); Johnson v. Praut, 200 S.C. 315 (S.Ct. S.C. 1942), White v. White, 210 S.C. 336

(S.Ct. S.C. 1947); United Timber Corp. v. Mullins Lumber Co., 142 S.C. 477 (S.Ct. S.C. 1927),

11

83

Z0¥200¥dO9L0Z#ASYD = SYI1d NOWWOD - ONVTHOIM - Wd §5:2°8L e 810z - 43714 ATTVIINOY LD




Freer v. Tupper, 21 S.C. 75 (S.Ct. S.C. 1884). These cases show that decree is used si\milarly to
judgment, not for interim discovery orders (whether entered by a Court or arbitrator). In fact, in
Barron v: Southern Scale & Fixture. Co., 106 S.C. 342 (S.Ct. S.C. 1917), the Court noted that a
judgment is a decree. Respondentis’ effort-to bootstrap their-effort to lift the stay for‘érbitratibn by
referring to the interim discovery ruling as-a “decree” fails.
VI. CONCLUSION

Respondents asserted blanket privileges relating to.over- 100 emails in the key two months
of the occurrérice of the alleged fraud. When Respondents failed to defend one asserted basis for-
privilege (“Internal Financial Documents”), those documents were summarily ordered to be turned
over: Claimant asked that other withheld documents be viewed in caiera to determine if they
wete truly prepared in anticipation of litigation or ‘were subject to the crime/fraud exception.
Respondents requested that ArbitratorSherrill not review the documents in question himself, but
refer the matter to another arbitrator to view the documents and make the ruling.® This was done
and Respondénts voluntarily produced the documents'to Arbitrator-Gray. Respondents were.then
permitted to supply any additional further writtén arguments that they desired (B-1026), and
Arbitrator ‘Gray said he would schedule oral argument, if needed. No oral argument was needed.
Arbitrator Gray issued his ruling specifically identifying the documents that he reviewed that
Respondents were required to turn over.

Respondents’ motion is deficient in three key respects:

8 Respondents later requested that, instead of appointing a separate- arbitrator, that Arbitrator
. Sherrill defer review or potential release of the documents until after the -hearing trying the entire
case without the documents at issue. Then after all the evidence was in either ‘Claimant or the
Afbitrator could revisit the issue. B-936-937.

12
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(1) Ttcontravenes the law of the case as set forth in the Order of this Court of August 1,
2018,

(2) Itis an unsound attempt to have the stay of the litigation proceeding lifted to second
guess an interim arbitral ruling on discovery; and

(3) It seeks to “appeal” an initerim discovery ruling that is not appealable under South
Carolina law,

The Court should decline to treat Respondents’ motion as a motion for an injunction and

refuse to interfere with the arbitration proceedings prior to entry of a final order by the Arbitrator.

Respectfully submitted,

SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC

By: s/'Bess J. DuRant
Thornwell F. Sowell 111, SC BarNo. 5197
Bess J. DuRant, SC BarNo. 77920
1310 Gadsden Street(29201)
Post Office Box 11449
Columbia, South:Carolina 29211
(803) 929-1400

Attorneys for Plaintiff
Coluimbia, Seuth Carolina
May 18,2018

Of counsel:

Kirk Watkins, Esquire

Davis Zipperman Kirschenbaum & Lotito, LLO

918 Ponce De Leon Avenue, N.E,

Atlanta, GA 30306

Email: kwatkins@dzkl.com

Attorney for Claimant Madison Cone, individually and on-behalf of Tower Street Capital
Management, Inc.
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

IN THE ORIGINAL JURISDICTION  JR BCEIV T

County of Richland R4

Civil Action No.: 2016-CP-40-7402 S.C. SUPREME COURT

Madison Cone, individually and on behalf of Tower Street Capital

MaNAgeMENL, ..o Petitioner,

V.

The Honorable Robert E.. Hood, .............cccocovnn... e et aeea Respondent.

PROOF OF SERVICE

[ certify that I have served the Petition for Writ of Mandamus on-the Respondent and additional
interested parties by depositing a copy of it in the United States Mail, postage prepaid, on June 1,
2018, addressed as follows:

‘The Honorable Robert E. Hood
P.O. Box 192
Colunibia, SC 29202

John T. Lay,; Esquire

Amy L, B. Hill, Esquire
Gallivan, White-& Boyd P.A.
Post Office Box 7368
Columbia SC 29202

Eric S. Bland, Esquire
‘Bland Richter, LLP
PO Box 72
Columbia, SC29202




Ronald L. Richter, Jr., Esquire
Bland Richter, LLP

Peoples Building, Mezzanine Level
18 Broad Street

Charleston, SC 29401

Fham el 4&%@

Thornwell F. Sowell, S.C. Bar No. 5197

Bess J. DuRant; S.C. Bar No. 77920

SOWELL GRAY ROBINSON STEPP-& LAFFITTE, LLC
Attorneys for Petitioner
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