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RETURN TO MOTION
The Respondent’s motion to dismiss raises essentially the same issues and arguments as

presented in their brief. The Respondent is attempting by motion to have this Court address the

merits of the case and the arguments already set forth in the parties’ briefs. Respondents seek to -~~~ -~ -~

have this Court review the case outside of the normal course and procedure for panel review.
Appellant sﬁbmits fhat Respondent’s ﬁbﬁon is not the proper process to have the issues
reviewed by the Court. Appellants’ briefs set forth the following facts and arguments:

The Respondent argues that the Appellants have submitted no evidence of any “personal
stake” in their landlord’s lender’s priority to the Pelletizer to establish standing. The issue of

9 <

standing and any lack of evidence as to the Appellants’ “personal stake” can not be raised for the
first time on appeal. The Respondent failed to argue the issue below and obtain a ruling on the
issue of standing. Absent the issue being litigated and ruled upon, there is nothing for this Court

to review. To preserve an issue for appellate review, a matter may not be raised for the first time

on appeal, but must have been both raised to and ruled upon by the trial court. Wilder Corp. v.

VWilke, 330 S.C. 71, 497 S.E.2d 731 (1998).

The Appellants presented evidence by way of affidavit and attachments. The affidavit of
the individual Appellants provides that on August 30, 2002, BLC Capital Corporation obtained a
mortgage on the propert&r whe.re.th-e proi)efty at issue is located. (R. p. 219-236). The mortgage
attaches to all fixtures. (R. p. 219-236). In 2006, the Respondents loaned money to purchase the
heavy equipment that was installed in the building encumbered by the mortgage. (R. p. 219-220).
The Respondents did not file a UCC financing statement as to the equipment until 2011. (R. p.

219-220). There was sufficient evidence offered in the lower court to put the timing and validity



of the Respondent’s UCC statement at issue. The circuit court addressed the Respondent’s claim
by ruling that the equipment at issue was personal property and therefore not subject to the BLC

mortgage. On appeal, Respondent’s argue that the court erred in finding that the heavy equipment

installed in the building constituted personal property. As a fixture; Respondent’s arguethat the- -~ -~ - —

BLC mortgage attached due to the lack of a consistent valid UCC. This is the same issue raised
below. Because tﬁe issue was ruled on as a motion for summary judgment, any' evidence of the
BLC mortgage attaching requires the motion be denied. “When reviewing the grant of summary
judgment, the appellate court applies the same standard applied by the trial court pursuant to -
Rule 56(c), SCRCP.” Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002). The

Court must view the evidence and all reasonable inferences in the light most favorable to the

nonmoving party. R.J. Hendricks, II v. Clemson Univ., 353 S.C. 449, 455, 578 S.E.2d 711, 714
(2003). In cases applying the prepoﬁderance of the evidence burden of proof, the non-moving |
party is only required to submit a mere scintilla of evidence in order to withstand a motion for
summary judgment. Hancock v. Mid-S. Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009). The issue on appeal was adequately raised and ruled on below to be preserved for
appellate review.

The parties presented this case in the posture of a motion for summary judgment; thus, it
is governed by Rule 56(c) of the South Carolina Rules of Civil Procedure. This rule provides a
motion for summary judgment shall be granted "if the pleadings, depositions, answers to .
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a

matter of law." Rule 56(c), SCRCP. "An appellate court reviews the granting of summary



| _i
judgment under the same standard applied by the trial court pursuant to Rule 56, SCRCP.'

Brockbank v. Best Capital Corp., 341 S.C. 372, 379, 534 S.E.2d 688, 692 (2000)..

"Under Rule 56(c), the party seeking summary judgment has the initial responsibility of
demonstrating the absence of a genuine issue of material fact." Baughman v. Am. Tel. & Tel. -~~~ =~
Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991). This initial responsibility may be discharged
by poiriting 01it to the trial court that tlieré is an absence of evidence to support the non-moving
party's case, and it is not necessary for the moving party to support its motion with affidavits oi' .
other similar materials negating the opponent's claim. Id. Once the moi/ing party carries its initial
burden, the opposing party must do more than rest upon the mere allegations or denials of his
pleadings, but must, by affidavit or otherwise, set forth specific facts to show that there is a
genuine issue for trial. Id.; Rule 56(e), SCRCP.

"In determining whether any triable issues of fact exist, the court must view the evidence
and all reasonable inferences that may be drawn from the evidence in the light most favorable to

the non-moving party." David v. Mcl.eod Reg'l Med. Ctr., 367 S.C. 242, 247,626 S.E2d 1, 3

(2006). "[I]n cases applying the preponderance of the evidence burden of proof, the non-moving
party is only required to submit a mere scintilla of evidence in order to withstand a motion for
summary judgment." Hancock v. Mid—South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009). "Summary judgment is not appropriate where further inquiry into the facts of the case is

desirable to clarify the application of the law." Lanham v. Blue Cross & Blue Shield of S.C., 349

S.C. 356, 362, 563 S.E.2d 331, 333 (2002). Moreover, because summary judgment is a drastic
remedy, it should be cautiously invoked to ensure a litigant is not improperly deprived of a trial

on disputed factual issues. Madison ex rel. Bryant v. Babcock Ctr., Inc., 371 S.C. 123, 134, 638




S.E.2d 650, 655 (2006). Lord v. D & J Enterprises. Inc., 407 S.C. 544, 552-53, 757 S.E.2d 695,

699 (2014).

Here the circuit court erred in holding that thére was no material question of fact as to the

characterization of certain industrial equipment (60 Ton Air Cooled Pelletizing Machine/Cooler)——~ -~~~ "

as personal property. In doing so the court overlookea facts alleged by the Defendants in their
af'ﬁdavitAsra'n(-i at;t%clchriléﬂts; The éfﬁda?it 6f Defendaﬁts Michael T. Armstrong and J ohn Murphy
Armstrong provided that the Pelletizer is "large" and' "heavy equipment" that was "installed in
the building" such that it constitutes a fixture. (R. p. é19-220). Plaintiff alleged only that the
equipment was personal property because it "can be removed from the real property without
damaging it."

The na@e of the equipment as a fixture is important, as the Defendants' affidavit further
alleged that the Plaintiffs UCC-1 was not filed until 2011, and fhat the mortgage on the real
estate attached to the equipment as a fixture. (R. p. 219-220). Plaintiffs alleged an earlier filing
but admitted a lapse in 2011. (R. p. 239). The record lshows that at the time of the lapse the
mortgage on the property where fhe equipment was installed was in effect and provided forr the
attachment of any fixtures. (R. p. 211-236). Although the evidence is sparse, it is sufficient to
create a question of fact as to the nature of the equiprlnent once attached to the real property.

In this case the trial court failed to state the standard by which it determined the property
in question was a fixture, nor did it state the facts on which it relied. But by any standard, the
evidence is sufficient to create a question of fact as t(I) the nature of the equipment as a fixture.
The equipment at issue, a 60 Ton Air Cooled Pelletizting Maching/Cooler, was anchored to the

|

ground on property used as a recycling plant. (R. p. 2 19-220). Here, the nature of the equipment



as a fixture is established by its attachment, purpose, and intent as related to the property.

"Fixtures" means goods that have become so related to particular real property that an interest in -

them arises under real property law. S.C. Code Ann. 1§ 36-9-102 (41). Defendants had an

ownership interest in the real property. (R. p. 219-236). Intent to-make the'equipment a fixture'is =~~~ "~ =~

’ inférred by its é&achmenf: '
| , | Thére are roughly two élasses 1nto which the parties may be diilided: (1) where the
subject matter of the controversy has been placed on the premises by the owner of the fee simple
title, and (2) where it has been so placed by one ownjng less than a fee simple title. To the first
class belongs the relationship of vendor and vendee, while to the second class belongs the
relationship of landlord and tenant. The rules applicable to the two classes are not the same:It is
considered more probable that an improvement, placéd on the premises by the owner of the fee,
was placed there for the betterment of his estate and ;iuﬂng its continuance, Awhich is deemed
perpetual. On the other hand, it is considered more probable that an improvement, placed on the
premises by one who did not own the fee, was placed there for his personal convenience and
during the limited term of his estate. Planter's Bank v. Lummus Cottoﬁ Gin Co., 132 5.C. 16, 128
S.E. 876, at 878 (1925); Hyman v. Wellman Enterprises. Inc., 337 S.C. 80, 85-86, 522 S.E.2d
150, 152-53 (Ct. App. 1999)." By attaching the 60 Ton Air Cooled Pelletizing Machine/Cooler
to the real estate the Defendants made an improvement to property in which they held an
ownership interest. _‘Accordingly, the intent is pres@ed to be for the betterment of the property

which, in this case was an industrial site. See Hyman v. Wellman Enterprises, Inc., 337 S.C. 80,

f
i

85-86, 522 S.E.2d 150, 152-53 (Ct. App. 1999). |

In further examination of the intent of the Defendants in attaching the equipment to the



property, the very nature of the equipment, a 60 Ton 'Air Cooled Pelletizing Machine/Cooler,

being attached to industrial property used as a recycling plant is evidence that its prospective use -

1
I

corresponds to the land's intended use:

In their quest for intention, the modern cases lay greatest stress on the character of - -~ -~~~ >

the annexed property ‘as related to the uses to which the land has been
appropriated; it being regarded as a fixture only in case there is a correspondence

between its character, and consequently its prospective use, and.the use.to-which. _........__..... . ...

the land is devoted.' Planter's Bank v. Lummus Cotton Gin Co., supra, at p. 24,
132 S.C., at p. 879, 128 S.E. Gilbert v. Easterling (1950) 217 S.C. 267, 276, 60
S.E.2d 595, is an apt illustration of this ‘use factor' as evidence of intention.

Am. Tel. & Tel. Co. v. Muller, 299 F. Supp. 157, 160 (D.S.C. 1968).

The determination whether or not an item is a fixture is a mixed question of law and fact.

Carson v. Living Word Outreach Ministries. Inc., 315 S.C. 64, 70, 431 S.E.2d 615, 61 8

(Ct.App.1993). "It is incumbent on the court to define a fixture, but whether it is suchina
particular instance depends upon the facts of that case, unless the facts are susceptible of but one
inference." Id. Here the 60 Ton Air Cooled Pelletizing Machine/Cooler was installed on the
property it was bolted to the floor. In'a similar case, alfhough removed from the propéfcy ofa
church, church pews that were built for a church a;ndvbolted to the floor were held to be fixtures.
See Sims v. Williams, 441 S.W.2d 385 (Mo.Ct.App.i969) cited by Carjow, LLC v. Simmons,
349 S.C. 514, 519-21, 563 S.E.2d 359, 362—63 (Ct. App. 2002). Here the 60 Ton Air Cooled
Pelletizing Machine/Cooler became a fixture when installed and bolted to the floor to serve the
purpose to which the property was dedicated.

In the present case the evidence offered at the mo;cion for summary judgment, and all
resulting inferences, when taken in light most favoralfale to the Defendants, could reasonably

support a finding that the equipment became a fixture when it was anchored to the ground and



attached to the building. In light of the stanidard applicable for summary judgment, the circuit |

court erred in finding that the property in question was personal property.

As a result Aof the error in charécterizing the equipment as personal property the court -
failed to address the facts concerning whether the lapse of the“Plaintiffs' UCC-1-in 2011 caused a—~ ==~ *-~-
loss of priority, s:uch that the fixture provision of the ﬁoﬂgage primed that of Plaintiffs' claim. |
Here, the eﬁuii)rﬁént was att;achéd toi pfoperty subj ecf to a mortgage containing é fixture
provision. (R. p. 219-236). "That an annexation to the property covered by a mortgage, if a
fixture, becomes subject to the lien of the mortgage, ﬁotwithstanding the fact that it took place

after the mortgage was executed, appears to be settled." Planter's Bank v. Lummus Cotton Gin

the question of whether the Defendants' action was then affected by loss of priority to the
mortgage's fixture clause once the UCC-1 lapsed. (R. p. 219-236).

Plaintiffs' action_ relies on a priority established by the filing of a UCC-1. Plaintiffs
admitted that their UCC-1 lapsed in 2011, but allege that a UCC-1 was subsequently filed. (R. p.
239). Once lapsed, the refiling of a UCC-1 by the Plaintiffs' is only effective as of the date of the
subsequent filing and does not relate back to a prior filing of the lapsed UCC-1, thus allowing the
mortgage fixture clause to prime the Plaintiffs' claim.j S. C. Code § 36-9-515. Duration and
effectiveness of financing statement; effect of lapsed financing statement provides:

(a) Except as otherwisel provided in subsections (b), (€), (f), and (g), a filed

ﬁnanéing statement is effective for a period of five years after the date of filing.

(b) Except as otherwise provided in subsectio:ns (e), (), and (g), an initial

financing statement filed in connection with a public-finance transaction or -



manufactured-home transaction is effective for a period of thirty years after the

date of ﬁlmg if it indicates that it is filed in c?nnection with a public-finance. . ...
:

transaction or manufactured-home transactiox;l.

* (c) The effectiveness of'a filed financing statement lapses on the expiration of the: --*~+ -~ ==~

period of its effectiveness unless before the lapse a continuation statement is filed

pursuant to subsection (d). Upon lapse, a financing statement ceases to be

1

effective and any security interest or agricultural lien that was perfected by the
financing statement becomes unperfected, unless the security interest is perfected
otherwise. If the security interest or agricultural lien becomes unperfected upon
lapse, it ié deemed never to have been perfectéd as against a purchaser of the
collateral for value.

S.C. Code Ann. § 36-9-515.
In interpreting similar provisibns of its UCC the Maine court held:

Except as provided in subsection (6)35, a filed financing statement is effective for a
period of 5 years from the date of filing. The effectiveness of a filed financing
statement lapses on the expiration of the 5—year period unless a continuation
statement is filed prior to the lapse ... Upon lapse, the security interest becomes
unperfected, unless it is perfected without filing. If the security interest becomes
unperfected upon lapse, it is deemed to have been unperfected as against a person
who became a purchaser or lien creditor before lapse.

The commentary following this section notes that "[u]nder subsection (2) the
security interest becomes unperfected when filing lapses. Thereafter, the interest
of the secured party is subject to defeat by purchasers and lienors even though
before lapse the conflicting interest may have been junior." U.C.C. § 9403 cmt.
(1972). This is true even where the originally junior creditor had actual knowledge
of the previously superior interest. State Savings Bank v. Onawa State Bank, 368
N.W.2d 161, 166 (Iowa 1985); General Electric Credit Corp. v. Isaacs, 90

Wash.2d 234, 581 P.2d 1032, 1035-37 (1978). Thus, Pepperell lost its priority as ...

against Mountain Heir when its original filing expired without the statutorily



required continuation statement.

Pepperell Tr. Coi v. Mountain Heir Fin. Corp., 1998 ME 46, 4.8, 708 A.2d 651, 654.. ...
Other jurisdictions have held simil_érly: "Thati the filing of a second financing statement,
- with or without the debtor's signature, in an effort to revive a lapsed financing statement; does -~ =+ ~———~ -
not permit the co:ntinuousAperfection of the lapsed ﬁﬁancing statement." In re Abell, 66 B.VR. 375,
| at 381 (Baﬁkr.N.D.Miés;1986). Thé coﬁrt went on to state that "since there wasv no continuous
perfection, this cfate [filing of second financing stater;lent after lapse] cannot relate back to the
date of the filing of the original financing statement." Abell, at 381. In the present case, once
Plaintiffs' UCC-1 lapsed in 2011, the BLC mortgage fixture clause attached and moved ahead in
priority over the Plaintiffs' claim. BLC's priority remained unaffected by any subsequent filings
of UCC-1s by thé Plaintiffs. Therefore, at the time of this action, the Plaintiffs' claim was junior
to that of BLC Cgpital Corporation uhder BLC's moﬁgage fixture clause. The circuit court
therefore erred in holding that BLC's mortgage had not attached to the equipment at issue.
CONCLUSION
The decision of the circuit court should be reversed and the case refnanded for further

proceedings. |
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