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HEARING . 3

Ms. Fant: May it please the Court?

The Court: Yes ma’am.

Ms. Fant: Favian Hayes., Your Honor this is the
State of South Carolina versus Favian A Hayes, Indiétment
number 2008-646 and 647 and 2007-801. He is present today
with his counsel, Mr. David Sullivan, and desires ‘to plead
guilty to indictment number 2008-646 to Armed Robbery and
Criminal Conspiracy, on 2008-647 to one count of Armed
Robbéry. The conspiracy on 647 is being nolle prosse by
the State and on indictment number 2007-801 to Possession
of Cocaine Base, second offense as a lessor included
offense of PWID, cocaine base and the prqximity charge is
being nolle prosse by the State on that.Indictment.

Bailiff: State your name please.

WITNESS: Fabian Hayes.

Bailiff: Do you solemnly swear your testimony to
the Court to be the truth, the whole truth and nothing but
the truth, so help you God?

WITNESS: Yes.

The Court: All right, Mr. Sullivan, you
represent‘the Defendant?

Mr. Sullivan: . Yes sir.

Theuéourt: Have you explained to him the charges
contained in these various indictments, the possible

punishment, his Constitutional rights, including his right

THIRD JUDICIAL éLRCUIT
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HEARING . 4

~to a jury trial?

Mr. Sullivan: Yes sir..

IhevCourt: In your opinion does he understand
those thing?

Mr. Sullivan: Heé doeés.

The Court: And how has'he‘indicated to yéu that
he wishes to plea?

Mr. Sullivan: Guilty Your Honor.

The Court: Do you agree with that decision?

‘Mr. Sullivan: I do.

'Thé Gourt: You are Favian Alphenzo ﬁaYés; is
that correct?
A:-YES‘sﬁr,

The Court: . Alliright Mr. Hayes, before I can
accept a plea of guilty, it is necessary for me to hake
sure that yqur‘plea of guilty is freély and. voluntarily
giwven. ' I therefore need te ask you some questions and if
you don’t understand theée questions'or.words_l use, you tell
me and I’11 be giéd to explain them to you. You mdy talk

with- your, lawye; anytime as we go through this process, you

understand?
A Yes sir.

The Court: How old are you?
A: Twenty—oné

The Court: How far did you go in school?

THIRD JUDICIAL CIRCUIT
(803) 436-2150




10°

11

i2

13

14°

15

16

17
18
19
20

21

22-

23

24

25

HEARING 5
A: Twelfth grade.
The Court: Did you graduate?
A: No sir, I obtained my GED. -
The Court: So you have your GED?
A: Yes sir.
The Court: What kind of work do you normally do?
A: Well, hard 1labor, bﬁt I got my certificate in
carpentry and plumbing when I was incarcerated at SCDC
but due to an injury, a personal injury I had, I got
laid off when I came home. I was seeking social
sécurity at the time due to nerve damage that I had,
so I, but I, I still was in
The Court: Havé'you.ever‘been treated for the
abuse of alcohol or drugs or for mental illness?
A: Sir?
The Court: .Have you ever been treated for the
abuse of alcohol or drugs for mental illness?
A: Have I ever like attended mental health?
The Court: Have you ever been treated for
anything like that?
A: No sir.
The Court: Sir?
A: I attend mental health due to on occasion.
The Court: All right, what do you go to mental

health for?

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING 6
At Sleeping medicine and depression.:

The~Cogrt;£,HaVe‘yQp,taken any‘mediCations; drugs
or alcoh01 in the,lastntwént§—fdur’hoﬁrs?
A: My daily medicétion,
The Court: ~Ail right,‘Wh;t kind of medication?

A Flexeril for depressiqn and Trazodone for sleeping.

The Court:  Okay. Does that effect your ability

“to know énd understand .what you’ re doing here today? Ls

that .a no?
B Ne, sir. It doesﬁ”t;

‘The“COUEtf S6¢ other than that prescription
medication, are you today under the influence of any kind
of medication, drugs‘of;alcohol?

D No Sir", |

The‘CourF; Aré you today. aware of any physical,
emotional or nervous 'probleny‘that would keep ydu from
understanding what you're doing here today?

A: No sir. N

The Court: You’ve heard your attorney tell me

" that he has-eXplaihed to you the ¢harges contained in these

various indictments,; the possible punishment, ‘aﬁd your
Constitutional rights and-that you understand these things,
is that correct?

A Yes sir.

The Court: All right; let’s take a look at the

.- THIRD JUDICIAL CIRCUIT
' (803) 436-2150
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HEARING" | | 7
indictments. First of all, indictment number 08-GS-43-646
has been returned as a true bill by the Grand Jury of
Sumter County and it charges that you did, along with
Brandon McFadden, on or about July the 31° of last year,
violate South Carolina law in that while armed with a
deadly weapon specifically a hand Vguh, that you did
feloniously take from Latasha Skinner, in the presence of

Latasha Skinner, by means of force or intimidation certain

goods or monies at the Young’s store at 96 Oswego Highway.

And the charge-is one for armed robbery. Do you understand
that charge?
A: Yes sir.

The Court: Do you understand that for that
offense you could get ten to thirty yéars in prison?
A: - Yes sir.

The Court: Do you understand that this is
considered a most serious offense and that under our two
strikes, three strikes law that if you were to have, aftér

you’ve served your time ‘for this sentence, if you were to

have another more serious offense, that the State would

have to seek a penalty of mandatory life in prison, you
understand that? |
A: Yes sir.

The Court: You also understand that Ehis is a no

parole offense. That whatever I sentence you, you’ll have

N

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING : ' 8

to serve eighty~five percent of the sentence, you

understand, before you could be released on ‘any kind of

community supervision, you understand that?
A: Yes sir.

The - Court?: It’s also- considered a vialent

~offense. Has your lawyer explained toc you the difference

betrweén a -violent and non-violent offenses?

A:  Yes sir. I believe you do more  .time than the eighty-

fivé-perceﬁt and sixty five percent.

Thé Cburtf-?ThatJS‘thegnO‘paréleﬁ parole defense.
Vieolent has a lot of different phases, but, normally if it
was not COnsidereé a no parole' offense;, you scohld be
considered for parele in less time than you can oq those
that are eighty-five percent"or no‘paro1e offenses. That
no parole: offense you have te serve eighty-five péercent
before 'you c¢an be released for any kind of commdnity:
supefvision, do you understand that?
A Yes- sir.

The Court: Okay- And Mr. Sullivan have you
explained also what is“meahtqby‘violént‘and

Mr. Sullivan: Yes sir

The Court: ... the implreatidﬁs?

"Mr. Sullivan: Yes sir.

The Court: Okay,.All right. All right, and also

in that same indictment, it charges  that you and Mer.

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING | 9
McFadden did conspire to commit this offense and you're
also charged with the crime of criminal conspiracy, for
which vyou could also get f£five. years in prisorn, you
understand that?
A: Yes sir.
The Court: Now under indictment rumber 647,'that’
indictment. has also beeﬁ;returned as. a true bill by the

grand jury of Sumter County and it charges that you did in

Sumter County while armed with a deadly weapon, did take

from Anna Hicks; at the Kangaroo Express at 503 Broead
Street, currency and lottery tickets and that is another
charge of armed robbery, do you understand that charge?
A Yes sir.

The Court: Do you understand that for that
offense you can get. ten to fifteen yearé in prison, do you
understand that? |
A: Yes sir.

The Court: Do you also understand that, the same
thing with the other armed robbery, that thére’s é minimumnm
sentence of ten years and I cannot suspend that minimum
sentence, you understand that?

A: Yes sir.

The Court: And again, this armed robbery, just

like the other one, All right, is a more serious offense,

it is a violent offense and you would have to serve .eighty-

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING 10
five percent of whatever I sentence you to before you could

be released to any kind bf‘community-supervision, do you

.understand that?

Al Yes sir.

The Cowurt: 'Okay. Now, the final charge is in

indictment aumber 07=801, which has also been returned as

.a true bill by the grand jury of Sumter County and it is a

drug indictment. It charges you in count oné with
possession with intent to.distribute cocalne base andtcount
two with possession with intent to distribute &ocaine base
within one half mile of a schosdl or play ground. Thé State
has indicated a.willingness to accept a plea to possession
of crack or cocaine base second offense, instead of PWID
and to nolle prosse or dismiss the_proxiﬁity charge. Do
you understand the charges that are against you and the
charges you would be pleadihg guilty to as far as that
indictment is concerned?

A: Yes sir.

The Court: And you understand that for the
pbsseséion of crack second you could get ﬁp to five yéars
in“pris@n‘@gd(fiﬁed up to Seventy—five hundred dollars, do
you understand that?

A" Yes sir.

- "The Court: Sir?

A Yes sir.

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING | | 11

. The Court: Okay. One other thing I forgot to

mention to you 1is on that other .indictment <for armed

robbery, the one at the Kangaroo Express, there’s also a

charge of criminal conspiracy with Mr. McFaddén, but the

State is willing to nolle prosse or dismiss the criminal
cgnspiracy charge, you understand that?

A: Yes sir.
The Court: So what you would be pleading .guilty
to would be two armed robbery charges, one criminal

conspiracy, one possession of crack second offense, do you

understand those charges as the ones that you would plead

guilty to?
A: Yes sir.
The Court: Okay. All right now, Mr. Hayes, when

you plead gquilty you give up certain important

Constitutional rights. First you give up your right to
remain silent; that is your right against self
incrimination, your right to say nothing at all. You.

cannot be compelled to testify or provide evidence against

yourself. You give up your right to have a jury trial,

that is' your right to have a jury decide whether you’re

guilty beyond a reasonable doubt. The jury. would base
their decision upon evidence which the State presents, and
on any evidence that you might wish to introduce. In a

trial you would be presumed to be innocent -and the State

THIRD -JUDICIAL CIRCUIT
(803) 436-2150
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HEARING 12
would have to present ewidence that would convinge all
twelve members of the jury of your guilt beyond a

reasonable doubt. And third yoéou give up -your right to

eonfrort the witnesses against you: That is the right to

require the witnesses against you te come into court and
testify, héve your lawyef cross—examiﬁe those witnesses and
the right to subpoena and call ‘witnesses on. yo@r own
behalf.  Do you understand those Constitutional rights?.
A: Yes sir.

. The Court: . Do you underséahd,that'WBen\yéu plead
gullty you waive or give up‘thOSevCOhstitutional‘rights-and,
therelwill not be a jury trial?

A: Yes sir.

The Court: Undexstamdihg then the nature of the
charges against you and tﬁe consequences of your guilty
plea, how do& you wish tofpleaa to these charges as I have
outlined them t6 you; tha£ is.twg counts of armed robbery,
one count of criminal conspiracy and one <count of
possession of crack, second offense, guilty or not guilty?
A: Armed Robbery one, T pleéd guilty and the second

-possession of crack cocaine, I plead guilty, but I do
héve‘sométhing to say; if I, if you do so wish. -

The Court: Well I”1l hear from you. “You say you
plead guilty te ene count armed robbery, which one are you

admitting to?

‘THTRD JUbICiAL CIRCUIT
(803) 436-2150
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HEARING 13
A: To Young’'s Market.

The Court: All right, what about the Kangaroo?
That’s in indictment number; Indicfment number 08-GS-43-647
is the Kangarco Express in the armed robbery of Ms. Anna
Hicks. How do you plead to that charge?

A: Not guilty.

The Court: Sir?
A: Not quilty.

The Court: All right sir. Ms. Fant, he does not
wish to plead guilty to that. Do you want to go ahégd and
take the pleas on the other two and

Ms. Fant: Yes we would Your Honor. I think Mr.
Sullivan discussed-with him the consequences of p;eading to
the one that the other would still be pending, but we were
prepared to call the Young’s Market Armed Robbery this
morning, so we would like te go forward with that and the
drug case.

The Court: All right. Do you understand what
the State 1is saying? They are willing to go ahead and
accept your plea if you admit.and plead guilty. to the
Young’s Market and to thé drug charge énd that they will
stand aside ‘the, for now, as far as the guilty plea is
concerned, the-armed robbery of the Kangaroo Express, but
that they’fe prepared to go to trial on that. Do you

understand that?

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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A:. Yes sir.

The., Court: A1l  right, do vyog' want; this
indictment back Ms. Faﬁtq that’s the Kangaroeo?

Ms. Fant;:Yes.

"Mn_ Sullivanﬁ Your Henor, could I discuss that

with him again?.

The Court: Yes sir. Stand aside and'give?them a
minuté.
(Counsel has discussion with client)

The Court: All right, is there any change to
that situatioen.Mr. Sullivan? Doésﬂbe.still wish to have a
triél on 'the' armed robberyf of the Kahgérbo? No}..the
Kangaroo is the Qne‘that

Ms. Fanty Correct.

,JMr. Sullivan:; Your Honor, he wishes, he tells me

Ehat he wants to plead tb ‘the Youngﬁs,lbuﬁ-not te. the
Kangaroe. I' have explained to him that if Ms. Fant, and I
understand that. shé intends to prosecute him fbrA the
Kangaroo, thHat if he on down ‘the road gets that conviction
that he’s logking .at going to prison for the rest bf‘his
life. I have explained that to.him,.but he tells me that
he still wants to piéad guilty to the Young’s, but noet to
the Kangaroo. -

The Courti: -All right Mr. Hayes, let’s make sure .

that you deo understand what the possibilities are here.

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING | 15
You understand th;t a guilty plea to the armed robbery of
the Young’s foods stores is a minimum of ten and up, to
thirty years in prison, do you understand that?
A: Yes sir.

The Court: All right and you understand that

even if the State, I'm not saying that they have any choice

about it at this time, I don’t know whether they will or

not, but if they go forward with the armed robbery of the

Kangaroo, you are also facing ten to thirty years in prison

and even if the life without parole did not kick in,
there’s the possibility of a cgnsecutive sentence to
whatever I sentence yoﬁ here to, so that if I were to give
you, for example, and I’'m not saying this is what I'm going
to do, but if I were to give you twenty years on'thié armed

robbery and Ms. Fant prosecutes the other armed robbery and

" it comes before some other judge and you’ re convicted on

that, and it’s not a life yithout parole -situwation, you
could get thirty to, you could get thirty years consecutive
to what you get here, which would be fifty years. Do you
understand that?
A: . Yes sir.

The Court: And then there’s also, if under the
statute, and I'm not making any ruling»aé to whether this
is correct undei the statue or not, but if under the_statue

the State, if this falls under the statute as a second most

15

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING 16

serious offénse, the State would be required to seek life

without parole, do you understand that?

A: Yes Slr

The Court: .Okay. All right.

Mr. “Hayes: Mr. King I’d like to spedk, if you so
wish.

The Court: I’m going to give you a chance.

Mr. Hayes: Okay.

The Court: Okay, All r:icjhit,. All .right that
being the case thenh, Mr. Fant, I think we can go forward
with the armed,rdbbery of the Young’s and the'drug charge.
All rightplnow to these two @harges, that 4is  the armed
robbery of the Young’s and the criminal conspirécy with Mr.
McFaddeén ‘with- regard to -the Young's as \well_ ;s the

possession of drugs; second offense, you understand that

whén you’te pleading guilty to those charges, you're

admitting the truth of those charges, you underistand that?

A: Yes si¥. ' ' .
The‘Courif Do you----now youw may have defenses
to thHose charges, T don’t know whether you do or not, but

do yeu understand that when you plead guilty you waive or

"give up any defenses that yourmight'havé to those charges?

A:  Yes sir.
The <Court: You may also may have giveh- an

incriminating statement in the. case, I don’t know whether

. THIRD- JUDICIAL CIRCUIT
) (803) 436-2150
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HEARING 17

- you have or not, but you understand that when you plead

guilty you waive or give up -your right to contest or

challenge whether that statement was freely and voluntarily

given?

A: Yes sir.’

The Court: Plea. negotiations on these two
charges Ms. Fant?

Ms. Fant: No Your Honor.

The Court: All right, has anyone promised you
anything to get you ﬁo plead guilty?

A: Well sir, my lawyer, he explained to me fully the
situation and being that, you know, I got a co-
defendant in which his plea was Young’s Market and
they dropped the Kangaroo on hiﬁ in which was a pléa
recommendation. And 1 also understand that he
‘explained to me that, beihg that he got a minimal
required ten years and time served on that and beéing
that most likely, if I plea to it I’1l probably get
the same thing being he was a.co-Deféndant and not
having a background or a juvenile rec¢ord of anything
of that nature. But ether than that

The Court But that’s youf lawyer trying to guess
what I'm going to do isn’t it? I mean, the State hasn’t

promised you anything and the Court hasn’'t promisedryou

‘ anything right?

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING ' 18

A No sir.

The Court:  And,; of course, Mr. Sullivan' can’t

“promisde you anythidgﬁ‘He can just tell you -what he thinks

night happen.
A: Yes sir.
The Court: - So I'll ask you again, hass anyone

promised you anything er held out any hope of reward to get

‘you to plead guilty?

A No sir.

The- Court: Has anyone threatened Yyou or used
force agdinst you to get you to plead guilty?
A: Ne sir.

The Court: Has anyone used any pressure Or

intimidation to cause you to plead guilty to these charges?

A No sir.

The Court: Have you had 'enough time to ﬁake up
your mind as to whether or not you want to plead guilty?
A: Yes sir.

*fhe Court: AAﬁd*ané‘you pléading guilty of y@ﬁr
own free will and accord? |
At Well, I'd like to speak upori, that. Well, solély I"m

pieading-guilty¢ not. just my guiltiness. I'm pleading
guilty because I?beiiéve that thé‘representation in my
~éaséfwa3n”£ to thE‘fUilest extent and the best &f my

client, my lawyer ability and I'm alseo

*THIRD :JUDICIAL CIRCUIT
(803) 436-2150
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meﬁs 19

The Court: We're going to come to that in just a
minute.

A: Okay.

The Court: So, so the next question that I'm
going to ask you then is are you satisfied with the mahner
in which your lawyer has advised and represented you?

A Yes sir, yes sir.

The Court: All right, well tellrme;what you were

talking about.
A: Well, that’s what I want to speak upon. I wasn't
really, I'm pleading guilty. I admit that I'm guilty:
But in the jury trial, I was willing to take a jury
trial, but I also know and understand that I pleading
due to I feel like honestly that the odds stacked
against me, in which that a lot of things been going
on with my case, certain violations and a lot of
conflicts of interest was ... In which, I been
incarcerated since August of ‘07 and I just received
my Rule 5 Brady Motion disclosing evidence Febrﬁary

24%" from Catherine Fant, which Wwas given to my

attorney and also I wasn’t, I wasn’t in-possession of

my motion of discovery until Friday, but a incident
took place in which on the 24*", where my attorney
received my motion of discovery from the solicitor in

which a lot of individuals pertaining to my cdse was

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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HEARING 20

disclosed in my motion in which I wasmn’t every ... it

wasn”t never in my possession.

The Court: What motion is that?

My *Rule- 5 Brady Motion disclosure and stuff I was

supposed to have.

The Court: -Well, any motions that drée made are

supposed to bé made through your lawyer to the Court.

A

That’s what I understand sir, but I just want to
stgess to you is that, you know, it's been a,cdnfliét
of interest in doing my case because I Qas'called to
Court on February 25, on a 'Wédnesday. My co
;Deigndant was called ¥tTo COurt‘_Eébruary‘ 24 on a

Tueéday, okay, in.which, like I stated that. Ms. Fant

‘rhad;gave my lawyer Mr. Sullivan my motion of discovery

in the hallway so he said and iduning that time,
another one of his clients he was seeking to speak
them and consul with them in a room by court rooém one,
in which the ciientgthat he was speaking to pertains
to my case, -in which decuments. and'gbotos of that

individual pertaining to my case was inside my motion

«of'discovery; So uan the timev'Upon*the'time when he

was consulting in that meeting, with that selective

individual, he, my, I don’t know how it came about,
but my motion of discover was disclesed to him and

this selective individual had took pictures and
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HﬁARING 21
documents out of my motion of'discovery and exited the
room. So I ain’t find out about until that next day,
until some inmates that was in the holding cell at the
time, that they came into-jail house and told me, but

my co Defendant came back also and that same

individual that took the documents and photos out of

my motion and showed me to them. I asked him where he
get it from, I asked the individual where he gets it
from Stacy Rhodes, and he said I took it from my
lawyer. I didn’t know who his lawyer was, he said, I
asked him who your lawyer was and he say David
Sullivan, so when I went back to court that next day,

that Wednesday, I asked Mr. Sullivan about it. He

said Ms. Fant gave it to him in the hallway and he

ain’t had time to put it in my file and when he was in

the room consulting>with Mr. Rhodes he happened to

see, whatever he said Mr. Rhodes had happened to see

‘the pictures and he took the pictures and walked out

the courtroom, and walked out the room. So I asked
Mr. Sullivan, well, how did he even see, could
identify pictures of him in my motion of discover, 1
mean, didn’t he tell the officer? And he said yeah, he
told the officer and he got them back from him. I
said no he didn’t because that same individual came

back to the jailhouse and start showing them around

THIRD JUDICIAL CIRCUIT
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HEARING ' 22
with him onh th pictures.

The Ceurt: All right, wait just a minute, let me

see if I can, what are we talking about here Mr. Sullivan?

- I'm not sure I'm following him.

Mr. Sullivan: I think I can explain it, Your

"Honor. .

The Court: -Please do.

Mr. SuLliVan: This past court term Ms. Fant gave
me part of Mr. Hayes’ discovery. I was talkKing to anéther
c¢lient of mine, named St;cy‘Rhodes and I had part of Mr.
Hayes’ discover in my hand and some of the photos that I
had were of Mr. Rhodes and they were incriminating pictures
of Mr. Rhodeé and Mz.. Rhodes reached over, who, like I said
is my client, or was my client, reached over and grabbed
thosé!phot@s Qut.ofjmy hand and basically told me that I
wasn’t getting them ba@k and I went and goﬁ a CO to get
those photos from Mr: Rhodes and Mr. Hayeés has told me on
numerous occasions how upsét he is that Mr@ ﬁhédes;was able
to get some discovery that was in his file.

The Court: From your stand point, how does'that,
in anyay prejudice Mr. Hayes’ case?

4 Mr-. Suliivam: It doesn”’t.

The Court: All right, Mr. Hayes, how does the

fact,ﬁhat some of the discovery may have inadvertently

gotten into the.hands of another defendant prejudice your
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case here? |
A: Because, well, speaking that I wanted to select a a
jury trial, and those same selective individuals, it
was like two or three indiViduals, and it was ready to
Festify on the :State behalf in which it would
incriminate me in the'proceés! So a lot of things
that the State have, which T’m entitled to have in my
motion of discovery, that I didn’t have; so once it

seek her hand; she got some things that I didn’t have

The Court: Whoa whoa whoa, but listen to the
dquestion
A: Uh-huh.

' The Court: What we’re talking-about now is the
things that Mr. Sullivan has explained to me that were
given to.him by Ms. Fant on your case, they got into the
hands of Mr. Rhodes

Mr. Hayes:. Yes sir
The Court: How did the fact that Mr. Rhodes got

those photographs, how does*thét prejudice, how does that

in.agy'wayiprejudice your .case here? I den’t understand.

what the prejudice is.
A: Well, Your Honor, .the prejudice is that, that goes
back to saying, you know I'm pleading guilty because

the odds stacked against me because, -in which.by him
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répresenting me and by him representing me and letting

 something like that ocecur and the lack of intérest and

" The Court: well mistakes happen and I’'m sure
that he didn’t mean for that to happen andfthe.manggrabbed
it from him, but unless you can»demonstrafe to me how that
works to 'your detriment as.far as this case is cencerned,

I den’t see any prejudice.

A: Yes sift.
The Court: Now if yeu can tell me how that
prejudices your -case I’'ll be glad to consider it. Mr s

Sullivan doesn’t see it as prejudice and I don’'t see any

prejudice.

A Well I mean all I’'m expressing, Your Honor, 1is that,

you know, due to my Rule 5 and beforée my even my
cliéent, I mean my lawyer had even a chahce to go over
it and beihg that he, that irncdident e&eq occurred, in
which he took‘theﬁ back to the jaillhouse and showed
them around,to everybody else and I already know you
understand jthat confidential informants iﬁ which
ihdividuals write statements and they write létters to
the Solicitor involving théir own case. So all I'm
statiﬁg is that T feel like, I truly feel 1like by the
incident occurred and I feel like that’s a reason of

conflict of interest and I feel like, I also wrote the
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Lawyers Conduct Board and I also wrote, I was given

two names, Ms. Lauren Stevens and Jack Howle as the

Chief Public Defenders. So, I wrote both of them. I

ain’t never heard nothing back from them explaiﬁing to

them what happered and explained the incident what

happéned and the violation and conflicts of interest.

You understand that I knew if I had to go to trial all

this stacked +highly against me, just due to the

incident occurred and I feel like he was‘representing

me to the - to his full extent and the best of his

ability and I had ask him to be relieved of my case,

but I never heard nothing from him. YI never heard

anything from him which I have, I had copies of the

letters that I wrote to Lawyer’s Conduct Board, the

next day, and copies of the-letters that I wrote to

Chief Public Defender Jack Howle, in which I never

heard nothing from him in which. ‘But the whole sense

of reason for me being pleading is that I feel 1like a

lose lose situation it being that; I mean ... The
Court: Well, here’s the whole thing.

This is the qguéstion. You still - you’ve rambled a lot and

I've let you talk, but as far as the actual charge that

you’re pleading guilty to here’ today, and that is the

charge of the armed robbery of Ms. Skinner at the Young’'s

Food store, how did this incident, where the pictures, and

THIRD JUDICIAL CIRCUIT
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l~ I don”t knpw what the.pictutes contained, but the pictiures
2 | got idto‘ﬁhe‘hands Qf somebody/unrelatedfto this=crimeh‘bUE‘
3 somebody else out at the jail, is that right?

4. | A: . No, they related. to them¢. |
5 { . " The Court: Sir? |
i 6 Ac_' They'relatéd to .them.
7 . .~ The Court: The pictures are related Ed him,
8. yeah, but the fact that they got into the hands of Mg,
9 Rhodes - Mr. Rhodés'déeshft have anything t@rdéfwiﬁh this
10 case did he?
11 Az Yes sir.
12; Th6~CQurt;\ Whatfs'hé got to do with this case?
13 | . Aa: His testimeony is damaging. As far as him testifying
C 14 . against me-on my behalf, on the State behalf in whicéh
15 . that, "I got pictures in here of him. It’s like he
16 took‘~£hree for four pictures out of it and other
17 - documents but T only had like two, three picture, but
18 I knoQ there’s way more picture thkan that, but what
19 - I'm saying is it could go on him-énd,got something to
20 do with him because he’s ﬁbe Qnefselective.individual
21 in the pictures.
22 o The Court: He's what?
23 | A: He's the one of the individuals that’s in the pictures
24 : that teok eut-of my, téek the photos eut &f my motion.
25 o The Court: All right. Téll‘me what the pictures

THIRD JUDICIAL CIRCUIT .
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are
Ms. Fant: Your Honor, the pictures were taken in

a motel room that Mr. Hayes rented the night of the

robbery.

The Court: Okay.

Ms. Fant: They show four individuals with guns,
drugs and money, a lot of'money. Those four individuals,

including his co-defendant Brandon McFadden, were Anthony
Pringle, Stacy Rhodes and Cameron Davis. They all talked
to the police that night and including Mr. Hayes said that
the five of them were in that motel room together and he
doesn’t have a job, so obviously the photos were very
incriminating  and the gun is the one that matches the
description of the gun used in thé armed robberies. .So Mr.
Rhodes saw the picture, which has him in it, obviously
that’s what he grabbed from Mr. Sullivan because he thought
it had something te de with him. He’'s a possiblé,witness
in this <case, - but at no point did anyone have any
documents. T haven’t even discussed testifying with Mr.
Rhodes. I’'m bringing him back to testify; I expect he may
lie, but I have not discussed that with him.

The Court: Are there are any charges against Mr.

'Rhodes?

Ms. Fant: He pled guilty to totally unrelated ...

The Court: I understand, but he would too

THIRD JUDICIAL CIRCUIT
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actually, under discovery,‘would be entitled te the same
photographs that this man is entitled to.

Ms. Fant: No, well, I méand becaidse he wasn’t
charged with anything related to that o6ffense, except for

interfering with police; -so hé wasn’‘t charged with the

“drugs or the guns of anything 1liké that.

" Thé GCourt: All right.-  All right, now I
understand what yeu’”re saying as far as prejudice, what you
claim to be prejudiece for Mr. Rhodes and I can fule‘on
that. Tell me why yéu,think this is a conflict of interest
as far as Mr. Sullivan is concerned. |

A: " Well sir, Your Honor, Mr. King. All I was seeking was

The Court: Don’t c¢all me mister, the title is

Judge, tﬁat’s why I''wear thié blaék robe.
B: Ygs sir. Judge King, with dll due respect sir, I Jjust
feel like by&him doing that and I understand accidents
;happen; I'undenstandzthat, but it”s just that a laék
of interest that he had-iﬂ my caéé and a lack of
interest that he showed to recover the items for my
case thét was tooken out of my motion of discovery.
But all Ifm-seeking is that, like I said, I wrote the
Lawyer’s Conduct Board and I haven’t heard nothing, up
to date up to that. I wrcote the Chief Rublic Deﬁender-

alse at the spur of the moment. I haven’t heard up to

’
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date from that. As far as speaking upon the topic of
the issue that what happened, the incident that

happened and things .of that nature, but just due to -

I mean I feel like that by him. I said okay, I see

that happen and.a lot of things as far as what going
on with my case and I truly felt like that he won’t
represent me to the best of his ability and I
understand and .I said well, that’s why I entered a
plea of guilty because I truly feel that if I had went
to trial and judged by twelve I feel like the odds are
stacked against me so that’s why f entered a plea of
guilty, but
The Court: You know hé’s your lawyer in the case
that vyou have, thét we’re not accepting a plea on he’s
going to be representing you in that case.

A: Yes sir, I understand that, you know, I would just —
I was, well, I was, similar grounds, I just sent to
the Board and his superv;sor and alsc sir you that the
grounds, in which it stands is ineffective use of
counsel because due to

The Court: How is he ineffective? Tell me what
he’s done that’s ineffective?

A: The lack of interest that he’s shown, I mean

The Court; All right, lack Qf interest, that’s

one. What else?

THIRD JUDICIAL CIRCUIT
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1 |- Ax I mean,twelli-l tﬂink;my whole time épEakinthOfﬁim,
2 : I think the PI, when we went to court' in Febrwary and
3. Judge James ordered, well we” 1l try the case in June.
4 If ya’ll ain’t got it ready in Juhe we’ll ask for a
5 ‘ébﬁtinuénCe, but the whole time before that I haven’t
6 " seen my P.I. I mean, I talked to mylP.I. like two
77 ‘ . weéks before; that was.two weeks ago and I spoke to
8 him one time  so - and a lot of thingé‘that was said;
9 from when he was speaking to my co defendant.at the
10 jail house after he had got sentence, speaking to my
11_ co defendant about his testimony and things of that
12 nature and a lot of things that he still stated to me
13 in which my co deféndant had stated and that in which
14 o wasn’t really true, but if this, I just feel like my
15 confidence, and this is my life, so T
16 ' _ The Court: Well you’re pleading guilty to the
17 7 charge so, you know, de you still, do yéu not. want to plead
18 guilty because you ‘think he’s ineffective? Tell me what
19; you’re talking with kind of a split tongue here Mr. Hayes.
20. " You tell me fhat you’re guilty and that“yOu want t6 plead
21 "guilty, but at the same time you’re telling me that you
22 want Mr. Sullivan ﬂtbl do gome ‘cher"tﬁiﬁgsh  se I don’t
.23 understand. |
24 A: Judge King sir, I would, like I was sayingj-thewoﬁiy
”25A | .reasén why I was ready to, why I'mzwillihg tOvsﬁbmit

'THIRD JUDICIAL CIRCUIT
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to the guilty pleas is being that the odds are stacked
against me with him representing me gdoing to trial,
but I - all I was seeking for is to his Lawyer’s
conduct and Chief Public Defender is grounds for him
to be relieved of my case. Now, but I undersgand, I
understand that I truly feel and believe what the
outcome will be with trial with him representing me,
as far as this case is concerned and a lot of things
that I’'ve asked him upon our meetings at the jailhouse
in which don’t get straight up answers and I mean

The Court: Well, this is not the time. The time
to tell me right now is whether you’re willing to advise me
that you’re .satisfied with his representation of thése
charges for armed robbery and this charges, and we’re
talking about the Young’s at this time and the charge of
the drugs and if you’re not; I can tell you this as far as
his representation iswconcerned. He’s representing you on
these charges and he’s also representing yeu on the
Kaﬁga;oo. You do not get your choice of public defenders.
A: Yes sir.

The Court: So, if you wish to withdraw your plea

because you’re not happy with Mr. Sullivan on this, don’t

think that's going to get you a new lawyer, because it’'s

not. You don’t have your choice of lawyers when it comes

time to try the case. I will let you withdraw your plea if

THIRD JUDICIAL CIRCUIT
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HEARING 32
yéh want to. go to trial, but Mr. Sullivan”s going to be
your lawyer. Ts that, that’s your call if you don’t want

to plead guilty,. fine. I’m sure the State is ready to go

forward. They got the other charges that they are going to

call I think shortly and you- can go ‘to triai on ‘this
charge, this armed robbery, that is the Young’s armed
robbery, or,you4éan go to trial and.go to trial on fhé drug
charges, you can go to trial on both of those and.I have:

not accepted your plea yet and if you are noﬁ comfortable

pleading guilty to these charges with Mr. Sullivan as your

lawyer, now is the time to te€ll me and he’ll stand you
before 'a jury. It’s your eall, which way you want to go?
A: 1’11 go with the plea sir.

The’ Cqufn: All. right, and wyeu understand that

when you plead guiity, you are admitting that the charges

of the robbery of thé Young/s food store is true?

A: Yes sir.
The Court: Ybu gnderﬁtamd that?
A: Yes sir.
The Court: And you understand that the charge of
the drugs is true. Do yonu undefstand that?
A: Yes, sir.
The Court: All right and you understand that T

wil; allow you to stand aside if you want to withdraw your

- THIRD JUDICIAL CIRCUIT
(803) 436=2150




10

11

12°

13
14

15

16:

17

18

19

20,

21
22

23

24" -

25

33

'ﬁEARING 33
plea now, but Mr. Sullivan is going to be your appointed
lawyer in this case, you understand that?

A: Yes sir.
The Court: All right. Now understanding then the
nature of the two charges or three charges: Armed Robbery,

Criminal Conspiracy and Possession of Crack, two, no just

‘one Armed Robbery, that’s right, you took one of them out,

Make sure we understand this is the indictment number 646

-for Armed Robbery and Criminal Conspiracy of the Young’s

Foods Stores on July the 31°° 2007, how do you wish to plead
to that charge, guilty or not guilty?
A: Of the Young’'s, Market sir?

The Court: The Young’s Market
A: Guilty.

The Court: All right and the drug charge which is
now being changed to the lesser included éffense'of
possession of cocaine base, second offense, guilty or not
guilty?-

A: Guilty sir.

The Court: All right and I have handed,back to
the solicitor the indictmeﬁt on the armed robbery of the
Kangaroo and that matter is still pending,'you,gnderstand
that? »

A: Yes. sir.

The Court: And as we have explained a while ago,

‘THIRD JUDICIAL CIRCUIT
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the State can call that céSe.at any time that they want to
and they may even proceed as a second most'serious} if it
falls within the requirements of the statue, you understand
that?
A::. Yes sir. .

The Gounb;L Okay and you understand -that the
Court, whether it be‘me-of_sqme~other~judge is not locked
inke any kinhd of a sentence as far aé these charges that

are pbefeore me today, nor the charges of the Kangaroo if you

were to be-found guilty of that, that could be the same

thing, ten to thirty.and it could be consecitive, do- you

understand that?

A Yes sir.

The Court: All right. AlYX right have -you

‘un@ersté@dAmy guestions?

B: - Yes sir. .

‘The‘Coﬁrtk s there anything else that yoﬁ would
like to ask me about what we’ve_been over?
A: That’s it. .

The Couft;,okay; And you understand that you
have the.right to aﬁﬁeal the guilty plea and?§entence of
the court and you mhst do so within ten days®?

A: And I will do so at thg Department of Corrections?

The Court: If you want to appeal my decisien

within ten days from today, that appeal Has to be filed

" “THIRD JUDICIAL CIRCUIT
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with the office of the Clerk of Court and with the Supreme
éourt, you understand that?
A: Through my lawyer?

The Court: Through your lawyer?
Av Yes sir.

The Court: Okay, All- right, Ms. Fant tell me
about the fact background.

Ms. Fant: Your Honor,.on July 31% of 2007, Ms.
Latasha Skinner, who was the assistant manager and clerk at
the Young’s Market on Oswego road in Sumter County called
lgw enforcement and reported that.éhe had just been robbed
by th young, black males. They had come in, one of'them
had a gun pointed it at her told her to get the money out
of the register, as she backed up, the second one came in
and told her to open up the safe. She ultimately did open
up the safe and gave him the money. She was able to
describe the two people. One as being short,- dbout 5'6.
One as being taller, about six feet. She said that they
were both dark skinned, black males, that they had bandanas
or black cloth on their face, but only below the nose. It
was covering the mouth area. That they were wearing all
black shirts and that the shorter éne had on_shprt pants,
but she wasn’t positive about the pants on the taller one.
She indicated that she thought that they had been in the

store before and that again, the shorter one had the gqun

THIRD JUDICIAL CIRCUIT
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and it was an old, brown looking pistol and he held it on

her the whole time and in fact held it close to her while

- the taller one was getting the money out. of the gafe. Law

enforcement .respornided within minutes of this incident, both

Mr. Fabian Hayes and his co-defendant Brandon McFadden were

- spotted ceming out of Mr. McFadden’s house at [jj I

B bt is j"e.xac:t’ilyy three homes away from fhe Young’s

Market. going back on Bagnal brive toward Loring. The

officer was Detective Curtis Hodge. He got out to guestion

“them. Asked them had they seen anybedy. They were not

wéaring the‘'same shirts and so he Eéally~hadvn@thing to go
on other than the fact thaf the robbery was so close by; so
close in time and that both defendants told him that they
had Jdst been'drqppédvqff at that location, déspite the
fact that they weré;both“sweating, which he fouhd to be
very -suspicious. At that time nothing was done. Law
enforcenént began ihvéstigating the case. The next day

Detective Riehburg, excuse me, got the surveillance video;

‘he saw who the shorter ohe, who he believed two be Brandon

McFadden, based upon the MO. Mr. McFadden, in fact, had
just,gotten out of DJJ for a juvenile Armed Robbery aboeut
two weeks before this armed. robbery ;Qccu?féﬁ_ Anhd
Detective Richburg was familiat with his history. That

combined with the'stQp of these two shortly after the armed

robbery  led him te get search warrants for both Fabian

THIRD JUDICIAL CIRCUIT
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Hayes’ house and Brandon McFadden’s house. Before those

search' warrants could be executed on August the 2", which

"was just two days later, Fabian Hayes was traveling with a

guy named Terrance Bassknight. Sergeant Calvin Fulmore
with the Sumter Police Department noticed that they were
not. wearing seat belts or at least Mr. Bassknight Wés not.
He was stopped and arrested at that time because he was
driving under suspension. Mr. Hayes got out of the
véhicle. Sérgeant Fulmore noticed in the waistband of his
pants an Advil container that Mr. Hayes attempted to hide

from the officer or push further into his pants. At that

point, the office had probable cause to search him. He did

and found an Advil bottle that contained what was- believed
to be cocaine base. That is the basis of the crack‘cécaine
possession charge. That- was sent to SLED for analysis and
it did turn out to be .76. grams of cocaine base. The
officer "at that time, also seized, as he placed him under
arrest, $382 in currency from Mr. Hayes and a key card, a
motel room key that belonged to the Mount Vernon Inn.
Officers responded to the Mount Vernon and when- they did,
it was room 257, the door opened and four black males fled
out of the room. Law enforcement went scattered after them
chasing them. Those 1individuals were arrested. Stacy
Rhodes being one of them, his brother Anthony Pringle béing

another. Cameron Davis being a third. All three of them
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were detéined. They - indiCéﬁed-that Brandon and Favian
Hayés had. let them know about the room and that they had
beeh partying there. That they had both had an excessive
amoeunt of money over the past couple of days, that the guns
belong‘té Mr. Hayes, one of which was seized was a brown,
very old loeking pistol revelver, which was used in theé

the same type as the clerk described. In addition 1o

.-another hand gun. They were arrested and another search

warrant was obtained for the rOoﬁ;\ In the room was a.
tetelipt for -the hotel room inh Mr.‘Hayes‘ mame. They talked
te the manager. He in fact rented the room at 11:50 pm on
Juiy 31, 2007 and paid cash for three days. Sevema;'hundred

dollars I believe it was. .- He also had‘checked-insat,li:SO,

‘this robbery occurred shortly after 10:00 pm on Oswego.

The others indicated that they had gone there after he
rented- the .room. Seized also in the room was: a disposable

camera. ‘Those were the source, that is the source of the

‘pictures we’re talking about. When they were develeped

they had taken pictures of themselves. Mr. Hayes was not
in the pictures,: but given that the other four were and
they all said there were only five. there, it is our
contention that, he took the pictures. - But Mr. McEadden. was
definitely in there, the others were -in there. They ‘had

guns, they had drugs and they had money flashing in their

THIRD JUDICIAL CIRCUIT
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hands. So 'several pictures that were taken, probably more
than a dozen. Law enforcement also executed search

warrants at the home of Brandon McFadden and Favian Hayes.

At Brandon McFadden’s house they found a red Bulls ball

cap, which matches the hat in the video that is.shpwn from
the armed robbery. They also found an apron which was
believed to be tied around one of them’s face, a black
bandana. 1In the search of Mr. Hayes’ residence alsc found

a bandana and a black do rag. In addition a pair of - a

black shirt was found at Mr. McFadden’:s house. In addition

at Mr. Hayes’ house a black shirt which matches the one
that you can see on the video and a pair of blue jeans or
black jeans that are very distinctive because they are

faded out on the thighs and legs in back and in front. You

can clearly see that on the surveillance video. Mr.
McFadden is - they measured him at the police department,
between 5'5 and 5'6 inches high. Mr. Hayes 1is

approximately 5'11 or six feet tall. At that night, Mr.

Hayes would not admit to the armed robbery, but admitted

that he was with Mr. McFadden all night long and that they
had gone to the room. Mr. McFadden, however, did admit to
the robbery, indicating that it ‘was him and Mr. Hayes. He
laid it out exactly as it had happened. That he had gone
in first with the gun and that Mr. Hayes had come back

later, 'that they had both participated in it and they had

THIRD JUDICIAL CIRCUIT
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gotten, over $4,000 which they split UQ<between‘them. The
next day after‘the robbery; law énforcement was able to
find out that Mr. McFadderr opened a bank account at SAFE

Federal Credit Union in which he deposited a hundred

dollars in cash, he was also arrested with one hundred

dollars in cash and had no Jjob, no means of s@pport,and as
I say, had been ott of. detention, juyenile detention for a
mere two weeks at that peint. Mr. Hayes had gdtteh out of
the Departmemt‘qf Corrections in March, had worked for
apprpximately eighteen hours at Gold-Kist and had no other
means ofvsﬁpport, but had deposited one thousand dollars in
«cash in an account that he had at SAEE on the day after the
robbery. Taking all these facts together, they were both

arrested. Mr. Hayes, excuse me, Mr. McFadden pled guilty

 to these charges last Thursday before Judge James. As part,

of his plea agreement, the Kangaroo armed robbery was

dropped and he pled guilty to a forgery at that time as

well. .Excuse me, there 'was no agreement, although we did

anticipate him possibly testifying at this trial.
| The Court: Has he been senténced?
Ms. Fant: Yes Your Honor. That was a negotiated
segtehce‘for the minimum of fén years.
The Court: Tell me about Mr. Hayes'. record.
Ms{‘ Fant: Your Honor he has  an eXtensive

juvenile record beginning with damaging ot tdmpéering a
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vehicle, possession of an unlawful'weaponj trespass after
notiCe, receiving stolen goods, petty larceny, driving
without a license, sometﬁing.in the juvenile record that
was listed other juvenile charges not defined, a second
damaging or tampering with a vehicle, a second petty
larceny. ThEn‘ as an adult Dbeginning in 2002 an
interference with police. In 2003, possession of crack
cocaine, two separate counts, resisting arrest, pointing
and presenting a firearm and possession of a stolen pistol.
He was released from custody of the Department of
Corréctions in March of 07 and again these events occurred
in July and early August of C?: And at the appropriate time
Your Honor, theé officer would liké to'Speak in‘this case.

The Court: All right, I’1ll be glad to hear from
the officer and also of course, I'm going to get the
matter of victim notification on the record.

Ms. Fant: I can tell you that right now. Is Ms.
Skinner in the courtroom? She may be downstai;s Your
Honor. She was obviously coming in. I told her to be here
at 11:00 for the trial. When I tried to phone her earlier
this morning to have her come in earlier for the plea, 1
did not get a hold of her.

The Court: Well, before we finish thisvﬂearing
1’11l give you a chance to check because I do want to give

her an opportunity to be heard if there’s anything she
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would like tobsay.

Ms. Fant: 1I711. send an officer down to look for
her. .

The Court: All right. All.right.

.Det. Richburg: Your Honer, I’mvbetective Robert
Richburg from the Sumter Police Department: I was the lead
Detecti¥e on the caée. Aé mainly, ghat I wés‘gQimg to.
speaklbn is the victim. If she comes up here it's better
in her words. He was iny‘ out four months and this
started.. .The§e:£wo armed. robberies were\within two weeks
of each other. Both of these clerks weré held at gun
point, while the safe was emptied.or the cash register on
one was emptied. Theése ladies work out there at night and
ﬁhey’ré-youhg and 1 kriow for a fact Ms. Skinner ﬁaSn’t;been
able toe return to wérk. She quit within the next couple of
days. of this incident and has nét returneq to doing that
since.. ‘ a

The Court: And that is, sshe is the victim on...

Det. Richburg: Yes, the one that he’s pleading to
today.-

The Coﬁ¥£: QKay

Det. Richburg: She has not been able to return to
work at that loeation. She hasn’t been able to do that and

we take these ladies for granted out there all night lorig

‘and on patrol we’re -in there. They”ré there, that
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convenience store‘iS‘there just out. of conveniénce and
she’s no longer able to do that. And this store is
actually now clesing ... If this helped that it closes at
like 12:00 now, whereas at one time it was twenty-four

hours because of the fact that, you know, the armed robbery

The Court: What time of day did this take pléce Ms.
Fant?

Ms. Fant: It was just after 10 pm.

Det. Richburg: And you know, just, she can speak
to you and relay that more than me, but you know this
I have to be the voice of the victim as well. In this
whole thing Mr. McFadden cooperated the night that he was
arrested. Mr. Hayes has pretty much been fighting it the
whole way throughout, no cooperation on his end whatsoéever.
Not ready to accept responsibility for his actions.

The Court: All right.

Det. Richburg: He had only been out a mere four
months.

The Court: I understand. All right, thank you
and we’ll see if the victim'is downstairs, Ms. Fant and if
so, we’ll give her a chance to speak if she'would like to
do so before we finish this hedring. 1In the meantime, Mr.
Sullivan, before I make a decision to accept the pleas

after having heard the factual basis, I want you to address
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(803) 436-2150



10

11

12

13

14
15

16

17

18
19

20,

21 |
Azzl
23"
24

25

the issue régarding Mr. Hayes"alleged conflict and I'm not
sure what he’s alleging was the COnflict; uﬁless it was the
representation by you of both Mr. Hayes and of Mr. Rhodes.
Do you foreseé that as a conflict and if so; if not, why
nét?

Mr.. Sullivans: T don’t view that as my
representatfion of both éf them as a wconflict, Your Henor.

The Court: Did Mr. Rhedes impart any infofmation
tb youvfegarding Mr. Hayes’ case? This case?

~Mr. Sullivan: ;NQt that I éan recall Youtr Honor.

‘The Court: Okay.

Mr. Sullivan: I don’t recall him saying anything
about this-case. :

The Court: And did you ask.him anything or. have

any conversatioens with®him regarding his involvement in

- this case with Mr.. Hayes?

.Mr. Sullivan: No sir. I didn’t ask him anhything
about this case.

The Court: BAnd you don’t feel that there was any
conflict in an unrelated charge that you representéd Mr.
Rhodes on ahd.this'chargé of the armed robbery or the drugs
in this case?

Mr. Sullivan: No sir,r That. charge was
completely unrelated and I didn’t see a conflict.

The Court: I’m not talking about the conmflict as
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far as the conflict Mr. Rhodes might have had. I’m talking

about the conflict that Mr. Hayes might have had with you

having represented Mr.- Rhodes. " You don’t see a conflict

there?

Mr. Sullivan: No sir.,

The Court:-All right, Mister

Ms. Fant: Your Honor can I put one more fact on
the record

The Court: Sure.

Ms. Fant:'... that I forgot to mention. The
victim did actually pick out Mr. Hayes out of a photo
lineup. It was one that was not done initially. They drew
up a lineup, there was another detective on the -case who
has since left the department. Detective Richbiurg had never
showed it to her, when she came in for a pretrial
conference with all of us before the last term of court
when we were thinking about trying it. She happened to

mention that he had been in the store before, that he had

been wearing glasses at the timé& and she theught she could

identify him. He then had the photo lineup that had

already been prepared by SLED, showed it to her and she
immediately picked out Mr. Hayes as the taller guy in the
armed robbery.

The Court: All right, thank you. All right Mr.

Sullivan, let me hear from you with ‘regard to Mr. Hayes'’
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litigaﬁion factors.

Mr:éSuLlivan:‘ Thank ybuf&bur'ﬂonor, Detectivé
Richburg‘stated that Mr. Hayes, unlike Mr. McFadden;'hadn”t
accepted responsibility, bnt. I do think  that he is
accepting respbnsibility,righp now. 1 believe that Ms.

Fant stated that most of his regord, of course he's not

-~ that old right now, but was as a.juvenile and I believe

that arguably an,MGFaddenfs,pecprd is worse. I definitely

agree with his decision to plea to the Young's rebkery.

"The co-defendant, last week,:stated on the record in court

implicated Mr. Hayes and it” s undisputed that: the two of
them were together right about the time_thét theuarmed
robbery occurred. The fact that Mr. McFadden, early on.
implicated—him, T agree with his decision to plea guilty.

He, in the mumerous conversations I've had with him, you

-know, I think that he prebably wants you to know, and I've

explained to him‘that this,doesn’'t make any difference, as

. far as the law,is .concerned, but he’s told me over and evern

again that he wasn’t the one with the gun. I've told him

that he can still be convicted of armed robbery, you know,

- it's sort of like the get-away driver is just as guilty,

but I think he probably wguid want me to tell yoh that.
His mother, I believe, would like to say a few words.
The Court: All right, I’11l be glad to hear from

her. ° Before I do that; Mr. Hayes, I wardt you to
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understand, I'm ‘sure Mr. Sullivan’s explained to you the

principle of the law which we call legally accessary or

accomplice liability rather. Accomplice liability is the
formal way of saying that the hand of one is the hand of
all and that 1if two.people are acting together in the
perpetration of a crime, one 1is just as guilty ag the
other. And that was the - Mr. Hayes for example - 1 mean

Mr. Sullivan for example alluded to the fact that you could

have one person acting as the look out and another person

that went into the store and they’re both equally guilty.
You understand that legal principle?
A: Yes sir:

The Court: All right, yes.ma’am, give me your
name and I’1ll be glad to hear from you. |

Ms. Tindal: My name is Darlene Hayes Tindal. I'm
Favian mother and it’s like it was a tragedy back in 1997
Qent on and caused a lot of conflict like ya’ll saying and
had emotional problems and like, I'm not saying they split
up, but my oldest son he had to go to DJJ and just me, my
daughter and Favian my youngest grandson back in 1997, we
were like a part for years, almost like ten years he never
seen his older brother and when he -came out, you know it
was like a family reunion. We was éll back together and
like, we didn’t really keep exactly what time and what date

everybody, you know was there sgeing orie another, everybody

THIRD JUDICIAL CIRCUIT
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was so glad to see everybody. . Him‘and my oldest son seeing

each -other. And we was like, every moment of the day was
like a famiiy reunien just seeing one another. ZAnd I use
to take my ‘grandsen to school because during that time my
husband had passed away in 2006 and I ‘use to take my
grandson: or. granddaughtér to school not far frem Robney
Drive; Where that Young’s Market there but going up: the

road to.the other Young’s Market, so it was one Tuesday

‘that- Favian had wanted to walk my grandson to school and

the next day would have béen the Wednesday because some 13
year old boy had jumped on‘my‘grandsan‘whiéh wés;ll but he
suffer with asthma and so Favian was going to take him to
schoel that mbrning and I well, I was sort of sad because
that waSAmy big .day of doing and so well I didii’t think
nothing of it. One Tuesday they was saying that 'he was
doing all this right here and I know about what happened at
the school house and I know he was just took my grandson'to
schooi;.but they left him, and that’s all- I can say. I
wish at that time that police officer that was asking
questions, he would have askedimy;grandson

‘fbe Court: I'm not sumeil-gnderstand. -You’re‘
saying that this s¥tuation with Fawvian taking you? grandson
to school was at the time that this armed robbery ocecurred?
Allegedly occurired?

Ms. Tindal: I'm net sure. I'm not sure,

THIRD JUDICIAIL CIRCUIT
(803) ,436-2150




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

mené ' 49

The Court: .Well I mean, this incidént took place

on July the 31°, that wouldn’t have been, school wouldn’t
have been in session.

Ms. Tindal: This right here not --- it was like

the program they was in, but, what you call it?

The Court: What buildings were you talking
about? |

Ms. Tindal: What news?

The Court: What Young’s store?

Ms. Tindal: Robney Drive. - It’s like two Robney
Drives.

The Court: . I know where it is.

Ms. Tindal: Okay, well Crosswell School. got a

" program going on, you kKnow

The Court: .This robbery fook play at the Oswego
Highway store, not the one on Robney Drive, up there on .

Ms. Tindal: No I don’”t know about that. I don’t
know, I don’t know nothing about that. I don’t know
nothing about nobody had robbed nothing. Like I was saying
about, he was taking my son to .school one morning on a
Wednesday morning

The Court: What’s that got to do with this?

Ms. -Tindal: Well, I don’t really know sir.:

The Court: Okay.

Ms. Tindal: All I know that I'm saying, when

THIRD JUDICIAL CIRCUIT
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- they was saying, all that time we be together we was like,

didn’t nobody miss nobedy ot going sdmewhere fobbing no
stores,.because we dgn’t know nothihg about nobody fobbing
the store. . ; |

The Court:  Okay, thank you-ﬁa*amm

Ms. Tihdal: Okay. /

The Court: Ms. Fant, I'm going to cdll on the
defendantAin Tusﬁ.a-minpte.;-Did you find out anything in
regard to the victim?

Ms. Fant: She - had. not gotteﬁ, there at that
point, Your Honor.

The Couptt All right Mr. Hayes, I’'1ll be glad to
héar froem you with regard to matters in mitigation 4f
there’s anything you want to tell me. »

'Mr. Hayes: Yés sir. Well as far as Detective
Richburg had speak upon, yeu know, as far as mé accepting
responsrbility and I have accepted-*respdnsibility, VOUu,
knqw, as a man you know and I wish she was here, you know,
and. I would Sincerely apologize'ih‘which; but T newer
really intended to hurt nobody and in which the whole MO,
hiding, like but i,undenstand‘when,yoﬁ:say the hand of one
is the hands of all, I know and understand tbat;but how the,
whole MO. started as far as co defendant went in:witH a gun,
and you know, moments later or minutes, later then I come in

and I grabbed money ahd ruh out the store, things of that

‘THIRD JUDICIAL CIRCUIT
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nature, but you know, I know .and understand you know, like
I laid off of work and I do sell drugs and, you know, not

even my character as far as me committing an act of that

nature and you know I apologize for that and you know, like

I said, I never intend to hurt nobody because nobody was
hurt. Nobody was physically hurt or physical or sexual
abuse or nothing of that nature and you know, I wasn’'t

armed with a «deadly weapon and you know, and- if it so

please the Court, you know, I apolegize and it will never.

happen again I know I understand that. I'm positive of
that, And you know, I just wanted to let you know that how
this whole thing took place. ‘It wasn’'t my intentions but,
whether it matters now or now, but you know it was never my
intentions to like I said, I was never armed and'dangerous
you know, I never seek to cause any harm or danger upen the
victim Ms. Skinner and you know. Well then, I just ask
that. my co defendant received a maximum of ten, a minimum
of ten years, in thch with one armed robbery or whatever
the forgery charge and things of that nature in which he
was armed with the gun. All I'm asking, Your Honor, is,
you know, being that I don’t have an extensive record of
that nature, that charge of.that nature, either one of my
juvenile or adult records and all I'm asking you is you
know, just take in consideration of you know, my sympathy

I had for the victim and the court and take into
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_consideration all the time that .I have spent in  Sumter

County jail house ever since August 07 and you knew, I’'m
askimg you can you have a lenient sentence as pdssible. I

learn from my mistakes and you know, I did receive my GED

‘upon, my last grade I attended was twelfth grade, but upon

me being at. the County jail 1 .have attended o my GED,

- things of that nature you know, studying, reading and

" occupy my time so I could prepare myself for the future

when I be in soc¢iety adain and you know, I just-ask you to
give me as leﬁient‘sentencé‘as possible in regards to this
matter.

The Court: Okay. All right, thank you. Mr.
Sullivan anything else?

Mf;fSuilivan: I don’t’ have anything else, Your

Honor.

The. Court: Ms. Eant?

Ms. FEant: Your Honor I woeuld just add that on

“the vietim’s behalf, she did tell me 1in discussing this
. with me that she was terrified during this experience. She
. actually quit her job the very next day. Sheé now works .in

- Columbia for the Department of Mental Health and thank

goodniess doesn’t have to work thére anymore. But just also
that Mr. McFaddén’s statément wds that they planned this
together and both Stacy Rhodes and‘AnthQny Pringle said

that the guns belonged to Mr. Hayes.
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The Court: All right, All right. Let me take
five minutes, I want to think about all of the’thiqés that
have been presented.

Ms. Fant: I"11l check do@n and see if she’s here
by any chance.

The Court: All right.

(Couft break taken) ‘

The Court: All right be seated. All right. Back
on the record. With regard te the  matter of the State
versus Hayes. Two indictments 08-646 and 07-801. I’'ve
heard from everyone I believe, with the exception of the
victim in 08-646 and that would be Ms. Latasha Skinner who
I believe now is present, is that correct, Ms. Fant?

Ms. Fant: Yes Your Honor.

The Court: All right. Ms. Skinner, as the
victim of this armed robbery, you do have the right to be
kept advised of everything’s that going on. You have the

right to beé present in the court when the matter is called

for trial and you also have the right to address the Court,

so I’11 be glad to hear from you if there’s anything you'd

like to tell me.

Ms. Skinner: All I wanted to say was that I was
just traumatized by youw know; stuff like I saw mny iife
flash before my eyes and I thought I’d probably never see

my kids again and.it was a scary, scary feeling and since
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then Idve‘got'out the retail business so it’s Qbanged my

Clife.

‘The: Court: Okay, thank you ma’am. ‘Alllgight‘the;
Court, does find that there is a Substantral ﬁactua@'basis
for the'plea, T find'that the Defendant’s deciSion te
plead guilty after going very‘careﬁully with him‘on the

record in this matter is freely and voluntarily given.

- That he has HhHad the advice of counsel, with.whiie;he has

indicated some complaints about he readily admits to his

guilt of this crime and does advise that Mr. Sullivan has

répresented him and has been in touch with him about this

matter. Specifically I want to.make the finding that there
was no prejudice. to the Defendant 4ds a result of the
situation where the photographs got inte the hands of
another individual. If I had,thougbt‘phat fhere Was any
prejudice resulted to this Defendant, as a result to that
instance, my willingness to take this plea might ha&e been
different; but I can perceive of no way. that that resulted
in aqy'prejudice to him and his. counsel dOgs not éee any
way that that resulted in any interést to him. T also find
that there was no conflict of ihtereSﬁ; Mr. Rhodes, as far
witness whom Mr. Sullivan would have had the right to talk
to, toe learn what he knew qbout'thLS‘matter and the fact

that Mr. Sullivan represented him on a completely unrelated
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matter is no conflict of interest whatsoever and I could
find that in my wview that there was no conflict of
interest. And the only complaints that the Defendant in
this case, Mr. Hayes, 1is articulated, as far as Mr.
Sullivan is concerned, would be a lack of interest that
he’s only seen his P.I. one time. I don’t know that the
Private Investigators are hired for the defendant. The
lawyers generally ‘hire the public defenders, I mean the
private investigators to investigate the matter as far as
the evidence is concerned. I don’t see that that in any
way affected Mr. Sullivan’s representation and also the

fact that he complains that he didn’t get his Rule 5 in a

timely manner, but he doesn’t complain that he didn’t get

it, so I think the: State has complied with the terms of
Rule 5 and I don’t see that as ineffective representation
on the part of Mr. Sullivan. Especially in view of the
fact that when you look at all the facts in this case and
that the Defendant, Mr. Hayes, made two statements during
the course of his presentations to me, several
presentations to me, one of which was that he admitted that
he sells drugs and he does not deny the drug charges at all
and has in fact has admitted in his discussions, this armed
robbery. Although he contends that he did not go in with a
weapon, he does say that he went in and fook the money,

which would very easily make him guilty of the armed
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robbery as well, even by his own admission. There’s no

question in my mind that the Defendant’s decision to enter

this plea as we have set forth is f¥eely and voluntarily

given. Another factor that convinces me of the fact - of
that fact, is the fact that he did het admit to the armed

robbery of the Kangatroo store'and I Have not accepted that

plea and have hahded that back, to the soliecitor and-that

matter will go forward. So there’s no guestion in my mind

that after having being fully -advised of his rights by me

- and his lawyer and being well represented by his appointed

counsel that the plea -in ~this case is freely and
voluntarily given and the Court is going to accept the plea
with the stipulations that I 'have put oh the record with
regard to o6r the matters that I have put on the reeo;d,with
regard to the - any prejudice ar;sing out of the matters
that he has discussed or any confliect of interest is simply
not there.
Mr. Hayes: Excuse me.

The Gourt: No sir, I”ve heard, you’ve had your

- Oopportunity to speak and I’vefheaﬁd~frombyéuﬁ sir.

Mt. Hayes:  Yes sir.
The Court: All right, Mr. Hayes, this is going
to be a substantial sentence and the only reason that it is

not the maximum sentence is because of your age. I think

that the ¢rime that you pled guilty to and have admitted to

THIRD JUDIGIAL CIRCUIT .
(803) 436-2150
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HEARING 57
is a very serious crime. It could have very easily
resulted in this young lady'béing killed or harmed in a
serious way. I feel that, I see that armed robbégy is one
of the most sériqus crimes in our law and I simply think
that the law has to, I mean, that the Court has to send out
a message that this kind of conduct will not be permitted
in our society. With regard to the Armed Robbery the
sentence of the Court is Defendant’s committed to £he State
Department of Corrections for a term of twenéy—five years.
He will be given credit for timé fﬁat he has sérvéd. On
the criminal conépiracy it’s five yeéré to run concurrent
and the drugs it’s five years to run concurrent. All of
them, he will be given credit for the time that he has

served. Good luck to you.

THIRD JUDICIAL CIRCUIT
(803) 436-2150
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4:14-cv-03778-RMG - Date Filed 06/30/15  Entry Number 41 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Favian:A. H“ayc_s, ) —_ (c;
A ) o = O
Petitioner, ) C.A. No. 4i14-3778-RMG e O
Vs, ) S o
- ) iz
Warden, Lee Correctional Institution, ) U ":i‘-“
. : )  ORDER :’ >
Respondent. g w ,
)

By earlier order (Dkt: No. 35), Respondent'was advised that unlcsg; Petitioner’s request

for the restoration of direct appeal rights and appointiment of counsel was voluntarily granted

within 10 days of the order, this Court would grant the petition for a writ of habeas corpus and

'neCess'ary for the Court to grant the requested relief'in order to restore Pe"ti,tionef*"s appellate
rights. (Dkt‘,.vNo. 38). T};erefore, the Court issués this final order (1,)‘ ADOPTING thg R&Rof
the Magistrate Judge (“D-kt, No. 32) as the order of the Court; (2) GRANTING the writ of habeas
corpus; and (3) DIRECTING the restoratién of Petitioner’s direct appeal rights and appointment
of counsel. This.grmt.‘of the writ of habeas corpus does not affect P‘e‘tj’t’i.oner’s"cun‘ent

incarceration status during the pendency of the appeal. |



i

4:14-cv-03778-RMG - Date Filed 06/30/15" “Entry Number 41 ~Page 2 of 2

_AND IT IS SO ORDERED.
Richard Mark GeTgél
United States District Judge
June 39, 2015

CharleSt(_)n, South Carolina
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The :%fumfeme Court of South Qta[rulinaf

State of South Ca‘r‘olina,,Mbvants-Resp"ondents, '

V.

Favian w‘A. Hayes, Defendant.

In Re: Favian A. Hayes, Petitioner,

\'Z |
/

Warden, Lee Correctional Institution, Respondent.

Appellate Case No. 2015-001471

ORDER

In 2009, petitioner pled guilty to armed robbery, criminal conspiracy and
possession of cocaine base, second offense. Plea counsel filed a notice of appeal
but failed to submit the explanation required by Rule 203(d)(1)(B)(iv), SCACR,
even after requests by the Court of Appeals. Accordmgly, the appeal was
dismissed.

‘In July, the federal district court issued an order granting petitioner's petition for
a writ of habeas corpus and "DIRECTING the restoration of Petitioner's direct
appeal rights and appoiritment of counsel." The State now requests this. Court
advise the parties of the manner in which compliance with the federal court order
should be achieved.

We hereby direct the Court of Appeals to recall the remittitur in pétitioner's direct
Appeal, Appellate Case No. 2009-129706, and reinstate the matter. Because
petitioner's "appeal rights™ at this point consist of the submission of an explanation
by counsel, or a letter from counsel stating no good faith explanation can be
offered, with the opportunity for submission of a.pro se response, we hereby
appoint the Commission on Indigent Defense, Division of Appellate Defense, to



represent petitioner, and direct them to file an explanation with the Court of
Appeals pursuant to Rule 203(d)(1)(B)(iv), SCACR, or if no good faith
explanation can be offered, to provide that court with a letter similar to that
described in Dennison v. State, 371 S.C. 221, 639 S.E.2d 35 (2006) stating as
much and informing petitioner that he may, within twenty days, submit a pro se
explanation. Thereafter, the Couit of Appeals shall, in accordance with Rule
203(d)(1)(B)(iv), SCACR, determine whether a sufficient explanation has been
submitted to allow the appeal to pr,océed or whether it should be dismissed.

Columbia, South Carolina

September 3, 2015

cc:

Robert Michael Dudek, Esquire

Alan McCrory Wilson, Esquire

John W. Mclntosh, Esquire

Donald J. Zelenka, Esquire

J. Anthony Mabry, Esquire _
The.Honorable Jenny Abbott Kitchings
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The South Carolina Court of Appeals

The State, Respondent,
V.
Favfah?‘Alphénsq 'H‘éye‘s',. Appellant.

Appellate ‘,C‘élfSe NQ, 2009-129706

ORDER

This Court’s Remittitur was sent to the Clerk of Sumter County on November 17,

- 2009. By or,d',er of'the Sgprﬁe,me_ f'C'ou,r,t', 'jftxis:now‘_nécess~ary for this Court to recall

the remittitur. The Clerk of Sumter County is therefore directed to return the
remittitur to the Clerk of the South Carolina Court of Appeals within ten days of
the date of this order. -

-*%&%m,% CJ.

/ FOR THE COU

Columbia, South Carolina

cc:

Robert Michael Dudek Esquire
David F. Sullivan, Esquire
Salley W. Elli'ott,fEs’guirek




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM SUMTER COUNTY
John M. Milling, Circuit Court Judge

THE STATE, .
RESPONDENT,

FAVIAN HAYES,
' APPELLANT

‘ APPELLATE CASE NO. 2009-129706

Explanation of Appeal Pursuant to Rule 203(d)(1)(B), SCACR

Pursuant to the South Carolina Supreme Court Order dated September 3, 2015 and Rule

203(d)(1)(B)(iv), SCACR, Appellant Favian Hayes, through undersigned counsel, files this
explanation of the basis for the appeal of his guilty plea and sentence m this case:

. Statement of Appealable Issue

"I'he'tn'al court abused its diséfetio‘n in finding Hayes freely, voluntarily, and intelligently
‘pled guilty to armed robbery, conspiracy, and possession of cocaine base; where prior to Hayes’s
decision to plead guilty, the trial judge denied Hgyes’s motion to relieve counsel withbut conducting
.an adequate inquiry into Hayes’s coﬁ-lplai.nt that counsel had :an actual conflict of interest, due to his
simultaneous fepfesentation of Stacy Rhodes, that resulted in the total breakdown of the attorney-

client relationship and prevented Hayes from receiving a constitutionally adequate defense.

63 .
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Relevant Facts

In October of 2007, the Sumter Couht_y‘ Grand Jury indicted Hayes with possession with
intent to distribute: (“PWID”) cocaine base and PWID cocaine base within one half mile of a
school. In May of 2009, the Sumter Courit_y Grand jury indicted, in an ameﬁded.—’indictment,
Hayes for armed robbery and :crimin,al conspiracy.

On June 1, 2009, _Ha&es '\éppeared before the Honorable: Howard P. King and pled guilty
to one count of armed Tobbery, conspiracy aﬁdw?the, lesser included'offense of possession of
cocaine base, 2nd offense. Attorney David Sullivan (“plea cbunsci”) represented Hayes at the
guilty plea. |

During the plea colloquy, the court qiiestioned the parties on whether Hayes understood .

that by pleading guilty to. only one of tﬁe two arqu robbieri_es, he w«asiexpos_ing himself to a life

'sente"nc,e should the State, decide to try him on the second robbery. Tr. p. 11, 1I. 1 - 13, 1l. 25.

Plea counsel alleged. :that, he had explained this ‘possible outcome to Hayes. Tr. p: 14, 1. 15-23.
The State averred that Hayes was pleading guilty to this specifi¢ armed robbe’ry because the case
had been called for trial that momi'ngﬂ. Tr. p. 13, 1l. 9-17. The State then added ‘thét it fully
intended 'to try Hayes on the secoﬁd‘ armed robbery indic,tinent in.the coming months. /d.; Tr. p.
14,11. 10-14.

. Continuing with the plea hearing; the court asked Hayes if he was _“p‘lcadin_g guilty of
your own free will and é’cco’rd?" Tt p 18, 11. 19-20. H.‘aye‘s responded that:he was not and that he

was pleading guilty because he believed. his attorney’s conflicted and, ineffectual repr-esen‘tation

tendered a guilty verdict at trial a foregone conclusion. Tr, p. 18,11 21 - 19, 11. 3.

Without reccivjng an af-ﬁrmafiyc answer, the trial court continued with the plea colloquy -

asking Hayes if he was satisfied. with his lawyer’s representation. Tr.:p. 19, 1L 4:9 Hayes stated



that he was not satisfied and moved to relieve counsel. Tr. p. 19, 1I. 10 - 22, 11. 1. Hayes said that
plea counsel had a conflict of interest arising from his simultaneous representation of an
" individual named Stacy Rhodes. Id.

Hayes explained that Rhodes had been among of group of people he had been with after

the two arimed robberies he was accused of committing and that thdes was preparing to testify -

against him at trial. Tr. p. 23, 1l. 2-10; Tr. p. 26, 1L -13—21. The State confirmed that, following
Hayes’s arrest; Rhodes was afre’sted on -for interfering with police a’rising from his conduct
rd'uring the investigation into the robberies. Tr. p. 28, 1l. 3-6. His attorney was appointed to
represent Rhodes. ' The State also admitted that Rhodes had offered to testify in Hayes’s-case and
the State seriously considering having him testify should there be a trial. /d. af 11. 6-22.

To c'om'plicate matters, dﬁri'mgjé meeting between plea counsel and Rhodes, Rhodes saw
inculpatory photographs of himself and Hayes. Tr. p. 19, 1. 10 - '22, 11. 22. Apparently, plea
counsel had inadvertently brought recently received discovery documents from Hayes’s case to
'his meeting with Rhodes. Id. Rhodes became upset, took the photographs from plea counsel and
reﬁiscd to return them. Id. Hayes stated to the court that when RhoAdes returned to pre-trial
detention he still poSSess_ed some of the documents and was showing them to other inmates. Jd.
Plea counsel ‘displllted this and claimed that he believed all of Hayes’ discovery documents were
recovered prior to _Rho’&es being retﬁrned to detention. /d.

Plea ¢ounsel posited that there was no conflict of interest. /d. Hayes continued to argue
that theré was a conflict of interest and noted that ﬁe had unsuccessfully contacted the Chief
Circuit Public Defender, the Chief County Public Defender, and the “Lawyer Condugt Board” in

an effort to have his concerns with plea counsel addressed. Tr. p. 28, 11. 16 - 39, 11. 20.
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The court tejected Hayes’s-efforts to have plea-counsel relieved:

‘Well, this is not the time: The time:to tell me right now is whether
you'te willing to advise me that you're satisfied with his
represernitation of these, charges for armed robbery and this
charges, and we're talking about the [first robbery] at this time and
thie charge of the-drugs and if you're not, I can tell you this as faras -
his representation is -concerned. He's representing you on these

- .charges and he's also representing you on the [seco_nd robbery].
You do not get your ch01ce of public defenders. . :

So, if you wish to ‘withdraw your plea because you're not happy with
M, Sullivan on this, don't-think that's goingto get you a new’ lawyer;
because it's.not. You don't have your choice of lawyers when it comes
time to try the case. I will let you withdraw your plea if you want to
go to trial, but Mr. Sullivan's going to be your lawyer. Is that, that's
yout call if you don't want to plead guilty,. fine. I'm. sure the.State is . ..
ready to go forward. They got-the other charges that they are going to
call I think shortly and you can .go to trial on this charge, this aimed
robbery, that is'the [first] armed robbery, or you can go to trial and go
to trial on the drug charges, you can go to trial on. both of those and |
have not accepted your plea yet and if you are not comfortable

, pleadmg guilty to these charges with Mr. Sullivan as your lawyer,
now is the time to tell me and he'll stand you. aside and Ms. Fant can -
call the case to trial and it can go before a jury. It's your call, which
way you want to go?

.Tr: p-30,11. 16 - 32, 11. 14 (emphasis added). Hayes responded that, faced with those options, he

would “go with the plea.” Id: The court reiterated that if Hayes wished to withdraw s plea, plea

counsel would remain his lawyér and the-trial would begin immediately. Tt: p. 32, 11. 24 = 33, 1L..

3.

The court then accepted Hayes’s plea and sentenced him 16 25 years for armed robbery, § '

'years concurrent for conspiracy and 5 years concurrent for possession. A timely notice of intent

to appeai was filed. The appeal, ‘h'(’)we‘ver5 was dismissed because, pursuant to Rule
203(d)(1)(B), an explanation was not provided showing that there was an:issue to be raised in-the.

direct appeal of the.guilty plea.



Supporting Authority

The plea coﬁrt denied Appellant’s. motion to relieve counsel and this issue is preserved for
appellate review by this Court. The United States Supreme Court has held that “[g]uilty pleas are no
‘more foolproof fhan full trials fo the. court. or jury. Accordingly, we take great piécautiom against
-unsound results.” Brady v. United States, 397 U.S. 742, 758 (1970). Additionally, the South
Carolina Supreme Court has held tﬁat the difference “between -a valid guilty plea and -an invalid
guilfy plea lies in the knowing and vohintary nature of the plea.” Berry v. State, 381 S.C. 630, 635,
675 S.E.2d 425, 427 (2009).

The plea jﬁdge failed to adequately inquire about plea counsel’s actual-conflict of interest
that had resulted in the complete breakdown of the attorney-client relationship and prevented Hayes
from receiving an adequate df:fense. See State v’..'Sinés, 304 S.C. 409, 414, 405-S.E.2d 377, 380
(1991) (providing a three- factor test to evaluate when a trial court has abused its discretion in

denying a defendant’s motion for substitution of counsel).

Therefore, the trial judge abused his discretion in finding Hayes knowingly, voluntarily, and

intelligently pled guilty when prior to Hayes’s decision to plead guilty, the trial judge denied

Hayes’s motion to relieve appointed counsel. See Boykin v. Alabama, 395 U.S. 238 (1969) -

(defendant’s decision to plead guilty must be knowingly and vohintar-ily made); see also State v.
qu_el, 275 S.C. 392, 271 S.E.2d 602 (1.980) (r'ecqrd must reﬂect" that the defendant freely and
intelligently waived his constitutional trial rights and had a full understanding of the conséquen‘ces
of the plea).

“The question of whether court appointed | counsel should be discharged is a matter
addressed to the discretion of the trial judge . . . [and] [6]nly in a case of abuse of discretion will this

‘Court interfere.” Sims, 304 S.C. at 414, 405 SE.2d at 380. “In evaluating whether the trial judge
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“abused his discretion in denying [Hayes’s] motion for substitution of counsel, the Court may

consider several factor: [1] timeliness: of the motion; [2] adequacy of the trial judge’s ihquiry into

[Hayes’s] complaint; and {3] whether the attorney-client conflict was so great that it restlted in a -

total lack. of communi’cgtion, ’t_hgrebypre\irenting,an adequate defense.” Id. (citing United States v.

Gallop, 838 F.2d 105 (4th Cir. 1988)).

In this case; the trial -court committed., an abuse of discretion by refiising to relieve plea
courl_se'l.. Tr. p. 30, 1..'16 - 32, 11. 14. Plea counsel’s simultanéots. fepresentation of Rhodes and
Hayes constituted an, actual conflict of interest. Duncan v. State, 281 S:C. 435, 315 S.E. 2d. 809
(2005) (if defense attorney owes duties to a party whose interests ‘are adverse to the defendant’s,
then anl‘actual' conflict of interest exists)

Rhodes and Hayes, faced. charges arising out of related offenses. Lomax v. State, 379 S.C.

93, 665 S:Ei2d 164 (2008):. (vacating petitioner’s guilty plea. :as- counsel was: ineffective for

simultaneously representing petitioner and husband on related ‘charges). Further, the State admitted

that they were planning on.calling Rhodes as a witness in both.of Hayes’s potential trials. Tr. p. 28,

1. 3-22; see ‘Gregozy v, State, 364 S.C. 150, 612 S.E.2d 449 (2005) citing Zuck v. Alabama, 588

F.2d 436 (5th Cir. 1979) (“Sixth Amendment requires that a defendant may not be representéd by

counsel who nﬁght“’béftempte\d to dampen the ardor of his.defense in-order to placate his other client
.. . Tt]his possiBility is sufficient to. constituite an actual conflict.as a matter of law™); see. also

Thomas v. State, 346 S.C: 140; 551 S.E.2d 254 (2001) (defendant need not demonstrate prejudice if

there is an actual conflict of interest).

‘Therefore, The trial court abused its discretion in finding Hayes freely, voluntarily, and
intelligently pled guilty to armed robbery, conspiracy, and possession of cocaine base; where ‘prior

to Hayes’s decisionto _piead guilty, the trial judge denied.Hayes’s motion to relieve counsel without .



conductirig an adequate inquiry -into Hayes’s complaint that counsel had an actual conflict of

interest, due to his ~‘simultaneous representation of Stacy Rhodes; that resulted in the total breakdown
of the attorney-client relationship and prevented Hayes from receiving a con‘stitiiﬁonally adequate
defense. |

Conclusion

WHERFORE, pursuant to Rule 203(d)(1)(B), SCACR, Appellant Favian Hayes, through

-undersigned counsel, files this explanation of the basis for the appeal of his. guilty plea and

sentence in this case:

Respectfully submitted,

ATTORNEY FOR APPELLANT

This 2nd day of December, 2015.
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STATE OF SOUTH CAROLINA.
IN'THE COURT OF APPEALS

.APPEAL FROM SUMTER COUNTY
. John M. Millirig, Circiit Court Judge

THE STATE,
_ RESPONDENT,
V.
FAVIAN HAYES, -
APPELLANT

APPELLATE CASE'NO. 2009-129706.

CERTIFICATE OF SERVICE

The undersigned attorney. hereby certifies that a-tiue copy of the Explanation-of Appeal Pursuant
to Rule 203(d)(1)(B), SCACR in the above referericed case has been served upon J. Benjamin Aplin,
Esquiie, at.Rembert. Dennis Butldmg 1000 Assembly Street, Roorn 519, Coluitibia, SC’ "9201 this. 2nd day

of December; 20,1 5.

John I:I"SML\ 5
Appellate De fender

ATTORNEX FOR APPELLANT

‘SUBSCRIBED. AND SWORN: TO before me

this 2nd day-of December 2015.

u/\ [} LSy

Notary Pubhc for: So\ith Carolina

My-Commission Expires: _May. "1 5 2095,
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The South Carolina @uurt of g{ip’e&ls

JENNY ABBOTT KITCHINGS ) ~ POST OFFICE BOX-11628
"CLERK : COLUMBIA; SOUTH CAROLINA 29211
. _— 1220 SENATE STREET
V. CLAIREALLEN .COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK ' _ TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
“www.Sccourts.org

June 16, 2016

Mr. John Harrison:Stiom; Esquire
1330 Lady Street

Suite 401

Columbia SC 29201

Mr. John Benj;'amlijn Aplin, Esquire

-~ PO Box 11549

Columbia SC 29211

Re: The State v. Hayes, Favian Alphonzo
Appellate Case No. 2009-129706

Dear Counsel:

All parties are advised that this appeal is to proceed. The appellant has ten days
from the date of this letter to order the transcript..

Very truly yours,

CLERK §
cc:  Alan McCrory Wilson, Esquire ' A L I |
( .‘.3{; i :




' WITNESSES
SPDV‘W o :

Richburg .

~ AMENDED
DOCKET NO. 2008-GS-43- 646

The State of South Carolina
| 4>Gount‘y of SUMTER

COURT OF GENERAL SESSIONS

- MAY TERM 2009

ARREST WARRANT NUMBER

J302832, J302834; J302836, J302838

THE STATE
Vs, .

FAVIAN ALPHONZO HAYES

D/A:_08/03/07 L

_ BRANDON McFADDEN

ACTION OF GRAND: JURY
—EET 2 l )
eyt [O) e

E———

Foreperson of Grand Jury =" ”

Py

Date: T2 Ay Rerss

VERDICT

Igeber‘son of Petit Jury-
te:

Indictment for

ARMED ROBBERY, CRIMINAL
CONSPIRACY

~ C. KELLY JACKSON, SOLICITOR



STATE OF SOUTH CAROLINA ) . INDICTMENT FOR

COUNTY OF SUMTER ) ARMED ROBBERY, CRIMINAL: € (

Ata Court of General Sessions, convened ‘on May 21, 2009, the ‘Grangf.luro.rs"’ of

SUMTER County present upon their eath:

COUNT ONE — ARMED ROBBERY'

That FAVIAN ALPHONZO HAYES AND BRANDON McFADDEN did in Sumter
County on erabout.July 31, 2007, violate Section 16-11-330 of the:Code of Laws. of
South Carolina (1976), as amended, while armed with a-deadly weapon; to-wit: a
handgun, did felomously take from-Latasha Skinnerin the presence of Latasha Skinner,
by means of force or intimidation goods 6r:monies of the said Latasha Skinnet; 'such
goods or monies being deseribed: U.S. currency at Young s, 96 Oswego Highway.

C»OUNT TWO - .CR:MINAL:_QONSE!BAC{

'County on or about July 31 2007 vnolate Sect:on 16 17-410 of the Code of Laws of -
South Carolina: (1976) as amended in that they did unite, combine, conspire,
confederate and/or agree with one another for the purpose of committing the crime of

armed robbery.

Against the. peace and dignity -of the :State, and. contrary to the statute in such case

Ll Jasber

séu OR

made and provided.
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_.CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant ceértifies that this Recotd ofr Appeal contains all 'matérfi_éﬂ,pfbpfe‘sed
-to be included by any of the partiés and not any other material and that this Record on Appeal
comphes tor the best of my ab111ty w1th the Apnl 15 2014 order from the South Carohna

Sensmve Informatmn in Appellate Cgurt E 111ngs

Respectfully Submitted,

co TR John T, Strom
‘ -Appcllate Defender.
- South Carolma Cornimission on Indigent Defense
Division of Appellate Defense ,
PO Box 11589
Columbia, S.C. 29211-1589
' ATTORNEY FOR APPELLANT

This'12th day of May, 2017.



