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ARGUMENT

L. AstheState’s respOnse‘ demonstrates, lower courts generally, andsthe_ trial_ court here, -
_' are fundamentally'misusing the word “similar?’ during their Ru"le» 404(b) analysis

The fundamental problem with both State V. Wallace and the State s response here is that -
L each rely heav1ly—1ndeed almost exclus1vely~—on the Word “51m11ar That word appears
nowhere in Rule 404(b) and as Justlce Hearn recently artlculated in State V. Perez the outs1zed

. role it currently plays in the 404(b) analys1s has profoundly (and mcorrectly) altered whether how,

- and to what extent tr1al courts admlt ev1dence of so- called “prlor bad acts” in cr1m1na1 cases

B ',generally, and in sexual assault cases spec1ﬁcally State v. Perez 201 8 WL 2709474 at *6 (201 8)

’ ’(Heam J. concumng) & [I]n a marked departure from earher case law requrrmg some connection
'- the Wallace maJonty held. ...” (emphas1s added))

State V. Lyle and the cases c1ted thereln cons1dered and expressly rejected the 1dea that a
: Jury can hear about a pnor bad act as soon as the State establlshes a sufﬁc1ent “51m11ar1ty” between |

' '_'1t and the charged offense Instead the proper. analysrs is for a court to determme whether one of -

| the ﬁve 404(b) exceptlons apphes See Rule 404(b) SCRE

e Evrdence of other crimes, wrongs or acts is not admrss1ble to prove S
the character of -a person in order to show ‘action in’ conforrmty R
- therewith. It may, however be admlss1ble to show motive, identity, -
- the existence of a common scheme or plan, the absence of m1stake B
.or. ac01dent or 1ntent - B

_‘(emphas1s added) In other words

' ’_ (l) must the State show that mottve is not in doubt?
* (2) must the State show that tdenttty is not in d1spute‘7
~ (3) must the State show that-the charged crime and the uncharged act are S
_ 1ntr1n31cally connected and inseverable, i.e. part of acommon scheme? -~
o ,(4) ‘must the State show - that the victim is not mtstaken or that what -
. -happened was not an accident? or '
Do »‘(5) must the State show that the defendant acted w1th the requ131te mtent" S



If the answer to these questions is “no,” i.e., “motive, identity, common scheme,
mistake/accident, or intent” are not in dispute—then the analysis stops there, and it matters not
one whit whether the charged and uncharged acts are sufficiently “similar.” Thus unless, for
example, the State needs to resolve an “identity” dispute, it has no reason at all to introduce
evidence of a prior bad act—whether the acts are similar or not.

Notably, the State essentially admits its (understandable) confusion when it explains that
“Courts of this state have long held prior bad acts admissible when they serve to prove some fact
or element related to the crime charged,” see Resp. Br., p. 10, but does not explain what “fact or
element related to the crime charged,” that Petitioner’s prior bad act actually “served to prove.” In
other words (again), the State has not and cannot explain why it needed to admit Petitioner’s prior
bad act in the first place (by explaining which of the five 404(b) exceptions applies) and, instead,
it jumps directly into an explanation of why the two are allegedly “similar.”

Lower courts, like the trial court here, are consistently analyzing the 404(b) question in a
similarly incorrect fashion. Trial courts typically begin the analysis by asking whether the two
events are sufficiently similar and, if they are, they generally admit the evidence without ever
considering the proper question—is the prior bad act essential to prove the crime charged. As this
case demonstrates, that incorrect analysis has grave consequences.

Here, the State sought to introduce Petitioner’s prior bad act as evidence of a “common
scheme or plan.” But, the State never explained (because the trial court never asked), why it needed
to do so. Instead, the assistant solicitor, the trial court, the court of appeals, and the State here, all
proceeded directly to the “similarity” analysis. As both Lyle and a re-reading of Rule 404(b) make
plain, that misses the forest for the trees. See State v. Lyle, 125 S.C. 406, 118 S.E.2d 803, 808

(1923)



As to plan or system. A plan or system common to other crimes was
not an essential ingredient of the crime charged. Whether such
crime was committed as part of a common plan or system was
wholly immaterial, unless proof of such system would serve to
identify the defendant as the perpetrator of the particular crime
charged or was necessary to establish the element of criminal intent.

(emphasis added); see dlso People v. Molineux, 168 N.Y. 264, 292, 61 N.E. 286, 294 (1901)

Some connection between the crimes must be shown to have existed
in fact and in the mind of the actor, uniting them for the
accomplishment of a common purpose, before such evidence can
be received. This connection must clearly appear from the evidence.
Whether any connection exists is a judicial question. If the court
does not clearly perceive it, the accused should be given the benefit
of the doubt, and the evidence rejected. The minds of the jurors must
not be poisoned and prejudiced by receiving evidence of this
irrelevant and dangerous description.

(emphasis added); see also id.
As to a common plan or scheme: It sometimes happens that two or
more crimes are committed by the same person in pursuance of a
single design, or under circumstances which render it impossible to
prove one without proving all. To bring a case within this exception
to the general rule which excludes proof of extraneous crimes, there
must be evidence of system between the offense on trial and the one
sought to be introduced. They must be connected as parts of a
general and composite plan or scheme, or they must be so related to
each other as to show a common motive or intent running through
both.

(emphasis added).

No one disputes that Rule 404(b) codified Lyle which, in turn, relied almost entirely on
People v. Molineux. Those cases illustrate the carefully circumscribed manner in which evidence
of a “common scheme or plan” can be admitted—when (and only when) the State seeks to prove
a common scheme or plan as a fact or element of the underlying offense.

Wallace compounded this problem and the State’s Response illustrates how. Jumping

back-and-forth between fact patterns it says are “similar” and those that are “not similar enough,”

the State ably demonstrates the confusion wrought by Wallace because that case not only permits



“courts to ask only whether tﬁe events are sufficiently similer (withoutA even asking the proper

404(b) ques.ti_on)- it also says that the word “similar” means something different when the prior and

: -_ charged- a'c.tsl'are of a sexual nature. In short, Vmarlly ‘pos;t—Lyle/pre— Wa_llqce cases ask tﬁe wrong
| qﬁestion and Wallace sppplies the wrong answer in sex crime cases.

- This Court, throﬁgh this caee, can set things right. By overruling Wallace and, in so doing,
_correcting'-the.error of prior deeision of ﬁﬁdin_g mere 'similarit'y sufficient to admit the other bad
~ - acts. This Court can and should provide the bench and the bar with the correct sequence of events
in a Rule 404(b) analysis. See Perez, 2018 WL 2709474, at *7 (Hearn, J., concurring)
(“Accordingly, I would overrule Wa?lace and restore the COHian scheme or plan exception in
sAexual' misconduCt‘ cases to its oﬁginal purpose as articulated in Lyle...”).!

IL. The prior bad act was not admitted to prove Petltloner s identity, which was never
in dispute.

A “common schefne or plan’; is but one of five Rule 404(b) excepﬁons. Identity- is another.

In its response, the S;cate appears to argue Petitioner’s prior bad act was separately admitted to
‘prove his 1dent1ty See generally Resp. Br. pp. 10, 18- 19 22 25

But there never was any identity disput'e because Petitio_ner’s DNA was on the victim’s

o jeans, she idehtiﬁe(i him at trial, they admitted-khowing each ether, a'nci he adrﬁitted meeting up

with her on ohe,occasion. And, in any event, the trial court expressly ruled it was notfadmitting

| The State submits that Petitioner never expressly asked either lower court to “overtule Wallace.”
True enough. That does not mean the “issue” is not preserved: The “issue”™ is whether the trial
court incorrectly admitted evidence of Petitioner’s prior bad act. It did, that issue is plainly -
preserved and, in the course of arguing his case below, no one could reasonably expect Petitioner’s

- trial counsel to ask the lower courts for the impossible—an order ovemilir_lg_ one of this Court’s-
o prior cases. In other words, this is not an “issue” that could have been “preserved” it is an

“argument” in support of Petitioner’s “issue,” and nothing prevents this Court from overruling
itself on the way to reversing Petitioner’s conviction. Further, Petltloner plans to move this Court,
_.pursuant to Rule 217, SCACR to argue against precedent ’

P



the prior bad act to resolve an identity dispute because, again, there was not one. The trial court

stated:

If the State has offered [the prior bad act] for identity as well, the

Court finds this case is not really about the identity of the perpetrator

because typically when you have an identity issue it’s when

someone has worn a mask or has some, attempted to hide their

identity in such a way that they cannot be identified and thus you

look to prior incidents to see whether there may be some assistance

with identity. That is not the case here; thus, this evidence cannot

come in for identity purposes.
App. p. 88, 1. 18-p. 89, 1. 2 (emphasis added). Accordingly, Respondent’s argument is without
merit.
III.  The trial court’s error of admitting the prior bad act was anything but harmless.

The Assistant Solicitor passionately seeks admission of allegedly “critical” prior bad act
evidence at trial. The trial court erroneously admits said evidence. The Assistant Attorney General
argues the prior bad act evidence was, in fact, not critical and that the other evidence of guilt was
“overwhelming,” but without ever explaining why, if the “other evidence” was indeed so
“overwhelming,” the solicitor sought admission of the prior bad act in the first place.

The State’s three pieces of “other evidence” were anything but overwhelming. The alleged
victim’s testimony merely contradicted Petitioner’s—he said, she said testimony is a quintessential
credibility question and contributes nothing to the “overwhelming” calculus. The alleged victim
did identify Petitioner’s license plate but, again, this adds nothing because Petitioner testified that
he met victim on one occasion where she talked to him thrdugh the driver side window of his
vehicle. Finally, although the DNA evidence perhaps provided some evidence that Petitioner
committed rape, its presence was hardly “overwhelming,” especially in light of another

individual’s DNA being found on victim’s jeans and Petitioner’s alternative explanation for the

presence of his DNA on her jeans.



In sum,; the State has not—and cannot—explain why the trial court’s erroneous admission
~of Petitionér’s_ prior bad act should be excused because it should not be.
CONCLUSION

For the foregomg reasons, Pet1t1oner s convictions should be REVERSED

Resp_ectfully submltted,- ,
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