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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Court of Common Pleas

APPEAL FROM RICHLAND COUNTY RE@EI VB@

AUg
L. Casey Manning, Circuit Court Judge SC CO 13 2070
U
Of'qpp@a/s
Case No. 2017-CP-40-03750
MedoriZon, INC. ..ot Appellant,
v.
Capital City OB-GYN Associates, P.A., ..o Respondent.

NOTICE OF APPEAL

Medorizon, Inc. hereby appeals the following: (1) the Order Denying Defendant’s
Motion to Dismiss and Compel Arbitration entered on April 11, 2018 by the Honorable
L. Casey Manning. Appellant received written notice of entry of this Order on April 11,
2018; and (2) the Order Denying Defendant’s Motion to Alter or Amend the Order
Denying Defendant’s Motion to Dismiss and Compel Arbitration entered on July 17,
2018 by the Honorable L. Casey Manning. Appellant received written notice of entry of

the Order on July 17, 2018.

— /s/ Kirby D. Shealy 111

Ted - Kirby D. Shealy 111

Justine M. Tate

Arodondl Co. ADAMS AND REESE LLP
1501 Main Street, 5™ Floor
Tex uone WL @S

Columbia, South Carolina 29201
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August 10, 2018.

Other Counsel of Record:

W. Duvall Spruill, Esquire
Emily A. Jordan, Esquire

Turner Padget Graham & Laney P.A.

Bank of America Plaza

1901 Main Street, 17" Floor
P.O. Box 1473

Columbia, SC 29202
Attorneys for Respondent

(803) 254-4190
kirby.shealy@arlaw.com
Justine.tate@arlaw.com
Attorneys for Appellant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND Civil Action No. 2017-CP-40-3750
Capital City OB-GYN Associates, P.A.,
Plaintiff,
VS.

Medorizon, Inc., ORDER

Defendant.

This matter was before me for argument on January 8, 2018, on Defendant’s Motion
pursuant to Rule 12(b) SCRCP to dismiss the Plaintiff’s Complaint and compel Arbitration.
Present at the hearing on this matter were counsel for Plaintiff and for Defendant.

First, I address Defendant’s position that a 90-day Notice of Intent to Pursue Arbitration
clause bars Plaintiff’s claims. The South Carolina Code of Laws prohibits any contract provision
which shortens the time to bring suit as prescribed by the applicable statute of limitations.
Section 15-3-140 provides that:

No clause, provision or agreement in any contract of whatsoever nature, verbal or

written, whereby it is agreed that either party shall be barred from bringing suit

upon any cause of action arising out of the contract if not brought within a period

less than the time prescribed by the statute of limitations, for similar causes of

action, shall bar such action, but the action may be brought notwithstanding such

clause, provision or agreement if brought within the time prescribed by the statute
of limitations in reference to like causes of action.

S.C. Code §15-3-140 (1962). South Carolina Courts have repeatedly interpreted this statute as
barring any contract clause which would shorten the codified statute of limitations period. See

Barringer v. Fid. & Deposit Co. of Maryland, 161 S.C. 4, 159 S.E. 373 (1931)(holding that a
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provision in a contractor's bond, which had the effect of limiting the time for filing claims was in
contravention of the statute of limitations, and was therefore ineffective); see also Lyerly v. Am.
Nat. Fire Ins. Co., 343 S.C. 401, 540 S.E.2d 469 (Ct. App. 2000)(holding that a suit limitations
clause was unenforceable _in light of the state statute invalidating suit limitations clauses for
periods shorter than the statute of limitations).

In this instance, the Service Agreement’s notice of intent to pursue arbitration provision
would attempt to limit Plaintiff’s ability to bring suite if notice is not given within 90 days

following the date of the event giving rise to the dispute. This provision has the effect of

shortening the period of time in which to bring suit, to a period shorter than the applicable statute
of limitations, and would not even allow for a reasonable discovery period. South Carolina
statutory and case law 1s clear that such a contract provision is unenforceable. As such, I find
that the 90-day notice provision is unenforceable pursuant to S.C. Code §15-3-140, and such
provision should not prevent Plaintiff from recovering damages caused by the Defendant.
Further, that clause is in Paragraph 14 of the Service Agreement which is in direct conflict with

Paragraph 21 as discussed below.

I also conclude that the venue selection provision within the arbitration clause of the
Service Agreement (Paragraph 14) is unenforceable. South Carolina law applies to any disputes
arising under the Service Agreement. Paragraphs 14 and 21 of the Service Agreement are in
direct conflict with each other. Paragraph 14 provides that arbitration will be within 15 miles of
the Defendant’s principal place of business unless otherwise agreed upon by the parties and that
[llinois law will apply. Alternatively, Paragraph 21 provides that South Carolina law will govern
and junisdiction will be in South Carolina. Paragraph 14’s venue selection of Illinois is in

conflict with the jurisdiction selection of South Carolina in Paragraph 21. Similarly, Paragraph
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14’s choice of lllinois law is incompatible with Paragraph 21’s choice of South Carolina law.
Additionally, Paragraph 21 is apparently a clause the parties negotiated for, as it stands in sharp
contrast to the standard provisions found within Paragraph 14. In light of the conflicting choice
of South Carolina law in Paragraph 21, the arbitration provision of Paragraph 14 cannot be
compelled. Paragraph 14 is also in conflict with S.C. Code Ann. § 15-7-120(B) which provides:

A provision in an arbitration agreement that arbitration proceedings must be

held outside this State is not enforceable with respect to a cause of action,

which, but for the arbitration agreement, is triable in the courts of this State.

The enforceability of the remaining provisions of the arbitration agreement

and the method of selecting a forum for the conduct of the arbitration

proceedings is as provided in this title, the Federal Arbitration Act, and any

applicable rules of arbitration.
S.C. Code Ann. § 15-7-120(B) (1995). The court in /nsurance Products found that, by enacting
S.C. Code Ann. § 15-7-120, the “legislature of South Carolina did not agree with the federal
courts' favorable view of forum selection clauses and desired to insulate South Carolina litigants
from their effect.” Ins. Prods. Mktg., Inc. v. Indianapolis Life Ins. Co., 176 F.Supp.2d 544, 550
(D.S.C.2001); see also Spinks v. Krystal Co., No. 6:07-2619-HMH, 2007 WL 2822788 (D.S.C.
Sept. 26, 2007).

Although, the South Carolina Court of Appeals held in Tritech that the FAA preempts
S.C. Code §15-7-120 in certain circumstances, | find that the circumstances at issue in Tritech,
are distinguishable from the facts of this case. Tritech Electric, Inc., v. Frank M. Hall& Co., 343
S.C. 396, 540 S.E.2d 864 (Ct. App. 2000). In this instance, S.C. Code §15-7-120 does not void
the entire arbitration clause but rather the venue selection provision within the arbitration clause.
The possible application of the arbitration provision in that same conflicted Paragraph 14

raises the underlying issue of whether the Federal Arbitration Act would apply under any

circumstances. While the Court recognizes the premise that the Act is liberally construed and
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that arbitration is often favored over litigation that is only the beginning of any analysis. The
Act, by its very terms, does not apply except to disputes arising in interstate commerce which is
unclear in this case. The record reflects that Defendant’s offices are in Illinois and that the
Defendant agreed to help Plaintiff with its billings, all of which arise from services rendered in
Columbia, South Carolina. The record is void of other evidence which would explain any
interstate commerce connection. Further, Paragraph 21 of the contract addresses this issue
specifically when it provides, “this Agreement shall be governed by the internal laws of the State
of South Carolina, applicable to agreements made and to be performed entirely within such

i3

State,...” Since the parties agreed that the contract was to be construed as one involving intra-
state services only, this Court is hesitant to reach the exact contrary result in considering this
Motion. I do not conclude on the record before me that the Federal Arbitration Act would apply
in this case.

Finally, in consideration of the general principles surrounding forum and venue selection
clauses, it would be nonsensical, to force the parties to physically arbitrate in Illinois when: (1)
the contract and any disputes arising out of the contract are to be governed by South Carolina
law, (2) the contract was for services to be rendered in South Carolina, (3) the Defendant
approached and contracted with a South Carolina business; and (4) the entire transaction has no
connection to Illinois other than the fact that the Defendant, which sought out business in South
Carolina, was incorporated in Illinois. To require the parties to arbitrate in Illinois would,

pursuant to Paragraph 21, require Illinois arbitrators to apply South Carolina law. This is neither

efficient nor practicable.
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Based on the South Carolina code provision §15-7-120, South Carolina’s general disfavor
of forum selection provisions, and the specific bargained for requirements of Paragraph 21
within the contract, South Carolina law should govern.

Defendant’s Motion is denied.

AND IT IS SO ORDERED.

L. Casey Manning
Judge, Fifth Judicial Circuit
Columbia, South Carolina

April , 2018
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Richland Common Pleas

Case Caption: Capital City OB GYN Associates P A vs Medorizon Inc
Case Number: 2017CP4003750

Type: Order/Alternative Dispute Resolution

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2018-04-11 15:33:35 page6of6
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ; CIVIL ACTION NO. 2017-CP-40-03750
CAPITAL CITY OB GYN )
- ASSOCIATES, P.A, )
Plaintiff, ;

Vs. ; ORDER

Medorizon, Inc., ;
Defendant. g
)

’/./\ﬁ

This matter initially came before the Court for hearing of Defendant’s Motion on January
8, 2018. This Court issued its Order on April 11, 2018, and Defendant filed a 59(e) Motion to
Reconsider on Apnl 23, 2018. The court allowed Defendant to orally present its arguments on
June 26, 2018 seeking to have this Court reconsider ;he decisions previously made.

Having heard arguments from counsel and reviewed my previous Order and the
arguments made in connection therewith, | conclude that Defendant’s Motion to Reconsider
should be denied. I am not convinced that there is any error in the position of the Court.

First, 1 briefly addressed those matters which were decided in the April 11, 2018 Order
which are not seemingly challenged by Defendant’s current motion. The Court there determined
that a ninety day notice requirement was invalid under existing South Carolina law. The Court
also determined that the venue selection clause which was included in paragraph 14 of the
Service Agreement was unenforceable. Defendant’s current motion to reconsider is not directed
at either of those determinations. In fact, my initial order from the beginning down through the

last full paragraph on page 3 is reaffirmed.

TPGL 8728598v!
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It is significant to the Court in considering Defendant’s motion that at no time within the
Motion did defendant ever address the implications of Paragraph 21 of the Service Agreement in
spite of the fact that the Court had on nine separate occasions mentioned that paragraph as
significant in its Order of April 11, 2018. The Defendant’s complete unwillingness to address
that most significant finding in the Order raises questions about the merits of Defendant’s current
presentation to the court. The Court also finds it significant that during oral argument counsel
for Defendant Medorizon acknowledged that paragraph 21 was operative in that it directed that
South Carolina law was to be applied in considering this matter. Yet, Defendant repeatedly
argued that paragraph 14 of the Service Agreement which was in absolute conflict with that
paragraph 21 trumped all of Plaintiff’s arguments. This Court is mindful that Defendant’s initial
Motion was one to dismiss the action before any discovery or development of operative the facts
could be had.

In the Order of April 11, 2018, this Court recited the portion of the record which had
been urged upon it to convince the Court that Federal Arbitration Act was operative under the
facts of this case. This Court’s determination that the facts were not sufficiently presented to this
Court to make such a decision is the primary focus of Defendant’s further arguments in this Rule
59(e) Motion. The Court’s recitation of facts in its initial Order i1s not challenged. The
Defendant simply argues that the Court overlooked the existence of the contract itself in
determining whether there was sufficient implication of the interstate commerce to require
enforcement of the Federal Arbitration Act. The eight page contract describes the duties of the
two parties but does not address the logistics involved. The record before us indicates that all of
the patients seen by the Plaintiff were in Columbia, South Carolina where Plaintiff’s office was

maintained. Any details about a procedure, personnel, location, or practices of the parties is
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completely missing from the record befo;e the Court, so this Court will not read into the contract
sufficient interstate commerce connections to determine that the Federal Arbitration Act applies.
This is particularly true in light of the fact that Paragraph 21, which is apparently a provision
which was specifically negotiated between the parties, provides that this is to be treated as an
INTRASTATE contract. While the Defendant does not agree with the Court’s interpretation of
'thal proviso, that is the only meaning which makes sense to this Court.

Therefore, having reconsidered the original arguments and those additionally made in
connection with Defendant’s current motion, this Court sees no reasbn to alter its decision.
Defendant’s motion is denied.

FIFTH JUDICIAL CIRCUIT

July , 2018.

L. Casey Manning, Judge
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Richland Common Pleas

Case Caption: Capital City OB GYN Associates P A vs Medorizon Inc
Case Number: 2017CP4003750

Type: Order/Other

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2018-07-17 10:26:53 page 4 of 4

0S2£00¥dD/L0Z#ASYD - SYI1d NOWWOD - ANV THOIY - INY $8:810L 15 8102 - Q37114 ATTVOINOYLOF13



