4’ STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Bobby Foster,

CASE NO.
[ Plaintiff 2015--CP-26-5633
v. MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Julian Neil Armstrong,
X Defendant.

Plaintiff’s Attorney: Defendant’s Attorney:

Matthew Nall, Bar No. Linda Weeks Gangi, Bar No. 002365

Address: Address: '

62 Columbus St, Charleston, SC 29403 POB 1740, Conway, SC 29528-1740

phone: 843-614-8888 fax: 843-853-229 | phone: 843-248-5741 fax: 843-248-5112

e-mail: matt@akimlawfirm.com other: e-mail: lgangi@thompsonlaw.com other:

Dd MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and III)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and III)

[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and I1T)

' SECTION I: Hearing Information '
Nature of Motion: Order Setting Aside Order for Publication, Default & Referral for Hearing on Damages
Estimated Time Needed: Court Reporter Needed: [ ] YES / [XINO

SECTION Ii: Motion/Order Type
] Written motion attached

X Form Motion/Order

I hereby move for relief or getion by the court as set forth in the attached proposed order.
. T - ’ . Z
% /T October 26720 E
tiff / [X]Defendant

Aigffature of Attorney for [ JPlain
v . g

Date subg:ted y

SECTION III: Motion Fee T4
[J PAID - AMOUNT: SR>
B EXEMPT: [] Rule to Show Cause in Child or Spousal Support e =
(check reason) [ ] Domestic Abuse or Abuse and Neglect < } ‘;:—_
[ Indigent Status ] State Agency v. Indigent Party L e
[ ] Sexually Violent Predator Act [_] Post-Conviction Relief bl '. ~

[ Motion for Stayin Bankruptcy & O

[_] Motion for Publication [ Motion for Execution (Rule 69, SCRCP)
X Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

] Other:
JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached
order. ‘ JUDGE
(] Other:
CODE.: Date:
CLERK’S VERIFICATION
- Date Filed:
Collected by:
[[] MOTION FEE COLLECTED:

[] CONTESTED -~ AMOUNT DUE:

SCCA/233 (11-03)

_
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STATE OF SOUTH CAROLINA )

IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO: 2015-CP-26-5633
BOBBY FOSTER, )
Pt EGEIVETY

VS.

AU@ 132018 ORDER SETTING ASIDE
JULIAN NEIL ARMST}{O%%,COUgT of Appea

(;fder‘!.ﬁr

Publication on September 21, 2016. Thereafier, that Motion came to be heard before the undersigned
onQOctober 17,2016. The Plaintiff was represented b): Matthew Nall, Esq. of Anastapoulo Law Firm,
LLC and the Defendant was represented by Linda Weeks Gangi, Esq. of Thompson & Henry, P.A.

at the time of the hearing. This Court heard such arguments of counsel and reviewed all documents
filed with the Court in this action.

One basis for the Defendant’s Motion is that the Plaintiff’s Summons is insufficient. Rule

4(b) of the South Carolina Rules of Civil Procedure specifically requires the following:

“The Summons shall . . . contain . . . the time within which thcsé rules require the

defendant to appear and defend, and shall notify him that in case of his failure to do

so judgment by default will be rendered against him for the relief demanded in the
complaint.” -

The Summons filed in this action does not notify the Defendant that if he fails to appear and defend
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copies mailed

ORDER FOR PUBLICATION AND

[SETTING ASIDE ORDER FOR ENTRY
) OF DEFAULT AND REFERRAL FOR

Defendant. ). . HEARING ONDAMAGES _ ., L

» ) T 7
o B 7
PLAINTIFF’S ATTORNEY: MATTHEW NALL, ESQ. e
DEFENDANT’S ATTORNEY: LINDA WEEKS GANGI, ESQ. e 2
HEARING DATE: OCTOBER 17,2016 SO =
PRESIDING JUDGE: BENJAMIN H. CULBERTSON 8 f,, =

5. @

The Defendant filed a Motion to Set Aside Order for Entry of Default and




a judgment by default will be rendered against him. The failure of the Summons to comply with the
provisiohs of Rule 4(b) of the South Carolina Rules of Civi( Procedure results in the court having
no personal jurisdiction over the defendant; thus, the Orders issued in this case are void. Ex parte
South.CaroIina Dept. of Revenue, 350 S.C. 404, 566 S.E.2d 196 (S.C. App. 2001) and State Board
of Medical Examiners vs. Finwick Hall, Inc., 387 S.E.2d 458 (1990). Furthermoﬁ, the Summons
published in the n;:wspaper does not comply with §.C. Code Ann. §15-9-740 which requires that the
information which is published must state the time and place of filing the Summons and Complaint.
The publication of the Summons in this case does not state the date of the filing of the Summons in
the Court of Common Pleas for Horry County, South Carolina. Faill;re to comply with S.C. Code
Ann.' §15-9-740 results in this Court having no personal jurisdiction over the Defendant.

The Order for Publication signed by the Clerk of Court and da1§d November 24, 2015
required that the Defendant be served “via publication in the daily newspaper of the defendant’s last
known address, 186 Williamsburg Road, Little River, South Carolina.” The Summons was published
in the North Myrtle Beach Times. The Defendant did not live in North Myrtle Beach at the time of
tiw accident or at any time subsequent thereto. The North Myrtle Beach Times is not a newspaper
of general circulation in Horry County. Publication of the Summons in the North Myrtle Beach
Times is not proper service and does not meet the requirements of $.C. Code Ann. §1 5-9-740.

The Defendant never received notice of this lawsuit until August of 2016. The Defendant
moved from 186 Wﬁliarhsburg Road, Little River, South Carolina to 4153 Horseshoe Road, Little
River, South Carolina in August of 2015. The Affidavit signed by the Sheriff’s deputy who
altembted service of the Summons and Complaint on the Defendant at 186 Williamsburg Road,
Little River, South Carolina indicated that the Defendant had moved. The Defendant’s cellphone
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number is reflected on the Accident Report. That cellphone number is still the Defendant’s cellphone
number so his location could have easily been determined by /calling the Defendant’s cellphone
number. S.C. Céde Ann. §15-9-740 requires that reasonable diligence be used to ascertain the
residence of the Defendant. If the Plaintiff had used reasonable diligence as required by S.C. Code
Ann, §15-9-740, the Defcndant’s whereabouts could easily have been asceﬁained and proper service
effected. \

Based on the failure of the original Summons filed with the Court to comply with Rule 4(b)
of the South Carolina Rules of Civil Procedure, the failure of the publication to include the date of
filing of the Summons and Complaint as required by S.C. Code Ann. §15-9-740, the failure to
publish the Summons in a newspaper of general circulation in Horry County, and the failure of the
Plaintiff to use reasonable diligence in locating the Defendant as required by S.C. Code Ann. §15-9-
740, this Court finds that this Court has no personal jurisdiction over the Defendant and that service
of the Summons and Complaint was not properly perfected on the Defendant. The Order for
Publication and the Order for Entry of Default and Referral for Hearing on Damages are hereby set
aside and declared null and void and of no force and effect. The Plaintiff shall amend the Summons
to comply with Rule 4(b). The Defendant through his attorney, Linda Weeks Gangi, Esq;, has agreed
to accept service of the Summons and Comp.laint in the above-captioned action and will file an
Answer within thirty (30) days from the date of receipt of this Order.

-
AND IT IS SO ORDERED this the _ 2!~ day of October, 2016.

In Chambers ' | m %—;“W W

The Honorable Benjamin H. Culbertson
Presiding Judge ofthe Fifteenth Judicial Circuit

Page 3 of 3



