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STATEMENT OF ISSUES ON APPEAL

1. Whether the Administrative Law Court erred in denying Appellant’s claim that the
South Carolina Department of Probation, Parole and Pardon Services, operating
through its Parole Board, has violated the Eighth Amendment of the Federal
Constitution, Article 1 §15 of the South Carolina State Constitution, and the South
Carolina parole statute when it was has functionally converted Perry Deveaux’s life
sentence with parole eligibility after 10 years to a de facto life sentence by once again
denying him parole after 25 years of such denials and when Mr. Deveaux has an
exemplary institutional record. ) '



STATEMENT OF THE CASE

On November 28, 1975, a body was found in a wooded area in Mt. Pleasant South Carolina.
It was determined‘ that the victirﬁ died from stab wounds to the lower abdomen. During the
investigation the authorities were informed that the Appellant was seen near the scene arouhd the
time the incident occurred. The Appeliant was questioned by the police, and informed them that
he went to Gold*s Grocery Store to purchase a b_bttle of beer. The ofﬁders observed scr#tches from
branches and vines consistent with the wooded area where the victim was murdered.

Officers went to Gold’s Grocery and confirmed that the Appellant did purchase the bottle
of beer. A bottle was found at the scene near the body of the victim. A confidential informant
informed the authorities of the Appellant’s involvement in this murder. Upoén being advised of hi‘s
Miranda rights the Appellanthmade a statement to policé cdﬁtaining information only the killer
would know. So on June 9, 1981 the Appellant was ‘arreste.c.i and charged with the offense of
murder.

On February 24, 1982, the Appellant appeared before the Honor;ble Richard E. Fields for
the offense of murder. Upon the conclusién of this appeararice, the Couft sentencea the Appellant
to a term of incarceration for the remainder of his'natural life. (R.p.47-p.48). At the time the
" Appellant committed this offense, South Carolina law allowed an inmate serving a life sentence
for murder parole eligibility upon the service of ten years.

The Appellaht made his initia} appea;arklce before the Parole Board on lDecember 5, 1990.
Upon the conclusion of this hearing the Board decided to deny parole. Since this initial denial the
Appellant has appeared before the Board an additionél twenty,h-one times, each resulting in a denial

of parole. His last appearance occurred on October 18, 2017. At the conclusion of this hearing

parole was denied due to: 1) the nature and seriousness of the current offense; 2) an-indication of



violence in this or a previous offense; 3) a use of a deadly wedpon in this or a previoué offénse,;
and, 4) a failure to s_uccessfully complete a community supérvisic_m program.! (R.p.45).

Upon this denial the Appellant filed a notice of appeal before the Administrative Law Courf
(ALC). Within this appeal the Appellant argued that the Board violated the Eighth Amendment of
the United States Constitution, and Article I §15 of the South Carolina Constitution/. It is his
position that since he was denieci some ,twenty-oné times, the Board has essentially given him a de
facto life sentence without the possibility of parole.

The Respondent afgued that the Appellant only provided mitigating evidence that was
already considered by the Parole Board.‘ The mitigating evidence presented are questions of féCt
which the ALC cannot determine. The ResI‘:)ondént also argued that they have shown that all of the
mandatory criteria was applied prior to this decision.

\ The ALC case was assigned to the Honorablé Ralph King Anderson, ‘II - Chief
Administrative LawlCourt Judge. Upon the filing of briefs of both sides, Judge/Andersqn rﬁled
that the Bdard- considéred all proper procedures prior to the denial of parole. The Board revealed
that all of the proper criteria was fo‘llowéd as well as the risk aséessment. The Appellant is in the
exact same position as he was in when he was sentenced. The Appellant failed to reveal that the

Board did not follow the statutory requiremént. The Appellant also did not prove the Respéndent

violated any Constitutional prohibitions cited in his brief. So he affirmed the Board’s decision.

(R.p.1-p.5).

i

The Appellant now brings this cause of action before the South Carolina Court of Appeals.

Within this appeal the Appellant argues that the constant denial of parole violates the Eighth

\

1 As stated before the lower court this reason was placed in error. There was no evidence that the Appellant failed to
complete a community supervision program. However, there were other reasons for denial so there existed no
prejudice.



Amendment. The Respondent will' reveall.to this Court t.hat, the Appeilérit was allowed to appear
before the Board and all of the mandatory critérié was cons\idered. The Respondent will also argue
that the Appellant revealed no. subsfantial evidence that reveals his denial can be considered cruel
and unusual punishment. ' | ‘

The Appellant argues that being constantly denied parole violates ihe eighth amgndment..The
‘Appellant is eligib.le for parole and he has appeared bgforé the Board numerous ﬁmes. The Board
has the ability to deny parole, a decision that cannot be reversed by the Court. The Appellant also
does not have the rightr to parole, just a hearing which is being provided. The brief of t/he
Respondent supporting these arguments follows.

ARGUMENT .

1. The Respondent followed the mandates proscribed by the South Carolina Supreme
Court in the Cooper decision, so the denial of parole should be upheld.

The ALC’s jurisdiction to review a final decision of the Parole Board is derived from the
decisions of the Séuth Carolina Supreme Court in Al-Shabbaz v. State, 338 S.C. 334,527 S.E.2d
724 (2000); Furtick v. S.C. Dept. of Probation, Parole .and Pardon Services,l 352 S.C. 594, 576
S.E.2d 146 (2002); and Céoper v. S.C. Dept. of Probation, Parole and Pardon Services, 377 S.C.
489, 661 S.E.2d 106 (2008). In Al-‘S‘habbaz, the South Carolina Supreme Court created a new
avenue by which an inmate could seek review of a final decision of a state agency in a “non-
collateral” matter related to a conviction or sentence. The Court held that an inmate could appeal
those final agency decisions to the ALC and ultimately to the Court of Appeals pursuant to the

Administrative Procedures Act. Al—Shabbaz, at 376. In Al-Shabbaz, the Couft recognized that

+

“these administrative matters typically arise in two ways: (1) when an inmate is disciplined and
punishment imposed; and, (2) when an inmate believes prison officials have erroneously calculated

his sentence; sentence-related credits or custddy status.” Id., at 369.



In Furtick, the Court noted that the apiaealable final decisioﬁ arises in the latter manner,
vyhere the inmate alleges that the Department erroneoﬁsly détermined he was not eligible for
parole. The review by the ALC under the procedures set forth in AI—Shabbaé’, 1S necessary to
determine whefher the inmate has‘ a liberty interest in gaining aécess to the Parole Board. Furtick,
at 149. In Furtick the Supreme Court ultimately determined that, “the permanent deniai of parole
eligibility implicates a liberty interést sufficient to. requife at least minimal due process.” Id.
(Emphasis in orginal) | |

A final decision shall include a findings of fact and conclusion of law separately stated.
S.C. Code Ann. §1-23-350(2017). It is the Respondent’s position that thé order of denia_i foilowed
the mandates found in the above referenced statute. In Cooper, the Supreme Court decided that a
finding of fact was included; however, the court determined that the Parole Board neither, “offered
‘an explanation nor indicated that it considered the statutory criteria of section 24-21-640, and the
fifteen criteria listed on the parole form.” Id., at 500. The Supreme Court decided that if the Parole
‘Board fails to consider and apply the statutory-related critéria, it has the effect of rendering an
inmate parole ineligiblq, thch warrants review by the ALC. Id., at 502.

[ In Coéper, the c'oAurt eétablished What futﬁre Board orders should COI/lSiSt of, Cooper
specifically states: |

)

We emphasize that in future parole review hearings the Parole Board -
may avoid the result in the instant case if it clearly states in its order
denying parole that it considered the factors outlined in section 24-
21-640 and the fifteen factors published in its parole form. If the
Board complies with the procedure the decision will constitute a
routine denial of parole and the ALC would have limited authority
to review the decision to determine whether the Board followed
proper procedure.

1d
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In the case at bar, the olrder'of denial did conform with the Cooper decision. The OQerall réasons

provided as to why parole was denied wér_e a findings of fact. The statutory and department‘crit&eria,

~as well as the risk assessment are considered the concljusions of law. The order and criteria
delivered to the Appellant clearly revealed that all the relévant factors.weré cohsiaeféd prior to the
denial of parole. The reasons given for denial weré relevant, reasonable, and abided .to the
mandatory criteria.

In Cooper, th¢ Court determined that the order of denial presented to the Appellant was
unlawful. The'Co‘urt decided that the order v.failed to present ény conclusions of law. The Court
ruled that for the Board to prove that prope; proceAures were fpllowed it must not only staté a
findings of fact, but the statute, policy and risk a's_,sessment‘ considered in reaching this conclusion.

, Within the present cése the Respondent has proven that all of these maﬁdatory criteria was
considered prior to the final decision. The reaSons for denial are considered questioné of fact which
can only be determined by the Board.. The court may not substitute its judgment for the judgment
of the agency as to the weight o;f the evidence on questions of fact. S.C. Codé Ann. §1-23-.
380(5)(2017). It is clear in the order of denial the Board considered all of the mandatory criteria
zind placed their reasons for denial in writing. This is ali that must be revealed for the ALC to
affirm the decision of thé Parole Board. The décision by the .ALC was proper and should not be
subject to reversal. The ’ordér delivered to the Appellant was in writing and clearly stated that the
criteria within the statute, and mandatory policy were :considere‘d prior to the denial of parble.

According to the Supreme Court if this is shown no further action by the ALC is necessary.?

2 The Parole Board stated in its notice of rejection that it considered the statutory criteria and the criteria set forth in
Form 1212 which is sufficient under Cooper. Compton v. S.C. Dept. of Probation, Parole and Pardon Services, 385
S.C. 476, 685 S.E.2d 175 (2009). :



2. The Appellant is not being given a de facto life sentence without the possibility of
parole. : ’ :

The .Appellant argues that the continued denial of parole makes this essentially a sentence
of life without the possibility of parole in violation of the Constitution. The Appellant argues that
constant denial of parole violates the Eighth Amendment of the United States Constitution,v and

Article 1 §15 of the South Carolina Constitution. The Eighth Amendment‘spec'iﬁcally states,
“Excessive bail shall not ‘be required nor excessive fines impdsed, nor cruel and unusual
punishment inflicted.” U.S. Const. amend. VIII. The South Carolina Constitution specifically
states:

All persons shall be, before conviction bailable by sufficient

sureties, but bail may be denied to persons.charged with capital

offenses or offenses punishable by life imprisonment, or with

violent offenses defined by the General Assembly, giving the weight

to the evidence and to the .nature and circumstances of the event.

Excessive bail shall not be required, nor shall excessive fines by

imposed, nor shall cruel, nor corporal, nor unusual punishment be

inflicted, nor shall witnesses be unreasonably detained.
S.C Const. art. I §15
The Appellant argues that the denial of parole on excessive opportunities is giving him a life
without parole sentence which violates the Eighth’ Amendment. The South Carolina Supreme
Court reviews three factors in assessing the proportionally of the sentence for Eighth Amendment
purposes: (1) the gravity of the offense compared to the harshness of the penalty; (2) senténces
imposed on other criminals; (3) sentences for the same crime in other jurisdictions. State v.
McKnight, 352 S.C. 635, 576 S.E.2d 168 (2003).

- The Appellant committed the offense of murder. At the time he committed this offense all
‘individuals in South Carolina who committed the offense of murder were sentenced to life. The

~

Appellant took another person’s life. So being given a life sentence should not be considered harsh



considering the gravity of the offense he committed. This is the sentence given to other individuals
who have committed murder not only in South Carolina but most other states. |

At thé time he committed this offense, South Carol_ina law only allowed a life sentence
with the possibility of parole upbn the service of ten years. So thé Appellant was given a life
sentence with the possibility bf being released on parole upon the service of ten years incarceration.
There exists no guarantee of being released on parole. He can actually serve the remainder of his
life in prisoﬁ. This is because there is no constitutional or:inherent right of a convicted person to
be conditionally released before expiration of a valid sentence. Greenholtz v. Inmates of the
| Nebraska Pena{ and Correctional Complex, 442 U.S. 1,99 S.Ct. 2100 (1979). By applying these
factors, the lower court was correct in.not accepting the Appellant’s argument and affirming the
decision of the Parolc Board. | |

3. The Appellant has not provided any substantial evidence revealing that his parole
was denied unlawfully.

Prior to being released on parole there are mandatory criteria that is applied to each inmate
appearing before the Parole Board. The South Carolina Code o'f Laws specifically states:

The Board must carefully consider the record of the prisoner before,
during and after imprisonment, and no such prisoner maybe paroled
until it appears to the satisfaction of the Board; that the prisoner has
shown a disposition to reform; that, in the future he will probably
obey the law and lead a correct life; that by his conduct he has
merited a lessening of the rigors of imprisonment; that the interest
of society will not be impaired thereby; and, that suitable
employment has been secured for him.

S.C. Code Ann. §24-21-640(2017)
One of the criteria the Board must review is the record of the inmate priof to arrest. This must be
done due to the fact the crime committed reveals his character, and potential dangerousness. The

Appellant raised all of the mitigating evidence placed in his brief before the Parole Board. The



Board felt that the violence of the previous offense ovefrode his inftigafing ev.idence, so they |
decided to deny parole. This denial was done lawfully as correctly determined by the lower court. |

The ALC was correct in affirming the decision of the Parole Board because sufficient
. substantial evidence was not presented that reveals an unlawful denial of parole. Substantial
evidence must exist before the ALC can make ;1 determination about a cause of action against Jan
agency. The findings of the administrative agency are presumed correct and will be set eside only
if supported by substantial evidence, Sumn?ersell v. South Carelina Department of Public Safety,
334 S.C. 357, 513 S.E.2d 619 (1999). .Substantial evidence is evidence which considering the
record as a whole would allow reasonable minds to reach the conclusion that the administrative
agency reached in order to justify its action. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304 (1981).
The Appellant was denied parole due to the nefure énd seriousness of the offense of murder; the
use of a knife in covmmitting this offense; and, the amount of violence in the commission of this
offense. Each reason is valid and is covered in the mandatory criteria. The lower court found it
reasonable for the Board to deny parole due to these reasons. The evidence presented by the
Appellant was insufficient as fo provide substantialevidence to suppoft his argument. The ALC
made a lawful deeision that should be upheld by thisi‘court.

The Appellant argues that he presented sufficient mitigating evidence to be granted parole,
aed to deny him ‘parole is essentially changing the sentence to life without parole. The Board is the
only entity that can grant parole. The Appellant is only allowed parole eligi‘bility. There exists no
guarantee to parole. This is because parole is a privilege not a right. Sullivan v. S.C. Dept. of
Corrections, 355 S.C. 437, 586 S.E.Zd 124 (2004). There are many persons currently on parole
that were previously convicted of murder. Once the Board detefmines that the mitigating evidence

~

overrides the crime committed, the Appellant could be granted parole. Only the Board can order



~“an inmate’s release on parole. The ALC tloes not have the ability to reverse the decision of the
Parole Board. The ability to grant parole_ only belongs to the Parole Board and the decision cannot
be reversed by the courts. An Administrative Law J udgg shall not heal\r an appeal from an inmate
in custody of the Department of Corrections involving an appeal involving the denial of parole to
a potentially eligible inmate by the Department of Probation, Parole and Pardon Services.‘ S.C.
Code Ann. §1-23-600(D)(2017). Parole eligibility i; not a mdtter within the jurisdicttion of the trial
court, but falls within the province of the Board of Probation, Parole and Pard{ons. Browh v. State,
306 S.C. 381, 412 S.E.2d 399 (1991). Section 24-21-640 of the South Carolina Code of Laws
specifically provides for the Board to consider the complete record of the prisoner and delegates
to the Board the tesponsibility of determining if and when a prisoner meets these prerequisites of
parole eligibility. State v. McKay, 300 S.C. 1 13, 386 S.E.2d 623 (1989). The law specifically states,
“no such prisoner may be parolgd until it appears to the satisfaction of the Board.” S.C. Code
Ann. §24¥21-640(2017)(Emphasis added). It is clear the General Assembly gave only the Board ‘
the authority to grant or deny parole. So this must be followed by the Court. A law must be
interpreted reasonably and practically, consistent with the purpose and policy of the General

Assembly. Abell v. Bell, 229 S.C. 1, 91, S.l;:.2d 548 (1956). The General Assembly wished only

the Parole Board to make the deter’inination regarding parole. The Court does not have the authority

to make this decision or reverse a prior_ decision of the Bo}ard regarding the denial of parole.

The Appellant provided mitigating evtdence that this court cannot consider. The ALC was
correct in reviewing the evidence and deciding that the policy was followed a_nti the denial of
parole was lawful. All of the mitigating e\‘/idence are questions of fact that cannot be decided by
the ALC. The Appel_lant has not fevealed any violatidti of the Constitution. The Respondent has

the authority to deny parole upon the consideration of the mandatory criteria. There is no error of



S

law since it was revealed in the order of denial that a finding of fact and conclusion of law exist.
Since no error of law was ever provided to the lower court, the ALC rightfully affirmed the

decision of the Parole Board.

CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests the final decision of

the Administrative Law Court be affirmed.

Respectfully submitted,

Evans, Jr.
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August €:2018
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