| - STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

: . _ § - FOURTH .TUDICIAL‘CI_R_CUTT
COUNTY OF MA_RLBORQ B ) CIVIL ACTION NO: 2017-CP-34-00064 .
Gary Locklear, individually and % |
Eute of Roy Locklean, ¢ ) 2 RCEIVED)
- Plaintiffs, 3 - . A6 1 6 AL
vs. | § | ORDER ' SC Court of Appﬂa\s ~
) Y v

Marlboro County, Marlboro County )

Sheriff’s Office, Marlboro County . ) s
‘Detention Center, Dr. Charles Bush, ) =
Southern Health Partners, and South ) =
Carolina Law Enforcement Division, ) -
| ) TN
Defendants. ) T f iﬁ
Date of Hearing: February 13 2018 - X =
Appearances: Patrick J. McLaughlin, Attorney for Plamtrff
' ’ John E. Tyler, Attorney for Defendants Bush and

: Southern Health Partners |
THIS MATTER is before the court on the Plamt1ff’ ] Motlon to Compel D1scovery
Against Defendants Dr. Charles Bush and Southern Health Partners (hereinafter “Bush/SHP”)
The court havmg rev1ewed the PlamtlfPs motlon and exhrblt packet, the Defendants subrmtted
affidavit and having consrdered arguments of counsel grants the Plamuff’s motion. -

'BRIEF STATEMENT OF THE CASE

On November 5 420'14 Roy Locklear turned himself in to SLED Agent Brian Truex, who
had been trying to locate Locklear and arrest him on a bench warrant issued by the Marlboro
County Drug Court The bench warrant 1tse1f documents that it was 1ssued because Locklear had -

' v101ated the terms of drug court by farhng five (5) consecutlve drug tests Pnor to Locklear
A CERTIFIED TRUE COPY

turmng hlmself in, Agent Truex spoke with Roy s father, Gary. Locklear who is the Plaintiff in
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this case. The Plaintiﬂ informed 'Ag.ent Truex that his son was a drug addict Who had struggled
with drug addiction for much of his life, to the point that Roy had lost most of his teeth.

While being transported. to the ‘Marlboro County Detention Center (M_CDC), Roy

* personally discu_ssed his drug addiction with Agent Truex, going_ S6 far as to ask Agent Truex for

- assistance in getting help, leading Agent Truex to contact Will Har_j_rington with the Marlboro' -

- County .Drug Court from the vehicle. Upon arrival at MCDC, Roy was booked. 'Despite the
information from the- warrant and the information 'relayed“by both Roy. and his father, when
booked, the question on the booking form'. dealing - with whether or not ROy had “drug

dependency problems” was not checked.

W1th1n twenty four (24) hours of bemg booked Roy attempted su1c1de by hangmg -

hrmself in. his cell. After being d1scovered Roy was nonresponsrve and was transported to

McLeod Reglo'nal Med1cal Center in Florence, South Carohna where he _was diagnosed with

severe anoxic brain injury. Roy died on Noyember 14, 2014.

A summons and complamt was filed in thls matter on or about February 24 2017

—

4'4_.

followmg a Notlce of Intent to file suit in a medlcal malpractlce case that hadwbeen ﬁed pursuant

w1th the acts/onnss1ons of the Defendants in transportlng, bookmg and s eemngj.be decedent

2*-:4“

" and 1 in falhng to prov1de him the reasonable standard of care necessary forca drlig add1ct in a

oy
detention center settmg.

HISTORY OF THE CURRENT DISPUTE

~The current dispute involves Bush/SHP’s 'failure to adequately respond to the Plaintiff’s

initial discovery requests. As noted during argunient, "given ;_the relatively short amount of time

Roy was _actually in custody at MCDC before his attempted suicide and' subsequenttransport,to _




 the hospital, the allegations against Bush/SHP arise Vfrom the role the}r play as the “ReSponsible
Physi‘cian for MCDC pursuant to the Minimum Standards for Local Detention Faczlmes in
.South Carolzna | |
On or about May 3, 2017 the Plaintiff served all defense counsels with initial d1500very
Interrogatones and Requests for Product1on |
Subsequent to serving those discovery requests, I_’laintiﬂ’ s'_counsel had to, contact all of
the Defendants due to_not timely receiving responses. Ultimately, Plaintiff’s counsel_had t0' file -
‘a motion to compel aéainstithe other Defendants in thlS matter, said motlon being filed on or
about December 5, 2017. Bush/SHP were not included in that original motion to compel because
they produced discovery responses on or about November 13, 2017. However, in
acknouvledgement that those initial responses Were,not adequate, Bush/SHP’s counsel contacted
| Plaintiff’s counsel_to let him know that he was in the "process of trying t_o get the information to

more fully respond.

& 8101

- Via email dated May 8; 2018, Plaintiff’s counsel reminded Bush]SHP’s ccunsél"'tliat the

. ; G-> e
Plaintiff was owed supplemental discovery responses and that he needed ,at rggtenal pnor to

upcoming depositionsscheduled for'the week of June 11, 2018, Bus'vh/S?.( ‘
| via email that he “should be able to supplement by Wednesday of next Week ” 'E

On Friday May.18, 2018 (two days after the supplementation response- that had been
promised the week before), Bush/SHP’s counsel sent an email that included atable of contents -
for Bush/SHP’s policies and procedures manual asking Pla1nt1ff’ s counsel to call to “dlscuss

which 1tems are necessary for thls case” and mformmg Plamt]ﬁ’s counsel for the ﬁrst time that :

Bush/SI—_IP- would require a conﬁdentrahty‘ agreement,_which was in the process »of being drafted; -

W



Plaintiff’s counsel responded to that email viaa reply email on‘ May 18, 2018, explaining

why such proposed TeSpoOnses were inadequate, his objections to a confidentiality agréement and

letting Bush/SHP"s counsel know he would be available the first part of the. following week to .

discuss.- Receiving no further communication or any supplemental discovery responSe the

current motron to compel was filed on June 6, 2018. In that motion, the Plamt1ff spe01ﬁcally

1dent1ﬁedth1rteen(l3) mterrogatorres (Nos 3,8, 9 10 11, 12 13, 14, 16, 17 18, 19 and 20) and B

five (5) requests ‘to produce (Nos. 3 4 5,9and 11) as bemg madequate/non—responswe

, On July 10, 2018, Bush/SHP supplemented discovery responses and produced a privilege
log asserting that a 101-page manual titled “Policy and_ Procedure Manual for Health Services in
I ail” was the' “Confidential Work l’r’oduct of Southern Health Partners, VInc.”> |

~ LEGAL STANDARDS

~ “Parties may obtain drscovery regardmg any matter not pnvﬂeged whrcl:a‘s relevant to -

the subject matter mvolved 1in the pending actron Whether it relates to the:;

party seeking drscovery or the clalrn or defense of any other party mcludmg tane GXJSthCC
3

description, nature, custody, condition and location of any books documentS”’or ther tang1ble.-‘ ‘

'("‘)

things and the identity and location of persons havmg lcnowledge of any d1scoverable matter. It is )

not ground for objection that the information sought will be inadmissible at the trial if the -

information sought appears reasonably calcula_ted to lead to the discovery of admissible

evidence.” Rule 26(b)(1) SCRCP

The nghts of dlscovery prov1ded by the rules give the tnal lawyer the means to prepare'
' for tnal and when these nghts are not accorded prejudlce must be presurned S ples V..

Mltchell 329 S. C 105, 113 114, 495 S.E. 2d 213, 215 (Ct App. 1997) (c1t1ng Downevv Dlxon '

294 S.C. 42, 46 362 S.E.2d 317, 319 (Ct App 1987) “The entu'e thrust of the dlscovery rules

)

.

i or@‘fefense of the ‘b



involve full and fair disclosure, to prevent a trial from becoming a guessing game or one of

' surprise' for either party.” Id. at 113, 217 (citing State Hilzhwa? Dep’t v. .Booker,>260 S.C. 245,
252,195 S.E.2d 615, 619 (1973))

ARGUl\dENTS OF THE PARTIES

l’laintiff’s Arguments: |
Th’e' Plaint’n?f argues that Bush/:SHP-vhas refused to ansvuer/respond to discovery requests “
on three apparent gro‘unds:. | | |
1) That Bush/SHP Wants. the Plamtrﬂ to _answer. his own‘discovery requests by»asking
the Plaintiff to review-a table of contents of their policies and procedures and then
* “discuss what is needed for. this case.” The Plaintiff argues this-position violates and
1gnores the purpose of the South Carolina Rules of Civil Procedure
- 2) | That Bush/SHP only ‘wants to produce matenal/documents 1n'_r' »nsem Requests to

41;,.(

Produce under a-confidentiality agreement The Plaintiff argue thrs p%rtlon«vrolates

- also argues that the matenal/documents he seeks would beﬂsu ) J;ec

L)

under the South Carolina Freedom of Informatron Act; and,

=

3) ' .That Bush/SHP objects to Interrogatones No. Eighteen (18) and No. Nineteen (19)
because they are overbroad unduly burdensome and/or not reasonably calculated to “
lead to the drscovery of admissible evidence.” The' Plaintiff argues these objections

are unacceptable nonspecrﬁc boilerplate objections that farl to properly respond and
. that the mterrogatones are hn:uted in scope, notv unduly burdensome reasonably

| calculated to lead to adnnssrble ev1dence and that Bush/SHP are 1n the best posrtron ‘

~ tobeableto provrde the mformatron sought




Bush/SHP’s Argr_nnent :

Bush/SHP argues that a conﬁdentralrty agreement and/or protectrve/conﬁdentrahty order
’1s necessary ‘because of the “conﬁdentral and proprretary nature of the mformatron that would
be drsclosed upon .productron of the responsrvematenal/do(;uments. | | |

" Bush/SHP argues that respond_ing to Interrogatory No. 18 would be unduly burdensome.

 DISCUSSION

- Providing answers to interrogatories asking for specific information

The Court ﬁrst addresses the issue over Bush/ SHP wanting the Plaintiffto review a table
of contents and then “discuss'l which.i’tems are needed for this case.” The Court notes. that
subsequent‘ to the | ﬁlingvof Plaintift’s.“ motio_n, Bush/SP[P provided _'supplemental discovery
responses- wherein'they responded to speclﬁc requests in Inter_rogatoriesh No. ‘9‘, 11 and l3v.by ,

'identifying specific sections of the “Policy and Procedure Manual for Health Services in Jail .

e
v4~

: However the Court is- concerned that the. orrgmal attempted response by B§h/SHP_ Is a tactic

being used more and more in crvrl lrtlgatlon partles attemptmg to

specifics in response to mterrogatones | -
The South Carolrna Rules of Crvrl Procedure make clear that “each mterro gatory shall be

: .answered separately and fully'm writing .under oath ” Rule 33(a) SCRCP ."cl:he purpose of the." 5

“requrrement that each mterrogatory be answered separately and fully in wntmg under oath is

stated clearly wrthm the rule itself: “the answers may be used to the extent permltted by the rules

of ev1dence.” Rule 33(d) SCRCP. Or as one of our .Federal Court of Appeals has more plamly »

‘ stated “Answers to mterrogatorres are ev1dence Emmel v. Coca-Cola Bottling Co. of Chjca;zo,

'95F3d 627, 635 (7th Cir. Ct. App 1996).

6



Put snnply, 'partres are entitled to ask opposing partres to spec1ﬁcally answer discovery

: requests As long as those requests fall wrthm what 1 1s allowed by the rules, the opposing party’ »'

has to respond The party requesting those responses may then use the responses agamst the

| other party Tlns basic concept is what makes drscovery work. It is the potential exposure from

: maccurate or madequate responses later on in ht1gat10n that forces parties to respond fully and
accurately to d1scovery requests.

I FIND that the_Plaintiff was justiﬁed 1n refusing to answer his own interro-gatories and_

instead filing a motion to compel that Bush/SHP answer his interrogatories.

Confidentiality/Protective Order .

“What transpires in the court room is public property.” Craig v. Harney, 331 US. 367

(1947). Rule 426(c) contemplates that, unless conipelling reasons exist for imposing restrictions,

all discovery will take place in an open court. See e.g., Public Citizen v. Liggett Group, Inc., 858

F.2d 775, 789 (1% Cir. 1998} Cert denied, 488 U.S. 1030 (l989)‘ In-re A,qent Oran,c;re Product

101

B

Liability L1t12at10n 82 F.2d 139 145 146 (2nd C1r 1987), Cert. denied; "‘484 U% 953 (1987) As

DS e -
a general proposmon pretnal drscovery must take place in the pubhc_unless cégmpelhng reasons
= c,-m?é“g
, AR
emst for denying access to the proceedmgs AT&T v. Grady, 594 F. 2 , 5% (7“*@ 1978)
[

“When partres ‘call on the courts, they must accept the openness‘ that goes-w1th subsidized

dlspute resolut10n by pubhc (and pubhcly accountable) ofﬁc1als o Co Doe v. Pub. Citizen, 749
F.3d 246,271 (G C1r. Apr. 16, 2014). o

| “Upon motion by-a party or by the person from whom drscovery is sought and for good
- cause shown the court in WhJCh the action is pendmg .may make an order Wthh Justlce
requires to protect a party or person frond annoyance embarrassment oppressron or undue

burden by expense mcludmg [...] (D that a trade secret or other conﬁdentral research .




development or commerc1al mformatlon not be drselosed or be drsclosed only in a desrgnated
" way.” Rule 26(0) SCRCP urelevant portlons omrtted Pursuant to the language of the rule,
. issuing an_y kmd of protective order is W1_th1n the Court’ \s discretion a_nd can only take place after
,a'Showing of good cause. | |

Bush/SHP bears the burden of showmg good cause exists for protection under Rule 26(c)
In order to meet that burden a defendant must state partlcular and specrﬁc facts to Justl_fy its
' pos1tlon Gulf Oil Companv V. Bemard 452 U.S. 89 102 (1981) Rivera v. Nibco, Inc 364 F.3d

!

1057 1063 (9th Cir. 2004) Further defendants must not only show that the documents at issue

‘ contarn trade secrets, but must also show that the release of. these documents would. cause

cogmzable or commercral harm Umted States v. Hooker Chemrcal and Plastlc Corp., 90 F.R.D.

21 (WD N.Y. 1991) Grundbergv UD]ohn Comt)anv 137 FRD 372, 395 (D Utah 1991)

—

DDS, Inc. v. Lucas. Aerospace Power Transmrssmn Corp 182 F. R D

;1

, 4?{51 998) Defendants

Part1cular and specific demonstratrons of fact, as opposed to stereoﬁcpes or conclusory .
- =

statements, must be demonstrated General Dvnamrcs Corp v. Selb Manufactunng Corn 41 .

F.2d 1204, 1212 (8th C1r 1973) Cert. demed 414 U.S. 1162 (1974)
The Court ﬁnds Bush/SHP fails to meet this burden Spec1ﬁcally, the only support
Bush/SHP offered the Court in support of the1r argument was the affidav1t of J enmfer L Halrsme |

, the Presrdent and Chref Executlve Ofﬁcer of Southern Health Partners, Inc. That afﬁdav1t offers'

only self—servmg, conclusory statements such as “this pohcy manual is conﬁdentlal and contams , o

proprretary mformatlon ? Aﬁ‘idavzt of Jennzfer Hazrszne 118 There is no attempt to explam to the

'Court What makes this materral proprretary mformatlon justa conclusory assertion that it is. The

8//4



affidavit contams no spec1ﬁc demonstrations of fact regarding any clearly defmed and very
‘- senous injury Bush/SHP Would suffer if not afforded the protectlon they seek Rather there 18 '
only an anecdotal assertlon that “SHP has been damaged in the past by former vendors and
employees, ‘as well as a former opposing expert witness attemptmg to access and use SHP’s
policy and Procedure Manual and other p'roprietary in'formation- to ohtajn business from SHP’s
.exrsting and potential clients.”,Aﬁdavit of Jennifer Haz'rsine 1. | |

Bush/SHP did not 1dent1fy to the Court any specrﬁc instance of such harm occurring and
ignores the fact that the affidavit itself dlscredrts their argument Srmply put if former vendors
employees and opposmg expert w1tnes_ses already have access to this alleged proprietary

= - S

material; how can it be “secret™? “Unlike other assets, the value of a tfade ‘secréPhinges-on its
. . _ ) B = - e ] )

. . . - P
secrecy.” Lafﬁte v. Bridgestone Corp. 381 8.C..160, 674 S.E.2d 154 (200 Cf e
o)

) rﬁz;"i“

The Plaintiff effectlvely drove home this point during the hearmg b howihg the:@ourt '

L Gt
— «;; 37 R)‘
that he had obtained forty-nine (49) pages of the 101-page “Pohcy and Procedure_Manual for
_ I for

- Health Serv1ces in Jails,” the alleged propnetary matenal for Wthh Bush/SHP argues it needs

'protectron Plamtlﬂ’s counsel was able to obtam this material as it had prev1ously been produced
in other htlgatron without any protection. That combmed Wlth the admlssmns in Ms. Hairsine’s
own affidavit - support the fact that the sh1p has sailed on Bush/SHP’s ablhty to claim thlS
material is secret “In order to be protected a trade secret must be the subJect of reasonable ’

' efforts "to maintain its secrecy.’”,Haltstock V. Goodvear Dunlop Tires N. Am. Ltd., 2018 S.C.

Lexis 44, 7-8 (S. Ct. 2018), citin.g' S.C. Code §39—8-20(5)(a)(ii). The protection Bush/SHP asks
this Court to grant now is merely- an attempt to shut the barn door after the provetbial horse has ,

- already left. |



In additioh to asking that _Bush/S}TP identify specific policies and procedt_lres that would _

- apply to‘certain facttial scenaﬁos based on the factual allegatiohs of this case, the Plaintiff .a'lso |
“requested, through hlS request to produee nuh:thet hine (95, all 'polieies and procedures “that \;/ere
‘cr,eated or are used by the Defenda.nt parsua.nt to the Minimum Sz‘andards‘ for Looal Dete‘ntion
: Facilz‘tiesn in South Cdroltna,- bType H and/or IV Facility.VCily,‘County, or Regional Jail and/or

COmbinea’ Jail/Prison Camp ‘(hereinafter “MSSC”) as published by the State.of South Caroh'na

: These standards were amved at over a thirty-three (33) year penod beginning in July of 1980

and resultmg in'the pubhcatlon of the current standards on July 26, 2013

The MSSC were promulgated by statute. Speciﬁc‘ally, S.C. Code §24-9-10 through §24-

ﬁ 950 MSSC §1001 pl

The MSSC represents the State of South Carohna ] regulat1ons prepared and adopted for.

- operation, adm1mstrat10n and des1gn of detention facﬂltles These regulatlons shall be known as

G‘) Tl

AR

the pubhc
The MSSC requ1res that .each facility “sha]l have a wntten ‘manual of aTl p'ahmes ﬁd
procedures for the operation of the fac1hty” and that “the pohc1es and proce(du}es shai-l be made-
readily avallable to all personnel ” MSSC §1021, p- 13 .
The MSSC also requlres that each fac1ht}; “shall have written procedures for admlttmg |

new mmates Wthh include [ ] (d) Medical screening (See 2053) [..-1O) Screemng mterv1ew

[...] (m) Clas51ﬁcat10n for assignment to a housmg umt ? MSSC §1042 p-19.

L As the Plaintiff noted, a Google search of “sc minimum standards fot detention centers” on May 30, 2018 r'etums_m, '
links to readable/downloadable PDF versions of MSSC through the S.C. Association of Counties and the South
Carolina State Library Digital Collectlon websites among others o




The MSSC has several sections devoted to medical issues (§§2050 — 2057) that the
Plaintiff noted in his motion. For the purposes of this order, the Court highlights two p_art_icular
sections:

2051 RESPONSIBLE PHYSICIAN

Each facility shall have a written agreement or arrangement with a

licensed or certified physician or medical authority for the review and

approval of the facility's medical services. If the facility has a contract for

inmate medical services, the medical provider will be responsible for

developing all related. policies and procedures. Documentation of the
~ review and approval for medical services and for medical procedures (See

- Standard 2052) is maintained on file. (Revised July 2013)
MSSC, §2051, p.51.

¢

Bush/SHP has_been_ identiﬁed‘as the “Responsible Physician” for MCDC. The Court
speciﬁcally mentions §2051 _because it requires documentation of the review and approval for

med1cal services and for medical procedures and requires that documentaﬁon be “@mtamed on
g
: 31" .
spUnses ‘does it
;
appear that Bush/SHP has- produced or- even 1dent1f1ed such docum tatt?n Ifd ithat

file.” As the Plamtrff pointed out at the hearmg, nowhere in their disco

documentation is part of the matenal Bush/SHP asserts is “confidential Work
n and of 1tself shows the spunous na‘ure with which Bush/SHP asserts such ‘de31gnat10n

As evidenced by documents provrded to ‘the Court durmg the hearing, Bush/SHP labels
evegr_thjng “Confidential Work Product of SI—IP i The Plam‘uff provrded the Court wrth
documents that are personal med1cal records for Roy Locklear that Bush/SHP labeled - |
“Conﬁdentlal Work Product of SHP ” Bush/SHP obv1ously recogmzes these documents are not’
conﬁdentlal Work product as they already produced them. However they are evidence of the
| way Bush/SHP abuses the des1gnat10n ‘

, 2052 MEDICAL PROCEDURES

Each fac1l1ty or its contract medical prov1der shall develop and implement
written - standard operating procedures, which are approved by, the
: respons1ble phys1c1an or medical authonty, for the following: -

-prodﬁét ” that fact -



(Revrsed July 2013)
(2) Receiving screening (See 2053)
- (b) Health appraisal data collection (See 205 6)
- (c) Non-emergency fedical services
- (d) Emergency medical and dental services
(¢) Deciding the emergency nature of illness or injury
- (f) Dental screening, hygiene, examination, and treatment
(g) Provision of medical and dental prostheses =
(h) First aid , :
(1) Chronic care
() Convalescent care
(k) Medical preventrve mamtenance ’
(1) Delousing ‘
(m)Detoxification
(n) Pharmaceuticals : : x :
(o) Screening referral, and care of mentally 1ll and of mentally retarded :

inmates : ; =
(p). Notification of next of kin or legal guardlan in case of : c:

m]ury or death :

testing for expenmental or research purposes : : "U 4 i “Mll
(r). Suicide prevention = Q:J
(s) Prompt notification of parents or guardlan and DJJ wh riza, juvRnile

requires medical treatment of a non-routine nature.. = = =

MSSC, §2052 p. 51-52.
Plaintiff essentrally copred and pasted most of §2052 in to Interrogatory No. Thirteen
(13), askmg Bush/SI—IP to “please_ 1dent1fy -the written standard operaung procedures that the
Defendants developed and ir_nplernented for:” and then listed _releva’nt sub‘s.ectioris of §2052. In
their supplemehtal discovery, Bush/SHP ansWered‘ Interrogatory No. Thirteeh-(lB),‘_ identifying
speclﬁc sections of the “Policy and Procedure Manual for'Health Services in J ail” that thegf had -

1dent1ﬁed in thelr pr1v1lege log and for Wthh they seek protect1on Addltlonally, the only» '

pohcres or procedures 1dent1ﬁed by Bush/SI—lP in their supplemental responses to the PlaJntlfPs | .

‘requests to produce is the “Pohcy and Procedure Manual for Health Servrces in Ja1l ” Thus
Bush/SHP’s own dr_scovery responses state thatpthrs “Pohcy and Procedure Manual for Health'. .

Services in Jail” was created to corhply with the requirements of the MSSC.

12~



Ms. Hairsine testiﬁed 1n her affidavit that “the counties with which we contract do not
gam access to the policy manual and, 'therefore do not produce thenranual in response to
requests under FOIA ? Ajﬁdavzt of Jennifer. Hazrsme 1}8(b)

As noted above the State of South Carohna has delegated the developrnent of certarn.~
written pohcres and procedures requlred by the MSSC to the “Responsrble Physrcran ” However,

" that delegatlon does not change the fact that each fac111ty “shall have a written manual of all

policies and procedures for the operation of the facility” and tha_t “the policies and procedures

shall be made readily available to all personnel.” MSSC, -§1021, p.13. That requirement for
‘written policies and procedures that are readily available to all personnel includes any' and all
policies and procedures developed by a 'contracted medical services provider, mcl@udrng §2052,

MSSC, §1021(b), p.13.

and Procedure Manual for Health Services in Jails” exists, at least in part—twmeetiﬂ’:\e MSSC’s
g - ::;

_ requrrement for a “written manual of all policies and procedures for the operation ofthe fac1l1ty ?
However at the same time, the sworn testlmony they offer to the Court states that they do not
allow the counties access to that manual In havmg offered this testrmony, Bush/SHP admits that
they are violatlng MSSC '§1021’s requirement that “the policies and prOcedUres shall be made

readily available to all personnel.”

| At the hearing', the'Plaintiff provi.ded: the Court‘with relevant 'Code sections from the
.. South Carohna Freedom of Informatlon Act spe01ﬁcally, S.C. Code §§30 4-20, -30 -40 and - |
50 Plamtlffs counsel went through each code section explalmng relevant language in support of
-the position that the poh01es and procedures required by the MSSC are pubhc records - under_p

F OLA and as such should not be deemed conﬁdentlal work product or trade secret. -



The Souﬂi Carolina Freedom ‘of Inforrnation Act (S.C. cOdé §30-4-10 thru 30-4-165)
mandates, upon request the disclosure of records held bya* pubhc body’ unless the documents

fall within enumerated exceptrons Burton V. York Co Shenffs Ofﬁce 358 S.C. 339 347 (Ct.

Vv ~

.~ App. 2004) The Act goes on to enumerate matters exempt from drsclosure in S.C. Code §30- 4-:
40, of which the relevant portron to this case would be subsectlon (a)(1) “Trade Secrets” whrch 7

the act deﬁnes as:

Trade secrets, which' are defined as ‘unpatented, secret, commercially
valuable plans; apphances formulas, or processes, which are used for the
making, preparing, compounding, treatmg, or processing ‘of articles or
materials which are trade commodities obtained from a person and which -
are generally recognized as confidential and work products, in whole or in -
part collected or produced for sale or resale, and paid subsgrber :
mformatron Trade secrets also mclude for those publrc bOdleS°=’Wh0

to potentlal customers, competltrve mformatron or evaluatro
- §30-4- 40(a)(1)

: During the hearing, the Court speciﬁcally. asl<ed Bush/SHP to explzénln hbwée policies
| and procedures they were requlred to have, pursuant to the MSSC fell within the deﬁmtron of |
' trade secrets pursuant to S.C. Code §3O 4-40(a)(1) Bush/SHP could not offer any response other
than a conclusory statement that the material was thelr proprretary work product. |
The Court ﬂnds that pohcres and pro‘cedures required under the MSSC do not fall into the B
above deﬁmtron Whrle Bush/SHP may not themselves be a pubhc body,” the pohcres and ‘. |
| procedures they developed and approved (as reqmred by the MSSC for medlcal screenmg, care
and cla351ﬁcat10n at the Marlboro County Detentlon Center) are reqmred by the MSSC tobein

.' “the wntten manual of all pohc1es and procedures for the operatlon of the facrlrty” and “shall be

- made read1ly avarlable to all personnel ” MSSC §1021, p 13.




 The .purpose of the MSSC requiring these policies and procedures to be in place is-
obvious: .the' policies and procedures used to 'screen 'classi‘fy and ca_re for persons under the N
control of the State are clearly a matter of great pubhc concern and interest. Ifthey S0 desne the
'people of Marlboro County have the nght to use FOIA to view the pohc1es and procedures for
healthcare that wﬂl apphcable to those_ 1nd1v1duals proyldmg care for the inmates ‘bemg‘-held at ,
‘the County’s detention center. The Court finds that thi.s-_t"ype of material fits squarely within the .
definition of information that is speciﬁcaﬂy designated as public infornaation subject to FOIA as
“admjnistrative staff manuals and‘instructions to staff that affect a member of the public.” S.C.
Code §30-4-50(A)(2).

The Court notes that n her afﬁdav1t Ms Halrsme testrﬁes that “SHP’S sole busmess is

jail health: care services — we do not get pulled into other busrness';_":u ‘es‘ Thls allows SHP to be

Affidavit of Jennzfer Hairsine, 3. If that is true, then there is no excuse- £37 Bush/SHP to not
S _

reahze that the MSSC requlre that the policies and procedures they create/rev_ltgw/approve for use v»
- in South Carohna detent10n centers and jails must be readily avallable to all personnel of each .
facility. MSSC §1021 As such pohcres and procedures are used by a pubhc body and are
mstructlons to staff that affect a member of the pubhc they are public mfonnatron subJect to-
productlon under the South Carolina Freedom of Informatlon Act. S. C Code §30 -4-20(c) and :
450 | '_ | -
| The problem posed the by Bush/SHP s refusal to produce the requested drscovery absent .
some conﬁdentlahty protectlon 1s exemphﬁed by one partlcular document presented by the
P1a1nt1ff at the hearmg That document was obtalned by the Plamtlff through dlscovery responses

by Defendant Marlboro County Detent10n Center. It isv_ one page, lab,eled_“Page: 9” from a



document titled “SHP - Ofﬁcer Training Manual‘/Information. for Inmate Healthcare” and not -
: surpnsmgly, marked as being “Conﬁdential Work Product of SHP.” As explalned to the Court,:
this document just. happened tobein a folder of other matenal that was cop1ed and produced to |
the Plamtiff in discovery. | | | |

Why is this document 51gn1ﬁcant‘? It is 31gn1ﬁcant because nowhere in Bush/SHP’
. discovery responses are there any references to an “Ofﬁcer Tralnmg Manual/Informatlon for.
Inmate Healthcare.”ln.other Words, it was nothing but durnb luck that alerted the Plajntiff to the
- --exi'stence .of ~what would appear to be discoi/ery ‘material that is respon_sive .to h1s discover}i |
requests but not identified or produced by Bush/SHP. -~ - o=

y E
The nghts of discovery prov1ded by the rules glve the trial lawyer the ans t%%prepare“

cn
Sa plesrv
Mitchell 329 S. C 105, 113-114, 495 S.E.2d 213, 215 (Ct App. 1997) (crtmg Downev V*-’Dixon

v 8l

for tnal and 'When'these rights are not accorded, preJudice must be presu

™

294 S.C. 42, 46,362 S.E.2d 317, 319 (Ct. App. 1987). “The entire thrust of the d1$covery rules

" involve full and fair disclosure, to prevent a trial from becoming a guessing game or one of

surprise for either -party.” Id. at 113, 217 (citing State Highway Dep’t v. Booker, ‘260 S.C. 245,
252, 195 S.E.ﬁd 615, 619'(1/973)). | |

.Parties should not haife to count onnluck in being able .to discoyer eVidence. That_ is
' precisely Why the burden to keep discovery material secret is so high. '

- IFIND that .Bush/SHP is not entitled toa conﬁdentiality or protectiw]"e order.’

Interrogatories No. Eighteen ('18) and-No Nineteeni (19)

In faJhng to respond to Interrogatones No. E1ghteen (18) and No Nineteen (19)

~ Bush/SHP merely mserted nonspe01ﬁc boilerplate obJectlons statlng “Defendants obJ ect to this

S

| e



inte'rrogatory'as it is overbroad, unduly burdensome, and/or not reasonahly calculated to lead to
~ the diseovery of admissible eyidence.’f_ ' |

"‘[’l‘]he mere staternent by a party that the interrogatory 'was_.foverly broad, b’urdensorne,- .
oppressive and irrelevant’ is not adequate to voice a s’uceeszul obj ection to an.interrogatory. On -
'Vthe contrary, the party resrstlng dlscovery‘ ‘must show spec1ﬁcally how each mterrogatory is .

not relevant or how each questlon is overly broad, burdensome or oppresswe ” Curtls V. TLme

Warner Entm’t-Advance/Newhouse P’ship, 2013 U.S.. Dist. LEXIS 68115 (D.S.C. May 14,

2013), Clting_to Josephs v. Harris Corp 677.F.2d 985, 992 (3d Cir. 1982).. '
" In Interrogatory No. Eighteen (1 8),‘ the Plaintiff aeked for historical data concerning other
~ incidents for _persons in Bush/SHP’s care that Were sirnilar to the incident involvingv: Roy.

Locklear The Plaintiff specrﬁcally limited the mformatron sought to 1n01dents of ernpted

and/or committed suicide” and “emergency medical treatment due: to Ez_substance

& cn
Y —

: subparts in the interrogatory to speciﬁeally ‘note the lnforrnation he was seekjffg. =
“If there is an objection based upon an unduly broad scope, such as ti_rne._frame or

geographic location, disoovery should be provided as to those matters within the scope whioh are '

not diéputed. For example, if diecovery is eought nationwide for a ten—year‘period, and the»

-responding party obje'cts on the groundthat only a five-year period limited .to‘activitles 'in the

~ State of South Carohna is approprrate the responding party shall prov1de responswe drscovery

fallmg vnthm the five- year penod as to the State of South Carohna and then obJect to, the

overage ? Curtrs at 6.



The Court notes that desp‘ite having"conversations"With.PlaintifF S cOunsel .in'the weekv
B leading up the hearmg about Whether the Plamtlff Would agree to llmit the request solely to -
MCDC (to which the Plaintiff drd not agree) Bush/SHP has failed to produce even that hmrted _A '.
response | |

The Plamtiff argued and the Court agrees, that as the entlty assummg the respons1b1hty
for ‘approvin'g and reviewing policies and procedures for_medical care within South Carolina
detention facilities, the institutional knowledge Bush/S‘}:IP‘ has regarding the effectiveness of
" those policies.' andvpr_ocedures .in _detecting and preventing suicidal and emergency medical
_Situations_. related to substance abuse 1s reasonably calculated to lead to admissible evidence in
this case. .

The Plamtlff argued and the Court agrees,. -that this is the type of risk mformatlon a
corporatlon mvolved' in such a “hrghly competltive busmess as Ms. HaJrsme @lams the

c u

prov1s10n of jail health care services to be, would l].kely 1rack If not for m' “ance ﬁ?uposes ‘at

least for shovymg customers and potential customers how effective the1r p "prietag pc:llizi:;fes

and procedures are in relatlon to all the “new compames trying to enter mto;the marl?ét andb&gam

market share ? Aﬁ‘idavzt of Jenmfer Hazrszne ﬂ4 | =

Bush/SHP offered nothing more than conclusory.statements as to hoyv difﬁcult'obtaining .

~ the mformatmn may be and fa1led to prov1de any response Whatsoever As such the court ﬁnds

| that Bush/SHP is to respond in full to’ Interrogatory No. Erghteen (18) vmth the caveat that they A
may merely prov1de m1t1als mstead of inmate names This Wlll protect the 1dent1ty of the mmates‘

3 Wh1le allowmg the 1nd1v1dual mcrdents to be 1dent1ﬁed if. needed in any future reference

As to Interrogatory No. Nineteen (19) the Plaintiff asked Bush/SI—[P to “please 1dent1fy' .

'the person(s) responsrble for trammg employees respon51ble for screemng and/or booklng of



mmates at. the time of thls 1nc1dent and currently.” Agaln Bush/SHP 1n1t1ally asserted an

improper nonspec1ﬁc borlerplate objection. In thelr supplemental résponses, Bush/SHP

answered screenlngs and bookmgs are performed by employees of Marlboro County ”-

However the Plaintiff pointed out at the hearmg that Tajuana Jacobs, the MCDC officer Who

booked Roy Locklear d1scussed at her deposmon training that they sometlmes recelved

" believed to be prov1ded by Bush/SHP

Plamt1ffs counsel pointed out that section J-C-04 of the “Pohcy and Procedure Manual

for Health Serv1ces in Jails” in the 49-pages of that document he had already obtained was tltled :

“Training For Correctional Officers” and specifically discussed that the upon request SHP

: Would coordinate training for issues such as suicide prevent1on screenmg techmques and

recognizing chronic conditions/illnesses. The court ﬁnds that Bush/SHP needs to 1dent1fy any |

N

persons they have had conduct such training and produce any materials used in angbsuch tra.lmng

: ¢

I FIND that Bush/SHP must respond in full to all the Plam‘aﬁ’ S mterrogatones and

;r
3
graen

Rt

Sanctions o ' " oo ' A v ' -_!’-"

- The selectron ofa sanct10n for discovery v101at1ons is Wltllln the trial court’s dlscretlon

The sanction should be aimed at the spec1ﬁc conduct of the party sane’noned and not go beyond

the necess1t1es of the 51tuat10n to foreclose a dec1s1on on the merits of the case. anﬁn Gradmgv '

& Cleanng Inc. v. T1re Semce Equip. Manufacturing Co.; Inc., 334 S C 193, 198 511 S E2d '

716, 718 (Ct. App 1999) In determ_mmg the appropnateness of a sanctlon the court should o

cons1der such factors as the precise nature of the drscovery and the d1scovery posture of the case, -

' erlfulness and degree of pre_]udlce Grlﬂin at 199 719



| An appellate court will not interfere with a trial court’s decislon on discoyery sanctions :
' unless the tnal court abused its discretion. Clark V. Ross 284 S. C 543 328 S. E 2d 91 (Ct. App |
" 1985) An abuse of d1scret1on may be found where the appellant shows that ‘the conclusron
vreached by the tnal court was wrthout reasonable factual support and resulted in prejudrce to the '
rights of the appellant thereby amountmg to an error of law Dunn V. Dunn 298 S.C. 499 502,

381 S.E2d 734, 735 (1989)

-

S. C R. C P Rule 37(a)(3) prov1des that “an evasive or mcomplete answer 1is to be treated

‘as'a farlure to answer.’ > While Rule 37(b) provrdes for sanctions for fallure to comply with an

~

order of the. circuit court, Rule 37(d) also provrdes that the same sanctions shall be avallable “lf a

party.. fauls to serve answers. . to mterrogatorres submrtted under Rule 33.”

A fa11ure to exercise drscretlon amounts to an abuse of that drscretlon and is an error of

law. Samples V. Mltchell 329 S.C: 105, 495 SE2d 213 (Ct. App 1997) Even though the |

_ 1mposrt1on of sanctions is usually_leﬁ to the sound dlscretron of the tnal J:udge, whgiever sanction -
» F.

by th;cr Rulé‘§;f"‘@verly

7 S
lement sanctions are to be avorded where they result in madequate ectmn of dlsbovery

" Sam ple at114 217. s O
The court finds- the conduct of Bush/SHP in thls dlscovery d1spute to be abus1ve '
',Spec1ﬁcally, the court notes that Bush/SHP 1gnored their duty under the rules ‘to either |
adequately respond to the Plauntlft’ s dlscovery requests or to move for protectlon Desplte the
dlscusswn in th1s order about the protectron sought by Bush/SHP the court notes they never .
: actually moved for such protection. | -

“In all cases, where the pohcy manual might be at 1ssue our course of dealing is to .

request conﬁdentrahty agreements w1th all counsel whrch 11m1t the use of the pohcy manual to .



* the litigation in question and which require any expert who reviews the policy manual to destroy

it upon -cbmpletion of the'hti.gation.” Affidavit of Jehnifer Haz'rsiné 98(d). While that may be the

practrce of Bush/SHP the State of South Carolina Rules of Civil Procedure are a little more
demandmg “Upon motion by a party or by the person from Whom drscovery 18 sought and for

" good cause shown ” begrns Rule 26(c) SCRCP. That language is clear a party seekmg o

protectron must ask the court for it.

Instead of seekmg the protectlon they admrttedly seek in all cases where" srmﬂar

discovery is requested, Bush/SHP engaged in drlatory conduct Specrﬁcally, after acknowledgmg : '

the inadequacy of their 1n1t1a1 discovery ‘responses, Bush/SHP made representatrons to the
Plaintiff that more adequate responses would be forthcoming. -
Some six (6) months Iater after being reminded of the'promised supplementation and

noticed that the Plaintiff needed those supplemental responses before the deposrtrons ﬁleduled

for the week of June 11, 2018, Bush/SI—[P agam represented to the Plaintiff tha
supplementing therr responses the following week. Rather than supplementr_.n 2
Bush/SHP instead attempted to avoid actually answeringinterrogatories and fdﬁ%he ﬁst time
informed the Plamtlff that he would have to enter in to a conﬁdentralrty .agreercn)ent to obtam his
requested d1scovery The Court notes Bush/ SI—[P offered no explanatron for their delay in faﬂmg
to supplement their responses as they ongmally represented to the Plamtlff they would do when

-they submitted therr rmtral response

As a result of thrs conduct the Plarntrff had to proceed wrth the ﬁrst round of deposrtlons

in thls matter without havmg adequate dJscovery responses from Bush/SHP At the very- least o

this preJudrced the Plamtrff from bemg-able to examine Officer Jacobs adequately about trammg



The court ﬁnds Atiorney ‘MoLaughlin’s hourly iate of Fonr H.undred' and no/100
'(8400.00) _‘Dollars per'hour to'be r'ea'sonable. In.doing so, the Court n'ot_eé it is awaije of Attorney - -
McLaughlin’s reputation 1n the legal eominnnity and‘fecognize's- the .complex nature of the
~ present case, which is a medieal malpraetice case involving' inultiple defendants; both’ public and
private.

Attorney McIiaughlin submitted an afﬁ_davit.”doc-unnenting a iotal of eightr (8) hours
worked o_n this mattei (not ineluding time for travei and attendance at the hearing which occurred :
in Benne‘dsvi]le, South Caroiina) and-Twenty—ﬁve and_no/ 100 ($25.00) Dollars in costs for the
filing fee. Attorney MeLaughlin representedvto tne court that his afﬁdavit vvas conservative 1n its,

“documentation of oniy eight (8) hours ini vvork on this m.otionf Having been provided w1th a '
twenty—one (21) page mot1on and an addltlonal exhibit packet contalmng relevant standards-
statutes, other material and seeing Attorney McLaughlln s presentation at the heanng, the court

finds it hkely he worked in excess of the eight ® hours submitted on his

¥ ¥
L]
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e T@gusand Seven
: i1
Hundred Fifty and no/100 ($3 750 00) Dollars for attorney s fees and COSIS*WYLQ[I thi@;(30) ‘

RN

The court finds that Bush/SHP must pay to Attorney McLaughhnzf

-

« .l
'(_.’) ‘/;

.vdaysofthedateofthisorder R R L _c“) . E |
Additionally, the court .ﬁnds_’that Biish/SHP__must iespond in full to all the Piaintiff s ..
| interrogatories and requests to produce by Augusf 17, 2018. For eveijy day that Bush/SHP fail to
respond after August 17, 2018, th.evaill' owe 'Plaintif.t’s counsel ‘the suniof Two I-'Iundred. and
" 10/100 ($200.00) Dollars péi day. ) | |

I.FIN]') that the Plaintiff is entitied to sanctions 1n the form of attoiney’s fees vand costs as
.'described above as well as additional sanctions by way of the per-day fee described above for

any failure respond in full by the August 17 201 8 deadhne o



CONCLUSION

. :Baséd on’th'e above, Defe’ndénté Bush/SHP éxe ordered to.reimburse Attorney Patrick J.
McLéughlin Three Thousand Seven Hundred F ifty and no/100 '($3,75 0.0Q) Dollars f;)r aﬁomey’s |
fees and costsvwithjn.- thirty (30) days of the date éf th_is‘order for violating the South Caroliné
Rules of C‘ivil. Progedur'e:.‘ Additionally, Defendants Bush/SHP are ordered to pay_ T\?VO Hundred

and no/ 100 ($200.00) Dollars pef 'déy for every daAyA baét‘the August 17, 2018 deadljﬁe that they

fail to fully fespond ito the Plaintiﬂ’s interro.gatbl.'ies and requésts to pr‘oduce; - '

" AND IT IS SO ORDERD.

- RogerE. Henderson

July 3/, 2018 o
_ ) Circuit Court Judge — 4% Circuit
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