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STATEMENT OF THE ISSUES ON APPEAL

Appellants did not tlrnely file their Appeal and do not present sufficient Due Process concerns :
. for'any exception.

| The Master-m—Equlty drdn t err 1n finding the expert CPA credrble

Appellants waived, ‘abandoned, are estopped or are precluded under preservauon—of-error

- principles and’ tradmonal notions of judicial economy from asking for an appolntment of an .

exp ert.

‘Appellants have waived any cha]lenge to the Court’s order sancﬂonmg them for faﬂmg to 3 S .
comply with the discovery order and the Court’ s sustamrng the ob]ecnons to’ entermg the R :

expense evldence and may not claim the expenses NOw.

The Master-in—Equity was coirect in awarding A&E prejudgrnent interest..

: Appellants have ~waived any pre]udgment mterest challenge related to the alleged delay ’)
- between the final day of trlal and the Master-in-Equity’s Order. » ‘

‘Both the Master 1n- Eqmty and the expert CPA approprrately determined the perunent time =~ .

periods and the approprlate entries in those time periods for whlch this litigation related

The Master—ln—Eunty was correct in dlsallowrng any expenses relattng to Appellants b_ .
‘ attempted fraud on the Court : "

Appe]lants were on notice of ]omt—and—several hablhty such that any pleadlngs attack is
unsuccessful . S : .

Pier_cing’ the co'rporate veil, amalgamation, and similar equitable doctrines Were‘ tried by o
consent and/or the Lower Court granted A&E’s motion to amend. “

Appellants were appropnately amalgamated.
Ms Vereen is still responsible for the judgement under a p1erc1ng—the—vell theory

Appellants are jointly-and-severally liable because they patticipated in a consprracy to harm -

' A&E

There isnota spec1al darnages issue because there is no possibility of anyone double—paymg )

, for the same act.

s

This Coutt should overrule the “special damages™ rule to the extent it finds that it bars any .

part of A&E’s claim for the reasons stated in Chief Justice Pleicones’ dissent in A//egm Im v

Senlly, 418 S.C. 24, 791 S.E.2d 140 (2016).

If the Court is not inclined to award ]omt—and—several damages and/or overrule the “special

~ damages” rule, A&FE may still recover its expert accounting fees against all A_ppellants ,

Appellants have waived any unclean-hands argument by failing to plead it below.

vil



18,

19.

00,

C21.

.22,

a3

Appellants have wa1ved any claim related to Mr. Srmth’s 31de jobs.-

The Master—m—Eqmtys ﬁndmgs that Appellants faﬂed to produce damages' related to Mr‘, o
Smith’s alleged acts is unchallenged n Appellants brief, is law of the case, and may not be _
ralsed to tlns Coutt. S - : P -

M. Smith had cléan hands and did not harm A&E.

South Carolma equIty ]unsprudence didn’t require Mr. Srmth to stay at A&E When he learned

* that Appellants stole millions from the company and paruclpated in paymg kickbacks. It does e o

not bar him from bnngmg any claims. -

Appellants waived any pumnve damages atgument as to anyone as1de from Mr Vereen

Punltlve damages are appropriate.

viii



STATEMENT OF THE CASE

 "Near the end of 2007, Ellis Smith delivered a handwritten letter to lns friend, \X/ayne Vereen.' L »

~ June 2011 Smith Tr. 5A2. He wrote: “We have been friends for many years and helped eaCh‘other out’ \_; .

~any way we could .". . Now we own a co[t]poration together 7 Bx. 9. A&E Consttuctors and -~
Consultants, Inc. is that corporanon Ex 8." Mr. Smith was the President; Mr Vereen, the Secretary"l
and Treasurer Id Mzr. Vereen signed all checks on A&FE’s behalf June 2011 Srmth Tr. 68

My, Srmth’s letter recounted that Mr. Vereen told him in December 2006 that “We had made -

no money and it cost too much to run a company like ours.” Id. Mt. Smith wrote that he’d mvesngated .

‘and “learned why . .. [T]hete were substantial amounts of money channeled out of this company for i |

' payment[s] not associated with . tlns company These were for your personal expenses and non[ -

| ]re]mburs[able expenses] from companies that you control so they ate not [A&E’ s] responslblhty ” 14,

He prov1ded some figures to Mr Vereen, recognizing that he was “not an accountant. ” 1d. He wrote . -

s that he “)ust Want[ed] what is rlghtfully [hls] and mentioned that a lawsult ‘could get very costly ?1d. -

K Unfortunately, the two shareholders couldn t resolve the matter mforrnally and Mr. Smith filed a
derivative action on A&E’s behalf agarnst Appellants Compl. »
A&E alleged that Mzx. Vereen diverted A&E’s assets to his farnrly—e1ther d1rectly ot through

~.the ennues that the famlly controlled Compl 1[1] 24,9, 11, 12. The Complaint mcluded a consprracyy -

| claJm and named the entities and Ms. Vereen because “they ate family members of [Mr] Vereen ot. .- |

. compames controlled by the Defendants Vereen, who have conspired with and rece1ved beneﬁts from :

the dlsbursements ot wrongful expendltures made by [Mr.] Vereen 149 13 see a/.ro zd 1] 18 The o

Complalnt detalled over tlnrty unauthonzed transactions, rnclud1ng expenses A&E pa1d related to the' . S ‘

Vereen famrly home and the Vereens use of a pnvate airplane. Id. at ﬂ 11.

Appellants defended the case collectively, frhng joint answers and mterrogatory responsesp

They. denied that Mr. Vereen controlled the receipts and dlsbursements for A&E ot that -

disbu_rsernents made by Vereen were not for the benefit of A&E.” Answer ‘ﬂ 3. They also denied every’_ o

-1 A&F never elected statutory close corporation status.



allegation related to the thirty transactions mentioned in the Complaint. Id. § 12. Mr. Vereen,

, individna]ly and on behalf of A&E and 29th Place Developers, Inc., filed claims against Mt. Smith and o

third—patty defendants E. Smith and Snns, Construction LLC and EES Constt_nc’tion_ Conenlﬁng, Inc.
.Answe‘r at 5-8. Arthur Vereen Construction Company, Inc. (“AVC”) alse filed a coUnterelairn against
M. Srmth Id. at 8-10. Appellants .didn’t plead any affirmative defenses. 2 o
Judge Hyman referred the action to the Honorable Cynthitx Graham Howe, Mzteter in Equity.
'v Jﬁn_e 23,2009 Order. A&E served interrogatories on Appellants and they anetvered them collectively.
Ex. 28, “Interrog. Resp.’? They admitted that Mr. Vereen “signed'énd/ or authorized all cheeiis payable’
from [A&E’s] checking account.” 1 9 23. But they swore that they never took a check due A&E end
“endorsed, cashed, [o1] »deposited” into énywhere other then A&E’s checking account. Id. 1[ 24. They
_ eaid that they hadn’t identified a trial expert, but that accountants Richard Crutnpler, But"-t Huggins,
: tSusan ]-3.1'ady, ot Bart Buie (if called) “may be qua]iﬁed as expert witnesses.” I q3. Appel_iants .swore o
 that the “fnll accounn'ng.now being .performed” would prove tnat the disbursements or tiénsactiens
identified by A&E were altegeﬂler appropriate. Id. at 9 10, 11. Elsewnere they indicated that:“»[p]roof
of this will be i]iustrated through testirnony by [accountants] at Srmth Sapp,” that those accountants " -
wete aware of all of A&E’s payments, and that they were aware of A&E’s setvices for the Vereens’ |
entities. I4. 11, 24.a., h., i, k.
The Master—in -Equity held a pretnal hearing, At that hearing, Appellants told the Court that'
‘;they ha[d] elected not to have an accounting or other ‘expert’ in this case . . .” Oct. 2010 Order. - '
* Respondents “begged [Appellants] to get an accountant to go through the records,” but the Master-
in-Bquity told~Respondents that “I cannot mgke [Appellants] get an accountant.” May 11, 2015 Tr.
o 24. Appellants “stated _ernphatically that no accountant was needed because the evidence was simply - v
‘a matter of adding and subtracting, and certainly, ‘rocket science’ was not involved.” April 25, 2016 . :
Order at 2; Oet. 2015 Tt. 24. The Court held that “[i]t is not in the province of this Court to requite

the Defendants to obtain expert accounting .. . witnesses as the CPAs for the Defendants ...were -

> Mx. Srmth chd not “compet[e] against” A&E Br. 1 S.C.R. App P 208(b)(1)(C) We cite to
Appellants’ brief as “Br.”



present . . "and the Defendants did not desire to use them in the trial of this case.” Id. The Court let
‘them try the case the way they Wanted and “precluded from using an accounting expert.” Oct. 2010
Order. At that same heating,. the Master-in-Equity found that Appellants hadn’t reséonded'te _requests
for pro&uctlon and set an absolute (iue date. She ruled that Appellants must “present .evidence of the
-.aCtl..la.l invoice ot bill for serviees or laborrendered and the cancelied cheek for payment made purshént o
"~ to such inx;'oice.” Id. If that ihforr_nation was not timely delivered, it couldn’t be presented at trial. Id.
The case was tried. Appellants consistently “referred to _thernselves as the Vereen Entities.”
March 23,’ 2015 Order at 7. Ms. Bradsf, a licensed CPA, testified as an e){pe;t on A&FE’s behalf. Ms
Sisson, the Vereens’ daughter, “acted as Mr. Vereen’s accountant” during the case. May 11, 2015 Tr.
. 73. By the trial’s end, most of Appellants’ claims were dismissed.on rnot_ions for directed verdict. The
Master-in-Equity asked the parties to send a post-ttial memorandum. Méy 11, 2015 Tr. 51. Aphellants
never sent a merno.‘A&E did. A&E asked the Court to pietce the corporate veil, find that Appellants
~were all the alter-egos of each othet, and apply the amalgamation doctrihe. Id at Ex.. 1, pp. 4-5..
: Appellants didn’t take 1ssue with that until years later. | | ” _
Qn March 23, 2015 .the Couﬁ issued its order (the “Order”), finding that Appellanfs _failed to :
meet theit burden on any remainihg claims. Id. at 7, 16-17. The Coutt ruled in A&E’s favor, -
recognizing that it “established that Defendants conspired to convert [A&E’s] assets to their own use
-with the in'tent to defllau’d.” Id. at 8, 33. The Court credited A&E’s expett, Ms. Susan Brady, and
recognized thet her “accoﬁnting eask \x-ras complicated by [Mr.] Vereen’s elmost complete failure to .
rhaintain Separate accounting records for [A&E] and the various Vereen Enﬁties and hls consistent
commmghng of the entltles income and expenses without documentatlon » Id, at 8 The Court didn’t
believe Appellants’ defense that they ‘put more money mn than they took out.” Id at 20—22 Instead,
- the Court found that “when confronted with proof of the misconduct; the[y] refused to aecept the
. responsihility and engaged in a four-week trial where the proof of misconduct was all bue absolute.”
Id. at 40. The Court also sustained objections to Appellants’ failure to comply with the diecevery order K
and disallowedr their claims for reimbursement. Id. at 29-30. Independently, the Ceutt discreehted the -

claims altegether, finding that Mr. Vereen “regularly sought reimbursement for expenses he paid on '



the Company’s behalf, which were documented . . . and were immediately reimbursed.” Id. at 14—15.
Finally, the Master—in—Equity found that Appellants attempted to commit a fraud on the Coutt -
by subrnitting claims forreimbursement for money paid frorn: Park l’lace to A&E after 2007. Id. at -
32-33. Tlle Court found that the attempted fraud resulted from Appellants® starting a new cornpany
~in 2008, Grand Strand Builders, putting all its receivables into Park Place, and then funneljng the
| money into A&E to pay themselves salaries to later claim a credit in the litigzltion. Id, |
. The Otder and the related Form 4 were filed on March 24, 2015. April 25, 2016 Otrder at.4. ’
The Conrt’s law clerk scanned and e-mailed those clocuments to all counsel of record. Id at 4. The
'- Court found that Counsel mailed a copy of those documents to Appellants on March 25, 2015..On_
March 24, 2015, the C_onrt issued a nunc pro tune Order, correcting the amount of prejudgment_ interest
- énd adding a narne to the Form 4. Id. At the end of the day, the Court found that Appellants
rmsappropnated over two million dollars March 24, 2015 Nune Pro Tunc Otder. The Court awarded
;'_A&E pre]udgment interest and costs for Ms. Brady’s expert wotk, for a total ]udgment of :
$4226383.90. ld at2. | |
On April 6, 2015,¢Appe]lants wrote a letter to the Master—in—Equity‘ stating that “I- have 'notw |
been servecl with a complete copy of the Otrder . . . filed . . . on 3/24/2015. Page 37 Of‘t_l’l(‘)‘ Order is
missing from the ﬁled_ copy served on me. .. I request dlat you send to.me page 37 or a complete
' copy of the Otrder at your convenience so I can take steps to ﬁle a rno_tion’ to reconsider.” Bx. 6 to‘.
' A. ~Return to Mot. to Dismiss. Counsel supplied her with Page 37, and she filed a rnotion for |
‘. reconmderat{on on April 20, 2015, That motion states that Appellants received a copy of the nune pro .,
tunc order on March 30, 2015. Mot to Reconsider at 1. o
The Master-in-Equity held a hearing on Appellants’ motion and Counsel argued that it was
untimely. l\/lay 11, 2015 Tr. 30. At that hearing, Appellants tried to argue that piercing was
inappropriate due to alleged pleading defects. Id. at 16. In response, Respondents argued tllat .“the .
l_ disregardlng [of] the corporate entities was discussed and hammered through[out] . . . th[e] trlal.”‘ May |
2015 Tr. 43. Respondents asked the Court to conform the pleadings to the proof, because A_ppellants |

“always'considered themselves as one.” I4. The Master-in-Equity agreed, “if there’s ever been a case



of amalgamation, this is one” and found that those issues were tried by consent. I4. at 43;44 (It was
“certainly trled that way. ”) |

The Court’s Order on Appe]lants motion to reconsider found that Counsel, on March 27,
2015, mailed a copy of the nunc pro tunc Order and Form 4 to Appellants. Apr. 2016 Order at 4-5..
Accordingly, Appellants’ motion to reconsider was untimely. I, The Master-in-Equity left for this
Court to decide the impact (if any) of the missing page. Id. at 5. Consistent with its trial—by—conserlt
ruling, the Court rejected Appellants’ pleadmgs attacks, retained the joint-and-several judgment, and
(by unphcatron/ if necessary) granted A&E’s Rule 15 motion. Id. at 5-6.

Appellants ﬁled their notice of appeal on May 19, 2016. A&E moved to dismiss the ai)peal on -
timeliness grdunds, based on both the e-mail and traditional mail received by Appellants. Mot. at -9—A
10. This Court granted that motion, relying on the e-mails and rejecting Appellants_’ atgument that the
potice was defective because a page was missing: “Rule 59(c), SCRP and Rule 201(b)(1), SCACR do
not reqﬁire. Appellants to receive a copy ef the underlying brder, but rather to nrerely receive notice the |

‘ order had been entered » Order at 2 n. 1. But the Supreme Cddrt granted 'ceru'orarr in Wells Fm;go

Bank, N.A. v. Fallon Propm‘zef S.C,, LLC, so thrs case was held in abeyance. The Court remstated the .~

appeal after the Supreme Court ruled that e—rna]l notice was effective prospectlvely, noting that
“[n]othing . . . ptevents the parmes from arguing . . . timeliness in “their briefs.” Mar. 2018 Oxder.
| STANDARD OF REVIEW

A Master—in—Equit_y’s finding on the tirneliness of a Rule 59 motion is reviewed for abuse of
discretion. Green ». Green, 465 S.E.Zd 130, 132, 320 S.C. 347, 352 (Ct. App. 1995). |

A shareholder’s derivative suit s{eeking to remedy the wrongs visited on.a cori)orartion is
equitable in nature. Peffrey v. Bank of Greer, 270 S.C. 691, 695, 244 S.E.2d 315, 317 (1978). The de novo
~ standard “does not require an appellate court to distegard the ﬁndings' below.” Pinckney v. Wrzrren, 544
S.E.2d 620, 344 S.C. 382, 387 (2001). Appellate courts “afford[] a degree of deference to the triel court |
because it was in the best position to judge the witnesses’ credibility.” . sllivan ». Brown, dp. No. 27804,’
at 2 (201.8). “[A]ppellant[s] [are] not relieved of [their] burden of convincing the aPpeHate court that

the trial judge committed error in his findings.” Pinckney, 344 S.C. at 387-88.



A trial coutt’s award of prejudgment interest is reviewed for abuse of discretion. Historic

Charleston Holdings v. Mallon, 673 S.E.2d 448, 458, 381 S.C. 417 (2009).

“The qualification of an expert witness and the admissibility of his or her opinion are matters - - '

within the sound discretion of the trial court and will not be disturbed bn appeal absent an abuse of
A, that discretion and a showing of prejudice.” Pope v. Heritage Communities, Inc., 395 S.C. 404, 423, 717
| SE.2d 765,776 (Ct. App. 2011).
‘ | STATEMENT OF FACTS

Ellis Smith is not a Vereen. He wasn’t a past of the éntities that the Veteen fa@y controlled
.(Park Place Properties of Myrtle Beach, LLC, Patkway Offices, LLC, or AVC). Interrog. Resp. at 9 '
| 8,24.a. He doesn’t have a big house in Mutrells Inlet, a Cockaboose, a Vacatiqn home in the Baharﬁas, . :
or a way with accounting software. While Mr. Smith didn’t have much m the way of ﬁnaﬁcés; he knew
how to get the job done, something Mt. Vereen had trouble accdmplishing mn the early 2000s. June
2011 Smith Tr. 7-8. Working together seemed 2 good ﬁt:_ Mr. Smith could “run the stuff 111 the field -
“and [Mr. Vereen‘]l could tun the [business] in the office.” Id. at 8. So, in late 2003, Mr. Smith and Mt. -
Vereen created a construction company named A&E. Ex. 8, Art. of Incorp. | |
Mr. 'Smith did not join the Vereen family when he created A&E with Mr. Vereen. But A&E
\x%as welcomed into the Vereen flock like your grandmother \;vho just moved back after winning the
lottery. In Appellants’ mind, A&E could work for the family without.a éont;tact and “at césf” to boot..
Interrog. Resp. at pp. 14-17. More often than not, A&E would eat the cost and néver send an invoice
for the expenses it paid on family jobs. Order at 12—14.
Sometimes A&E let another member‘of the Vereen farnﬂy collect the expenses it was owed.
Id. at 25, 27. Off-the-books traﬁsfers going every whic.h way were never tracked. On that score, Mz.
Vereen testified he just “made an invoice in [his] mind.” Feb. 2011 Tt. 112.‘ Elsewhere, he testified
that he wrote “those numbers down on papet on my desk.” Aug. 2012 Tr. 635. Of course, he never
produced that on-the-fly, double-sectet set of books. Id. at 636. The undocumented zzfracompany
transactions didn’t bother Appellants, sb long as the money, labor, o.r matetials stayea in their hands.

Much of A&E’s records were kept on the Peachtree accounting software. June 2011 Smith Tt.



57; Feb. 2011 Brady Tr. 260-61. If A&E got a job, a new ledger would typically be created, Which
generated a number (say 27,000) for that job. Aug. 2012 Vereen Ttr. 225; Feb. 2011 Brady Tr. 263-64.
Employees could t11e11 use Peachtree to code expenses, disbursements, and deposits to that joh leoger.
Feb. 2011 Brady Tr. 261, 264;‘]une 2011 Brady Tr. 10. The ledger tracked hard costs. Feb.‘ZOll. Tr.
262. It used appropriately, you c'an use Peachtree to track A&E’s disbursements and receipts on a job.
Id. at 264. The ledgers show the dichotomy: family jobs had large batances other jobs didn’t‘ ' |
A&E had records suppornng non-family ]obs That meant job ledgers, written contracts, -
mvolclng, bﬂlrng, and payment ]une 2011 Smith Tr. 36-38. Custorners had to show they could pay. ;
(mamly through consttucnon loans) and were invoiced dlrecﬂy or through draw requests sent to their
lender. Id. Customers were charged for equlpment that A&E used. Id at 95. Mr. Vereen agreed (at' .

least for non- farmly ]obs)

Q: “ .. [I}f you were bulldmg 23 houses for a third party, not your wife, not your
famlly, how often are you going to invoice them for this work that you do? Monthly?
A: Yes, sit.

~ Q: And you are going to give thern an invoice?
A: Yes.
Q: A[nd] you going to expect payment or you are going to quit Worlnng, correctp
A:Yes, sir.

Feb. 2011Mr. Vereen Tr. 45-46.

A&FE’s recordkeeping applied to Mr. Smith too. From 2004 to 2005; Mt. Vereen and Mr,
Smith agreed that—in lieu of receiving a salary—Mr. Smith would invoice A&E through hls old
company EES for his time at $25 per hour and for the company’s pro-rata expenses spent on A&E’s
business. June 2011 Smith Tx. 13—14, 19-20. Mr. Vereen reviewed and approved the documentédon
supporting Mr. Smith’s requests before he wrote any check. June 2011 Smith Tr. 18-19. If Mr. Smith
didn’t have the documentation, he wouldn’t be reimbursed. Id. at 18, 21-22.

Invoicing had to be done from EES (in part) because that company’s employees didn’t \x?ant
to vtzork for Mr. Vereen and suppliers didn’t want to open accounts for him. Id. at 13—15. But it was
also fair—Mr. Vereen knew that Mr. Smith had non-A&E jobs that he needed to complete. Id. at 20.

M. Vereen started to receive a $1,000 weekly salary in June 2004, Mr. Smith didn’t receive a salary ,



~ until mi(l-2005, but he ehowed up rlaily at the office as soon as the jobs started. Id. at 13, 16.
Mz. Vereen “told Smith that [A&E] would treat the farily jobs just ie any othet job, and the
 Company would be paid overhead and profit.” Order at 4; June 2011 Smith Tr. 33, 66. And that profi
 was to be split fifty-fifty. Feb. 2011 M. Vereen Tr. 9. That split meant nothing if A& was working
| for free for the Vereens. And it meant nothing if A&E was nothing more than a secret subsidiary of -

the larger Vereen farmly enterptise. But it was.
I. . THE VEREENS AND THEIR EXTENDED FAMILY

As the Secretary, Mr. Vereen was the “custodlan of [A&E’s ] corporate records.” Ex. 8, Bylaws |
9 7. Mr. Vereen was also A&E’s Treasurer, meaning he had control of the Pu.tse-strmgs. Id at 9§ 8. Mxr..
Vereen was the only pers.on, at A&E -who ever signed a check. June 2011 Smith Tr. 68:541 6.. He
“exclusively hanoled the Company’s finances” Otrder at 9. His Treasurer role required hlrn to keei)
“receive and give receipts for moneys due and payable to [A&E] from any. source whatsoever, and
deposit all such moneys"’ in A&F’s account. Ex. 8, Bylaws, at q 8.
Mr. Vereen also fully owns AVC. Feb. 2011, Vereen Tr. 9. AVC lost its license to enter into
any construction contracts after October 31, 2003. Id. at Tr. 10; Pl.’s_Ex. 8. Mr. Véreen"s letter-ro his .
insurer said AVC hadn’t entered a contract or performed work since October 2002 or 2003..Ex. 26.
Mt. Vereen and Ms. Vereen own Park Place Properties of lMyrtle Beach, LI.C. Feb. 201 1,. Mr._y
| Vereen Tt.. 35-36. Ms Vereen is the President and 95% owner. Order at 3; Interrog. Resr). at pp. 6—
7. She received a \x.reekly check for around $1,000 from Patk Place that was “coml)ined” or
“éommingled” with Mr. Vereen’s salary. Ms. Vetreen Dep. at 22-23. She has a Master’s in rnalthematics,
taught colleglate rnathemau'cs courses, and previously worked at A&E’s accountjng firm, Smith Sapp.
14, at 7. Ms. Vereen used to keep the books for AVC. Id. at 9.  She has check-writing aut'honty at Park
Place and enough clout at her entltles to wire $215, OOO (even if it wasn t to A&E) Feb 2011 Mr. " |
Vereen Tt. 50, 74. Mt. Vereen made decisions related to Park Place with his Wlfe's knowledge, co_nsent, B .
end authorization. E.g., Feb. 2011 Mr. Vereen Tr. 37. Ms. Vereen testified that she dldn’t read the
, Corrlplaint and—even after the lawsuit was ﬁled;didn’t discuss iwith her kllusband Wherher rhe

 Vereens and their entities actually took the amounts alleged. Ms. Vereen Dep. at 5, 30. The Master— :



| in-Equity didn’t believe that: “[h]er professions of ignorance are unconvincing[,] she either knew or
should have known of her husband’s rmsapproprlatlons > Id. at 32-33, 37.
Ms. Vereen is the sole owner and President of Patkway Ofﬁces LLC. Interrog. Resp atp. 7. |
Parkway Offices owned office space, including a single office shared by A&E and the multiple _‘ o
Appellarit entities. Order ‘at 3. Even Appellants admit that Ms. Vereen persdnaﬂy negodated with her :
~ husband for A&E to perform constmction on Parkway’s Grissom Parkway property. Interrog. Resp. ‘_ »
-at p. 23. Ms. Vereen (as did all Appellants) knew that Parkway was never invoiced .for the work and
still owes over $100,000‘ to ‘A&E for its work. Ex. 16. Mz. Vereen ‘made decisions about Paeray witn
| his wife’s permission. Feb. 2011 Mr. Vereen Tr. 52.

Elizabeth Sisson is the Vereens’ daughter and a South Carolina lawyer. Feb. 2011 Tt. 87. She

! worked at her own practice and for A&E, Parkway, and AVC. Oct. 2011 Tr. 280-81. She testified that - - -

sor_netirne_s ParkWay would pay her when she worked for A&E. Id. at 280-81. She also testified that | _
she had check-writing authority for Park Place. Oct. 2011 Tr. 331-32. A&E continued pa}ring Ms.
Sisson a salary after she, her husband, and Mr. Vereen started a separate construction company named
- Grand Strand Buﬂders Inc in 2008. Oct. 2011 Sisson Tr. 281, 312; Ex. 10. Ms. Sisson ran her real- .
3 estate pracnce out of A&E’s office and performed numerous closings there while being pald by A&E. -
June 2011 Srmth Tr.'325. A&E. remodeled Ms. Sisson’s home, but she wrote her final check to Park :-
' Place instead. Feb. 2011 Tr. 87-88. | ” -
A&E’s employee, Ms Drewett, performed tasks on behalf of Park Place, A&E AVC, and - '
Patkway at the Parkway s ofﬁce Drewett Dep. 12, 27, 3742, 53 56; Ms Vereen Dep. 22—23 That L |
office also kept Parkway’s, Park Place’s, and A&E’s books and records. Id. at 118 | |
The Court granted A&E’s motion to add the Vereens in therr capacities as Trustees to alldW K
A&E to proceed against the Trust b.ecause A&E alleged that its “assets . . . were diverted and"_
comrnjngled to such Trustees in the‘purchase and building of the” Vereens’ residence. Oct. 15 2010 o
Otder. Mr. and Ms. Vereen began using A&E to build their home in the thick of the conspiracy. ]nne
2011 Tr. 33. They transferred it to the Trust at the tail end of the cnarged conspiracy. |
"II.  INAFEW YEARS, APPELLANTS STOLE MILLIONS FROM A&E.



' We can’t say for sure why the Vereens embraced A&E as one of t'_heir own while Al}eaving Mr.
| Smith in the c_old. Perhaps they believed they had a greater claim to A&F’s assets because Mr. Vereen -
| ﬁnanced A&E at its inception. June 2011> Smith Tr. 9 (“Mr. Ver’een said capital was not a problem.
He couid pﬁt up all of it.”’). What we can say is that A&E was noﬁhing rnore tha_n-a cost cen‘cer for the
larger Vereen family business. That didn’t really start happening until 2004. The two shareholders
' agreed to finish any other contracts in the names of their existing companies and at their own separate
expense. New contracts Would be in A&FE’s name. Order at 3. Once things got ttcklng, A&E became
very proﬁtable After all this was the pre-Recession construction boom “Opportunmes for |

" construction companies wete numelous, construction companies were profitable.” I7. at 4.

A.-  Right off the bat, A&E becomes the Vereens’ piggy bank.

When We say that Appe]lants‘ lived out of A&E’s accounte, we’re not using é ﬁgure»iof speech. ‘
':.D-un'ng the cons;f_m'ction of the Vereens’ Muriell’si Inlet home, A&E provided materials and labor.
Appeﬂénts didn’t see the need to invqice themselves or pay,A&E. Later "rhey admitted they should
~ have. Ex 40 (Corisented Amounts). | | -

were included on her job ledger, so she never paid them Aug. 2012 Mr Vereen Tr 24345, Ms. Sisson
wrote her final check to Park Place. She said that a payment to Park P_lace (an entity owned by her V
patents) was a Payrnent to A&E because her father told her that; Park Place gave A&E ﬁogey. Feb.
2011 Brady Tr. 347, 375-76; June 14, 2011 Smith Tr. 114-15; Ext 25 (5535,803.10 check).

‘ Ap_pellants took A&Es assets in the very first month of its éxistence (June 2011 Stith Tt. 138)
and ended up stealing $600,000 from A&E in the ﬁrst year it operated. Ex. 1_.-’I"he Vereens"dipped
into A&E’s account any time they pleased. In 2004 alone, A&E paid $1,699.54 lfor Mt. and Ms. .

| Vereen’s dry-cleaning, $6,652.10 for Mr Vereen’s two life—inéurance pohcies; $3.72.52'for the Vereens” .
daughter’s college gas money, and $2,400.00 fcr the Vereens’ i)ersonal warehouse. Ex. 1 at p.1;
Dtewett Dep. Tr. 67; Ms. Vereen Dep. 28. These sorts of expenses recurred year after year. For
example, A&E made péyfnents for the Veteens’ Gamecock club membershif)s, Ms.'Vereen’s ﬁfe

insurance, their daughter and son-in-law’s life insurance, their daughter’s car payments, the Vereens’ -
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A&E remodeled the Vereens’ daughter’s (Ms Sisson’s) home. Some lab01 charges Wele never - -



real and personal property taxes, AVC’s taxes, Patk Place’s taxes, the Vereens’ Sam’s Club credit catd,
the Vereens’ HOA payments, and materials for the Vereens’ home in the Bahamas. Feb. 2011 Tt. 120, ‘
127—28,'13.7—38;163, 330—337; Aug. 2012 Tr. 557; see generally Ex.40. Initially, Appellants swore that
all these expenses were above-board and authorized. See gemerally Interrog. Resp. But their own
| accountants at Smith Sapp charged some of them as petsonal expenses on their tax reuﬁns. Féb. 2011
Tr. 309; Ex. 36. A
Only much later did Appellants admit that most of the amounts were, in fact, unauthorized. . :
See generally Ex. 40, “Consented Amounts.” At trial, Appg]lants adrnitf.ed’ that Mr. Vereen took
$601,000 from A&E. Aug. 27, 2012 Tr. 48-49. And, at trial, Mt. Vereen adrﬁitted that he didn’t ever
tell Mr. Smith that he used A&E to pay certain of his persoﬁal expenses. E.g. Feb. 2011 Mr. Vereen
: .Tr. 154. For the life insurance and Iaundq expenses, Mr. Vereen testified—in what is suxeiy a-Fre.udian
* slip—*T told him that T was going to keep paying them out of my [frlcanigg A&FE’s] account.” Id. at .
122. At the end of the day, he admiftéd tillét A&E néver was su‘pposéld. to"b'ay for his life insurance -
and his fan;jly’s laundry. See generally Ex. 40 “Consented Amounts.” He doubled—dc;wn on A&E’s lease~ o
of iﬁs warehouse, testifyiné that itlwa.s oral. Aug. 27, 2012 Tr. at 321. But, as ,the‘Com;t fougd, there
wcreg’t any Al&E materials there and Mr Smith did;l’t authorize that elxpe'ns-e. June 11, _201:1 Srmth
Tr. 74-75; Order at 26. Instead, Mr. Vereen kept his vintage Model Tvt.herve, along with other odds
and ends. Ia_’.; See Oct. 2011 Sisson Tt. 397. _

But this case isn’t limited to the Vereens’ nickling and diming A&ZE for a thousand heré, a
hundred there. These eatly (énd continuing) expenses are small potatoes of what was to come. .

In 2004 alone, Mr. Vereen disguised $103,760.68 worth of payments to vhjmself, many -of which
were accounted as “supervisor fees.” Order at 25; Ex. 1, Tab 1. As we’ve explained, supervisor feeé
were once given to Mr. Snlitll in lieu of salary, not in addition. Mr. Vereen was never entitled to any
supervisor ‘fees because he was receiving a salary. June 2011 Smith Tr. 71. He disguised these
distributions by coding them as construction expenses on the Peachtree system. June 2011 Srmth Tr. -
68-69, 79; Ex. 1 at p.1. Mr. Vereen didn’t just cheat A&E. He only reported $53,095 of A&E income

to Uncle Sam. August 27, 2012 Mr. Vereen Tr. 189; Ex. 27. As was common, Mr. Vereen spread the
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wealth around the family by paying his daughter an unauthotized $5,000 “commission” (also not
reported to the Government). Feb. 2011 Brady Tr. 328. We’ll hit the high points below: |
B. The Plantation Lakes job.

One of A&E’s first real jobs was on property Mr. Veteen owned in Plantation Lakes. Feb.
2011 Mr. Vereen Tr. 59-60; Aug. 2012 Mt. Vereen Tr. 253; Ex 17. Initially, Appellants swore that that
| A&E was listed as Mr. Vereen’s general contractor, thaf they couldn’t find a written contract between.-
Mr. Vereen and A&E, and that A&E spent $99,623.58 on the project. Interrog Resp. at p. 26. They
said that the job ledger reflected $8,100.83 in payments, but that they should be credited an additional .
_ $10'2,000.' They also said t_hdt Mr. Vereen obtained a construction loan from a bank and that loan
" disbursements were made to him. I4. They said that M. Vereen transferred the title to A&E von January |
4, 2005 and that A&E. trénsdferred it to the buyers that same day. I4.

Here’s what they admitted at trial: A&E never invoiced Mr. Vereen for the eon‘struc‘tion costs
shown on the Peachtree system (Feb. 2011 Mr. Vereen Tr. 62-63), A&E paid over $130,000 on the -
project for lebor and materials (7. at 63, Ex. 17), Mr. Vereen “d[id]n’t think dlat [he] ever told [Mz.
Smith] speeiﬁeally” what, if anything, A&E would receive for its work (i, at 63), and the contract to
seli the property was between M. Vereen and the buyers, not A&E and the bdyers. Id. at 65. M.
Vereen said he got a $281, OOO personal loan from the bank secured by a mortgage on the property to
construct the home. Id at 64. He gave A&E the property for $5 and assumpnon of his mdebtedness
Ex. 17. Around five hours later, A&E (through Mr. Vereen) deeded the property to the buyers for
_ $385 000. Id. At the closing, money was disbursed to pay off Mr. Vereen’s loan Id. .,

The Settlement Statement said that A&E should’ve been paid the remainder ($102,480. 96) Id » "
If that were it, then A&E would have only lost around $30,000 plus the costs it incurred for workers .

comp, social security, liability insurance, and overhead. Order at 19; June 2011 Brady Tr. 184.

But that wasn’t enough—Mr. Vereen treated the $102,000 on A&E’s books as a “capital

contribution.” June 13, 2011 Brady Tr. 31-33; Ex. 35 (Smith Sapp work papers). Mr. Vereen treated 3
A&E like the cost center it was—A&E agreed to re-pay Mr. Vereen $120,000 in exchange for A&E’s

constructing his home. Id. Appellants weren’t done yet, though. After the sale, A&E did additional
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N work for the buyers. Feb. 2011 Vereen Tr. 73. The buyers wrote a $11,533.00 check to A&E, but Park .
' Place deposited it. Ex. 32. ’ o |
C.” The Kempe job. |
‘ A&E through Ms. Slsson certlﬁed to Geotgetown County that it was the contractor buﬂdmg' '
the Kempe s horne Ex. 13. But Mz. Vereen signed the contract in AVC’S name. 14 The Kempes
couldn’t distinguish the two companies—they received i invoices from AVC, but received a Change
Otder from A&E modifying the tertns of the Kempe’s contract with AVC. Id. A&E,‘_unvderi Mr. |
Vereen’s ditection, pztid Park Place for materials that were purportedly provided to the Kemhés. FE eh.'
2011 'Brady Tr. 355. The Kempes, however, were never charged for those materials. I4. The checks
were written to AVC (7d,), but Mr. Vereen admitted that they should’ve been A&E’s. Feb.‘ZOll Tr..
25. When asked h.ow he kept up with the payments owed A&E ifhe didn’t deposit them 1n its eccount, ‘
Mtr. Veteen testiﬁed that AVC and A&E’s records were “interrnixed in out cornpute_r,’; Id. at 25
Otherwise he had no explanation for why there were no records evidencing the intrgtcompany

transaction involving this _200 OOO—p.lus'dollar deal. Id. at 25-28.

D. The Wllloughby job.
From 2004 to 2006, A&E bullt condos for Willoughby Farmly Investments. It was a four-

~ million-dollar deal, but Appellants couldn’t produce a written contract. Otder at 20—21. At first,

‘ Appellants swote that A&E was just a subcontractor for AVC on this job. Interrog Resp. at p. 15.
That story ehanged later. Feb. 2011 Mr. Vereen Tr. 15. | |

Tlntd parties involved in this construction (the lender and Wﬂloughby) couldn_’t. tell anyone |

apart. They wrote checks to AVC, A&E, and Park Place. I, A&E obtained all the permits (see Ex. 11),

but AVC sent and obtained draws on Wﬂloughby’s construction loan. Ex. 12. “Arthur Vereen Const.

Co dba A&E” also sent payment apphcatlons Id. Other documents sent wete from ]ust A&E The S

money mostly went to AVC and Park Place (some went to A&E) no matter the deslgnated payee. o o

Order at 20— 21 AVC dep031ted $113 480 in checks related to this deal in 2004 alone, Feb. 2011 Mr B ':
Veteen Tr. 125 Ex 1 at Tab 10. In 2006 Park Place depos1ted $62 250. Ex. 4 at Tab 26

Twenty two thousand dollars Worth of material paid for by A&E and sent to Park Place’s ‘_ ‘
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Pointe Marsh property was recorded on Willoughby’s Peachtree job ledger because the\X)illoughby '
" job was fixed price. June 2011 Smith Tt. 104. That meant that A&E’s books reflected a'sunk cost tor o
those expenses that would never be never be reimbursed. Id. Just another example of Appellants’
keeping the Vereen family business’s costs in A&E, while putting the profits elsewhere. At An:ial, Mr.
Vereen admitted fault for that payment. Feb. 2011 Tr. 159. |
| E. The Drx. Lale job. | _
On. January 30, 2004, Mr. Veteen signed an $147,562 agreement with Dr. Lale to upfit his
ofﬁee. Ex. 14. He did .s‘o in AVC’s name, not A&FE’s. I4. Appeli'ants originally swore that A&E
performed the job at cost for AVC. Interrog. Resp. at p. 15. At trial, Mr. Vereen testified tlrat “if we .A '
- .. wrote this contract under [AVC] at out office, it was an er_ror on our part, but we did that job under
A&E.” Feb. 2011 Tt. 29. But the job wasn’t A&E’s in Appellants’ mind. They intentionally~ put the
perrmts in A&E’s name and rnade the apphcatlons for payment and charge orders from AVC. Ex. 14.
| Mr Vereen had no explanaﬂon for hlS actions. Feb. 2011 Tr. 32.
Appe]lants kept the payments and deposited them in whatever errt_:ity _thdt suited them. Most:
. went into AVC. For n6 rhyme or reason checks were also deposited i Parkway’s account. Ex. 31;
. Bx. 1atTab 11 (Drewett’s handwritten notes “Received $57,562.00 from South Strand deposrt into -
P'trkway Office account per \Wayne .. | |

F. The Grlssom Offices ]ob

Ms. Vereen, Parkway’s Presldent, swore that she came to an -unwritten agreement with Mr.
Vereen for A&E to perform construction “at cost” on incorne—producing propertf tlrat' she and-
Parleway owned. Interrog Resp. pp. 7, 15, 23; Order at 22; ]une 14, 2011 Smith Tr. 110. A&E’s books _ o
showed that it performed over §100,000 Worth of construcmon and neither Parkway nor Ms Vereen
recelved an invoice. Fx. 16; Ozrder at 22. Mr. Vereen testified “I 'made an invoice . . . in my-rnmd.”‘.'
Feb. 15,2011 Tr. 57. That invoice went unpaid. You don’t need to write invoices or.pay betck an entity‘._ |
when they’re all one and the same in your mind. o

G. The Black Pearle and Pointe Marsh jobs.

In June 2004, the Vereens decided that they wanted to purchase a property on Sea Moﬁntain
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Highway containing a putt-putt and go-cart tracks. June 14, 2011 Smith T. 32-35; Aug 2012 M.
Vereen Tr. 303. They bought the property in Park Place’s name. June 14, 2011 Smith Tr. 32—35. They
decided to upfit the puft—putt, tear down the go-cart tracks, and build twenty-three hoﬁses in what
became known as the Pointe Marsh development and the Black Pearl Putt Putt. Id Mt. Vereen
discussed these projects with his wife and they chose A&E for the job. Feb. 2011 Tr. 37-38.

Mr. Vereen told Mr. Smith that A&E would be paid cost-plus 15% on those jobs. June 2011 |
.Smith Tr. 33. But Appellants swore that these jobs were performed for “cost only.” Interrog Resp. .
op. 14-15. At trial, Mr. Vereen admitted that was false as to Pointe Matsh (Feb. 2011 Tx. 206) and the -
‘Court did not find his testimony about the Black Peatle credible. Id; Order at 23.

Mr: Vereen didn’t tell Mr. Smith that A&E spent over $110 000 on the putt- putt project and
that nothing was paid or even invoiced. Ex. 15 (Job ID series 2200); Feb. 2011 Mz. Vereen T, 48-49. |

Mr. Vereen never told Mr. Smith that he didn’t bill or invoice Park Place for the twenty-three homes

built at Pomte Marsh or that the Park Place owed $446, 993 72 in expenses alone ]ust for 2005. Feb.- o S

2011 Mz. Vereen Tr 164—165 zd Brady Tr. 308.

When asked how Park Place knew how much to payA A&E, Mr Vereen testified “\We had a’ E

job ledger refernng to A&E’s account:lng software Aug. 2012 Tr. 307. In other words Park Place * - -

' d1dn tneed to be bllled because it shared A&E’s records
| Park Place had the money to pay. It obtamed construction loans for thls‘]ob but must ve used'
the funds for something else. Order at 24; Aug. 2012 Mr. Vereen Tri 92——93. Parl< Place sold the Pointe -

Marsh houses at prices between $550,000 and $650,000. Td. at 639. A&E also financed Park Place’s
 venture by paying $100,000 in interest payments on those loans. Id. at 640; June 13, 2011 Brady Tt.
23-24. In 2006, Mr. Vereen told Mr. Smith that those were “company expenses.” ]une 2011 'Srnith ,

" Tr. 41. In a manner of speaking, they were. In Appellants’ mind, all of the Vereens’ business

expenses—no matter the entity—were owed by A&E.

III. MR. SMITH DISCOVERS APPELLANTS’ FRAUD AND DEPARTS A&E.
In Fall 2006, Appellants’ scheme began to unravel. A&E engaged CPA Susan Brady to do |

their ‘taxes for 2004 (they had multiple extensions filed), but—instead of receiving returns—they.
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received questions. June 14, 2011 Smith Tr. 40—42. Like why was A&E paying for a pri{rate plane? I‘
- Why was A&E making interest payments to a bank where A&E had no loan? I Needless to say, Mr.
Smlth dldn t know the answets and Mr. Vereen dldn t supply any believable responses. Fot example '
he told Mr Smith that the prlvate plane was a company expense 1d. A&F. was successful, but it didn’t
need a plane to fly from Horry to Georgetown County. By Chnstrnas 2006, Ms. Brady told Mr Smith
that, bv'a?se.d on what she learned, shewoﬁldn’t have anything to do with A&E’e tax returns. I4 In her_. R
words, there were “a lolt of questions that needed to be answered.” Feb. 2011 Brady Tr. 272. “[Tlhete
© 'was never an account tHat eaid, ‘due to ot due from any of Mr. Veteen’s other entities, which in mf '
accountihgworld ... any time you’vevgpt an individual that owns four . .. [Q.r]_even two corporations,
it’e very impottant that you keep your eceounting separate.” Id. at 272-73. That dian’t 'happen; |
That’é when Mr. Smith told Mzr. Vereen he wanted to discﬁss the “bunch of m(’)ney) building _ |

up in"the account.” June 2011 Smith Tx. 42, Mr. Smith thought the account had $2 mﬂliog in _it by

then. Id. at 99. Two weeks passed. Mr. Vereen was stalling. Eventually he reported that “there’s not =

any money in the account. It takes a hell of a lot of money to run this company.” I4. Months later, Mr. "

Vereen told his Bank that his A&E sfoek was worth $340,000,00. Ex. 18 (Financial Statement). .

Mr. Smith knew that Mr. Vereen’s statement about A&E not making any money couldn’t be . -

- tight. In January 2007, he started copying any A&E records that he could get his hands on. Id at 43
He figured out how to print the Peachtree general ledger. 1d. Mr Smith spent the better part of that
year trying to figure out what exactly happened. Id.

Around the saple time, Mr. Smith leatned that the Vereens were having problems at Pointe
Matsh, even though it still hadn’t paid A&E for its work. Id. at 43—44. The homes weren’t semng. Id
at 43—44. But that changed after the Vereens hired Mike Green at Dunes Investment. Id a;c 44. Th.e
ettorney who had been haridling Park Place’s real-estate closings told Mr. Smith that he wouldn’t work

" with Mike Green or Mx. Vereen anymore. Id. at 47. The reason? A buyer came into his office after the
closing complaining that she hadn’t received her check. I4. The attorney told her that, as a buyef, ehe
didn’t get a check. Id. Her response: “I was supposed to get a check back frofn the developer;” Id

Mzt. Smith confronted Mr. Vereen. Id. at 47-48. Mr. Vereen disrniésed him, “It’s no big deal,” -
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“Im just small potatoes, they will never do anything to me.” Id. at 48. But M. Srmth saw the
documents eVidencing the kickbacks.‘ Id. They spoke more than Mr. Vereen ever would. After "the, "
closings ﬁnisheddand the rnoney went lnto Park Place Mt. Vereen would write’a check-back to Dunes .

Investrnent and the purchasers 14, The kick-backs got up to $90,000 pet closlng Id see alo Order at

5, Thls mvolved at least elght houses and included not only Mr. Vereen and Park Place but also. hls ’.',."‘ o

- daughter Ms S1sson Feb. 2011 Mr. Vereen Tt. 100—15 Ex. 24 33 34
“Tt scared the life out of” Mr Smith, he “didn’t want to go to ]all » Id at 49. For good reason:
', See RESPA, 12 USC. § 2601 ot seq.

Business had slowed down at A&E Id at 50. Enough was enough Mr. Smith decided to leave

: A&E But as the Court found A&E owed th fourteen weeks of vacation. June 2011 Tr 52-54 -

- Order at 18 Mzr. Vereen knew that Mr Srmth was entitled to that time. He knew he wasn’t at the o

Aofﬁce._And_ he wrote each and every check to him anyways. Aug. 2012 Mz. Vereen Tr. 301; June 2011 -

Srnith Tr. 52. Mr. Vereen knew that Mrt. ,Srnlth wouldn’t work with him anymore after receiving a.

- letter accusing him of self—dealing. 'l'hat’s why he applied to be A&E’s qualifying party (a position

formerly held by just M. Smith) on October 2, 2007. Defs Ex. 102. -
M. Stmith wanted to do the Condohux project for Martin Brown in North Myrtle Beach; Mr.

" Vereen didn’t. I4 at 51. A&E would’ve had to submit a bid and Mt. Vereen didn’t thlnk A&E could

make money- competing against other construction companies. Id; Otder at 18 ("Vereen had '

previously rejected the construction pr0posal as not being proﬁtable.”); Mr. Smith decidedrto try. He :
purchased insurance in his new compan'y’s name (E. Srnithand Sons) to cover the building and paid
" every expense frorn separate funds. June 2011 ‘Smith Tr. 156; Oct. 2011 Smith Tr. 195.

By 2008—after Ms Smith’s demand letter and exit——Appellants knew they wete in hot water.

A&E did no new ]obs that year or any year after. Drewett Dep. 123. Early that year, Mr. Vereen Ms o

Srsson and Mr. Slsson started a separate construction cornpany named Grand Strand Builders Ex
10. Mr. Vereen was the quahfylng party Id They hatched a scheme to try to save some money at the '

trial they knew was coming. They would work for Grand Strand Builders and not receive any salaties..

June 2011 Smith Tr. 131-36, Feb. 2011 Mr. Vereen Tr. 92-93. And theyd funnel Grand Strand’s .~

17



receivables through Patk Place and into A&E. That way, they could continue paying themselves a
. salary from A&E—something that hai)pened even after the litigation started (Ex. 27 & Drewett Dep.
124)—and claim it as Park Place’s loan. |

Grand Strand was busy. In 2008 and 2009, it had permits issued for a $535,000, a $320,000, -
and 2 $490,000 job. Pl's Ex. 11. A&E isn’t claiming anything related to those jobs. But—at least on
appeal—Appellants ask the Court to find that find that Mr. Smith, 2008, did something wrong by
working on a bathroom project permitted at §8,800 and a deck permitted at $1,500. Defs’ Ex. 70-71.°
IV.  CPA SUSAN BRADY INVESTIGATES APPELLANTS’ FRAUD. |

A&E retained Susan Brady, a CPA since 1995, as an accounting expert. Feb. 2011 Tt. 239.

She’s no stranger to the company. She audited A&E at its incePﬁon to get it a builder’s 1i_cense and
was 'retained by A&E to be an expert in litigation involving Wﬂloughby Place. I4. at 253, 257-58. ‘
Mz. Smlth gave her a backup of the Peachtree accounting system to examine. .ch2’. at 260-61.
To say Shf; was thorough woulci be aﬁ understatement—her firm spent over 800 hours on _thve_.
.' . engagement. june 2011 Brady Tr. 8, 341 She reviewed 'A&E’s checking aécounts, stat‘éments, and"' I
recotdé from 2004 to 2007. Id. at 265. She verified every deposit that Weﬁt into A&E’s account and
. credited everjr payment into that account made by Mr. Vereen, AVC Parkway; and Park Place. Id. at
265-66, 275, 358; June 2011 T1 69-70, 132, 318 (initial $50,000 dep031t) 342—43 -
She teviewed Park Place’ s and AVC’s tax ret:ums along Wlth A&FE’s lecords at the Smith
Sapp firm that took over after her firm declined to file A&E’s tax_es. Id. at 259—60, 269, 273. She also
reviewed subpoenaed records produced by the other Vereen entities (id. at 274), but the Véreens‘ ,

didn’t maintain proper records for those entities. June 2011 Brady Tt. 13—14. Ms. Brady did find, when

- looking through their bank records, checks Appellants deposited that were made payable to A&E.

'Feb. 2011 Tt. 357; E.g June 2011 Brady Tr. 40—41(A&E’s $49,000.0Q worker’s comp refund check - ‘_

deposited elsewhere). (Appellants swore that happened only four timés, and by Mr. Smith’s doing). .

Interrog. Resp. at pp. 29-31.

> At trial, Appellants said they were “not claiming the $1,500” as a corporate opportunity. Oct. 2011
Tr. 2011.
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She analyzed A&E’s Peachtree accounting system. Feb. 2011 Tr. 275. Based on h_er trainjng
and experience as a CPA, she questioned certain entries. E.g. . at 276, 292.(“jobs with a substantal -
amouﬁt of eﬁ(pense,” but “no income”), 32427 (“Randy’s truck” coded as “construction .cqs-ts-’ ’), 325~
26 & 331 (real estate taxes when A&E owned no propetrty), 342-43 (HOA fees booked as “dues and
subscriptions™) 346 (unpaid expenses for Mr. Vereen’s sistet), 383 (Ms. Sisson’s seminar fees). One
such dubious entry was Mr. Vereen’s “supetvisory fees” coded as construction expenses, but not
reported in full on Mr. Vereén’s tax returns. Id. at 267—69. Other things she examined were expenses -
not coded to a iob or A&E’s checks not referencing an invoice. Id. at 276, 300-02. It wasn’t a one-
way ratchet—DMs. Brady adjusted Mr. Smith’s entties, to his dettiment, as well. Id. at 316, 336.

South Carohné Rule of Evidence 703 entitled Ms. Brady to reviewr all that evidenc_:é, and also
facts “made known to [het] at or bef_ére the hearing.” That included Ms. Sﬁﬁdl’s observétion that
A&E purchased equipment (a lull and_. skid) that was taken by Appeﬂanfs and put to work on-

. Appellants’ Mﬁrrélls Inlet house and uséc‘lb on their property at Pointe Matsh. ]{me 2011 Smith Tr. 93— |
96. A&E notmally charged customers to use that equipment. I4. APpeﬂaﬁts weren’t charg'éd and A&E
had to rént substitute equipment to work on other jobs. I4. Mr. Brady credited Mr. Smith’s tesﬁmony
about the cost of renting that equipment. Id. at 96; Feb. 201 1 Brady Tr. 312. |

. Ms. Bfady didn’t check behind every little nook and cranny: 'If Mt. Vereen codc_:d an e}‘(p.e‘nscl
to a particular job, she assumed it actually was a legitimate expeﬁse related to that job. June 2011 Tt.
300, 303. In that sense, her work was underinclusive: She took Mr. Vereen at his word Whén he éoded
‘. expenses on Peachtree as associated with particular jobs, something that could only work in hlS favor.
For example, she 6ﬁgina11y assumed that $20,000 check with a RE: line of “[p]ayback depositon [p]te-
engineered. metal bldg. of Sue Mathis” was for a legitimate invoic_ev of $20,000. Id. at 353; Ex. 4 at TaB |
25. A week before trial, the Veteens gdve the expert a $9,500 invoice to try to lower their balahce due
: A&E. ,Id. ét"353;57. Only then did Ms. Brady realiz¢ that the $9,500 invoice was associated with ﬂle '
metal buﬂ(iing, but Appellants chargea A&E $20,000 “and pockefed the diffe;ence. . .

| Ms. Brady did not double—charge'Mr. Vereen for personal expens;:s that A&FE’s accountants

at Smith Sépp caught and put on A&E’s books as an account receivable. Feb. 2011 Brady Ttr. 297,
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309, 338-40; June 2011 Brady Tx. 23—25 (Smith Sapp re-classifying $100,000 bank payment as personal
expense). She also didn’t give Appellants double-credit for depqsits that wete accounted for by Smith
| Sapp. June 2011 Brady Tr. 141, 161 (Mr. Vereen depositing and being repaid $75,000). .
- Appellants disputed some expenses that Ms. Brady questioned. June 2011 Brady Tr. 288, 316.
CIf they hzi(i appropriate support and hédn’t already been repaid f_hét amount, she gave them a credit.
- Id.at 66,288, 293, 296, 304. That was still happening a week before the trial. Feb. 2011 Brady Tr. 316— - .
| 17 (“After reviewing the information that [trial counsel] brought our office last week.”).
| But Appellants weren’t using an accountant—they’d bring her expenées that A&E had already
¥eﬁnbursed. Id. They’d also try to claim credit for amounts they paid fqi' work done-on property they
owned. -Id..-at 61-62. To give an example, .the Vereens’ daughter wantéd A&E to pay for expeﬁses -
Appellants incurred on Mr. Vereén’s Plantation Lakes héme_ or at Pointe Marsh. Id, A&E \V;lIS never
| 'suppoéed to eat the costs on Appellants’ property in the first place, though. I, at 61—62.
Ms. Brady did not give Appeuams credit for amounts they claimed they paid A&E’s behalf
:When they provided no supi)ort to back up* their assertions. E.g. Feb. 2011. Brady Tr. 351—52.'Aft¢1-'
the lawsuit’s filing, Appellants c'reate_d a $400,000 journal entry for expenses allegedly paid by them -
from 2003 to 2009. June 2011 Brady Tt. 43. But there was no suppott. I4. Those amounts weren’t on
- the eatlier tax returns. I4. at 43-44. The Vereens’ daughter simply created a list that was accepted carte
balance by A&E’s accountants. Id. When Ms. Brady asked those écCountantS if they had aﬁy- support :
(bills, invoices, receipts) for that late-filed entry, they said they dide’t. Td That Waé “uﬁusual” to sa?
the least, and a CPA should have scrutinized it. I4. |
At his depositioﬁ, Mr. Vereen said he had the invoices and checks to support the after-the-
fact entries. I, at 46. Ms. Brady met with Appellants to see if that wés true. Id. at 47. It wasn’;c. Most

entries had no invoice and check to support them. Id. at 47-48. Ms. Brady’s expert opinion was that

* Ms. Brady had backup for most everything in her reports. Much of it was the checks Mr. Vereen
signed. June 13, 2011. Brady Tr. 314. When Appellants say that she lacked “backup” (Br. 13), they are
sdying that she could’ve somehow determined that the unauthorized checks Mr. Vereen wrote wete
legitimate A&E expenses. That’s something only Appellants could know and was their burden to show
at trial. See S.C. Code § 33-8-310 (providing burden shifting); Brady Tr. 314-15 (“Mzr. Veteen wrote
- the check. We have nothing to substantiate that it is a business expense.”). '
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CPAs Would not accept ﬁve—year—old credit card statements to substantlate a clalm froma thlrd—party .. o |

' . for payment for a company’s expenses. Id. at 60. Partrcularly so when A&FE’s books and records didn’t

. .reﬂect any of those expenses Id at 61. And parttcularly, when all of these entmes were ertmg checks |

“to “the same Vendors and there was “no Way of knowing what those checks were for.” Id. at 149— o -

- 150. And—assumrng you had approprrate backup—the income you reported to the IRS would be |

. overstated. Id You ve only got three years to amend to try to get more back from the IRS,, and that i
those yeats had passed for some the of the claimed e)tpenses. Id | .
| Mr. Stmith accepted some of bAppellants’ claimed offsets: even though. Ms._Brady\didn’t

| N approve them. Id. at 48. l\/ls. Brady’s “Summary Analysis of Non—Corporate Activity” reﬂects those.
| | st1pulat10ns Id. at 49; see Ex. 40 (Surnmary Analysis). The Summary Analy31s also reflects amounts that O

Appe]lants stlpulated that they owed called “Consented Amounts.” I7.

‘The Summary Analysis (Ex. 40) rolls up all Ms. Brady’s work related to the yearly'adjusted e

entries in 2004 (Ex. 1), 2005 (Ex. 2), 2006 (Ex. 3) and 2007 (Ex. 4). Feb. 2011 Brady Tt. 274-75. Ms. .
Brady proyided a Proposed Statement of Assets, Liabilities, anquuity (“Proposed Staternent”)t for -
each year’s ’end. Eg Ex. 4. lf there were unpaid rece_ivables tor johs that tha_t wete done for the

‘ Appellants, 'she reclassiﬁed them in tabs on the yeatly books. Feb. 2011 Brady Tr. 3‘20;21. In otherf_‘
: urords, A&E"s books showed a loss on most jobs vthat it petformed for Appellants and Ms. Brady _
' ._ treated the outstanding amounts as an account receivable. E.g.bz'd. at 292, -S'he also included tabs for

" checks that Appellants deposlted into their own accounts, even though they were made payable to .’

A&E. June 2011 Tr. 22; Ex. 4 at Tab 26. The yearly tabs also show other unauthorrzed expenses, like v

payments for the Vereens’ dry cleanmg. Eg Ex. 2, Tab 8. Because Peachtree only shows expenses -

- and not payroll costs, the cost of liability insurance, or profit, Ms. Brady performed those' c'alculation's_
and applied them as an a‘djustment on for-profit jobs. Otdet at 30-31; Ex. 4% At the trial’s end, M:s.

Brady submitted an Amended Summary Analysis reducing the amounts Appellants’ owed by around

5 Ms. Brady used payroll percentages that both shareholders agreed on.lFeb. 2011 Ms. Brady Tr. 359-—

- 60. Mr. Vereen told Mr. Smith that all'jobs (save his home) would be done at cost plus 15% profit. - i RS
o Order at 30 (“Vereen conceded at trial that these entities should have pard the payroll expenses l1ab111ty ,

insurance, and expected overhead and profit of 15%); June 2011 Mt. Smith Tt. 66."
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$20,000, to a total of $2,712,503.31. Order at 8; Ex. 40-A.

‘Aft-er putting all this tpgether, Ms. Brady had this to say: “Mr. Veteen is a partne£ in several
different entit.ies.. Each one was a corporation ot an LL.C and the putpose of that is to keep each entity
separate” but “these boéks were ran, as all these companies were, as one.; > June 2011A Brady Tr. 28_
29. It was hard to “track the income [that] was supposed to be at one company” versus another
“because they ran it like they were paying out of all the different companies.” Id. In Ms. Brady’s |
profcssioﬂaﬂ opinion, A&E’s books wefe “completely destroyed.” Id. at 38. She’d never seen a
: compaﬁy have tbis degtee of transfers. when the shareholders We_re not from the same fémﬂy and had '

no other related companies. June 13, 2011 Tr. 74. There weren’t even invoices sent from A&FE to

Appellants. Id. at 17. In Ms. Bi'ady’s expert opinion, a construction company should ncvér perform
_services for a telated entity without regular billing. Id. at 1617, 42.

| Ms: Brady’s expert reports—along with all the credible testimony and recotds in thé case—

show that Appellants’ trial posturing that the “Vereen entities put in more money in than ‘they took

. out” was just as substantiated as the ]itanjf of intracompany transfers favoring them. |
ANALYSIS

For the most part, A&E’s appellate bﬁef is an exercise in shadowboxing. vNowhere, for
- _example, do. Appellants challenge the Master-in-Equity’s ﬁnding that they p‘aid for constmiction on

© the Vereens’ horhe with company funds or that A&E ate the_ cost on WOl‘,klit petrformed _oﬁ propefty o
they ownéd. Ordet at 21—_23, 26—27: When you read their -brief, you’ll see tha_t they don’t dispﬁtc;lét -
alone mepdon;the Master;m—Equity’s detailed factual findings on any transaction aside for the hull
and skia charges. Br. 14, 33. They complain about the expert’; work, but don’t even rhgnﬁbn the-
detailed repotts t'ile Maéter—in—Equity found credible;. Order at 8. ' ‘ |

| That’s because there’s nothing to challenge. Indeed, there’s nothing for this Coutt to do af z_i]l.

' Appellénts failed to timely file their notice of appeal,(‘ so this appeal must be dismisséd. Not to say that |

this Court wouldn’t otherwise find for A&E. The Master-in-Equity’s judgment in A&E’s favor is more

¢ The Vereens retained the McNair Law Firm after the notice of api)eal was filed.
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than supported by the largely unchallenged record showing that Appellants used A&E as a cost center '

bearing the brunt of the Vereen famﬂy enterprise’s expenses.

| I APPELLANTS DIDN’T TIMELY FILE THEIR APPEAL.
Under Appellate Rule 203, “[a] notice of appeal shall be served on all réspondents within thirty
(30) days after reéeipt of written notice of the order or judgment.” That period is tolled if a defendaﬁt
~ files a “timely” Rule 59 rnotion. I4. Just this year, the Supreme Coutt reiterated “that the teh—day limit :

for serving a Rule 59 motion 1s an absolute deadline.” Owerland, Inc. . Nance, Op. No. 27800, at 4 (May .:

23,2018). “A trial court does not have the power to alter or amend a final order if more than ten days ~ - -

. passes and no Rule 59(e) motion has been served . . . nor does a trial court have any poWer to gfant
the moving party an extension of time in which to file [that motion].” I4. |
| Rule 6(e) gives parﬁes served-By mail—Ilike Appellants here—an additional five days to file .
their nd.tiéés of ai)peal or m.c;tiqns to iecbﬁsidef..AppeHants admit that they W’f::te served with t}‘16 Forr n
4 éf both the original March 23 Order and the March 25 nune pro tune Order.7 The Coux_'t below fognd \
 that, aththe latest, A&E “served noﬁce of entry of the order on March 27, 2015.” April 2016 “O£der at’
4; see also Mar. 25, 2015 Cert. of Se;:viée; Apr. 2015 Cert. of Setvice; Mar. 25,2015 Ltr.; Mar. 27, 201_5
Litr. (“Enclosed please find a copy of the Nunc Pro Tunc Ordet . . . which is hcreby'servea uijdﬁ you
by rﬁail.”). By operation of those rules, Appellants had to file a Rule 59 motion by April 13, 2015
 (Apail 2016 Oxder at 5) ot file an appeal by May 1, 2015. They filed too late: Their Rule 59 motion .
was filed dn Apnl 20, 2015 and theit notice of appeal wasn’t filed until 2016. The Mastér—iri—EquitY'
found the motion untimely and that “[tJheir only excuse was that they were waiting on the Couﬁ to |
sén'd them page 37 of the Order before their ten days began to run.” Id. at 5 (emphasis in original).

They claim that their appeal is saved because the Coutt’s law cletk (and, by extension, Counsel} o

7 Appellants’ Motion to Reconsider says they received the Nune Pro Tune Order—mailed after Counsel
served the March 23, 2015 Order—on March 30, 2015. Mot. to Reconsider at 2. Even usmg that date,
Appellants’ Motion to Reconsider would still be untimely.
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missed page37- of the Order when e-mailing and serving them.® Bet the order (including pege 37) was
only sent as a .c_o.urtesy—c'opy and wesn’t the triggering event for their 'Rule 59 motion. The issue b.oils
down vto this: Can a patty who is propetly ser.ved with notice of a filing wait (pei'haps mdeﬁnitely) to
file 2 Rule 59 motion because the courtesy-copy order they received had a page missing? .

The aﬁswer starts and ends with the text of the Rules 59 and 203: both are tied te .“receipt of .
written notice of the order” (se¢e SCRCP 59; SCACR 203(b)(1)), not receipt of the order itself. To be
sure, there'are special rules that require service of the order itself. SCRCP 77(d); But that"é only in
post-convictions cases, where the drafters understood that ptisoners can’t just walk into the Clerk’e
Office and get a copy. Id.

| The Ackerman case cited in Appellants’ return to the Motion to Dismiss proves the pointv. The

untimely appellant there had much less notice than Appellants here. It “received Wtittenvnotic'e of the
entry of judgment” (Form 4) but “the written order did not accorﬁpany the judg_ment form.” Ackerman .
v. 3-V Chem., Inc., 349 S.C. 212, 21314, 562 S.E.2d 613 (2002). The Court rejected the afgurnént raised |
here: “There is simply no language in the rule permitting the motion to be served 10 days after receipt .
of the written order; it states 10 days after receipt of written notice of the ent;y of judgment.” Id. at -
215; Elizabeth F. Fulton & Edward K. Pritchaid 111, Time z';r NOT on Your Side: Azzoz'dz'ng Pusfalls When
Fz'/ing Motions to Alter or Amend Under Rule 59(¢), S.C. R." Cip. P., South Carolina Lawyer (Mar. >2017)‘ ~

(i‘The,deedhne for serving a motion pursuant to Rule 59(e) be.gins to run upon receipt of the notice of
the entry of the order sought to be altered or amended—not recespr of the acfual order.”). Because

Appellants admit they received Form 4, Ackerman requires the Coutt to diemiss their appeal. '

Appeﬂgnes also argue that thvererwas no final judgment because ﬁley were served with a Inissjng _

page. ? But they don’t claim that the Oxder filed in the Clerk’s Ofﬁee had a missing page'. See Brl at 3

(“On Match 23, 2015, the court issued a forty-two 42 page order’ )- They can’t. The Mastet-in- Eqmty :

s Counsel prmted and served .Appellants with that same otrder (again, with the missing page) on
Appellants. Apr. 2015, Massimino Cert. of Service; Mar. 25, 2015 Ltr.; Apr. 6, 2015 letter from K.
.Cook to Court (“Page 37 of the Order is rmssmg from the filed copy served on me by Frank
DuRant.”).

? Rule 59’s timelines have no “finality” requirement, so their motion to reconsidet was still untimely.
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. initialed a'nd‘numbered every page of the Otrder. To rule for Appellants, you’d have to assume the
Lower Court missed page 37 and then concealed its insertion of page 37 in the Cletk’s file when
| finding Appellants’ motion untimely. See Apr. 2016 Order at 5 (“Instead of dbtaining the missing page
from the cletk’s file, éhe requested it from the trial judge.”).

Recognizing the problem, Appellants argue for a Due Process exception to the;'se clear-cut
rules, irnp1§;i11g that tiley “dia not have adgquate notice that an aépeal would be' denied to the@ undet
" the circumstaﬁces of this case.” Return to Mot. to Disfixiss at 10-11. Appellants were rcpreseﬁted. K N

Ackerman is >notice enough that an attorney cannot receive notice of a ju\dgrrient againét his or her
client (let alone one in the millions) and rest assured that can simply wait (pethaps ind¢ﬂnitely) to file -
a post-trial motion until a complete copy of the order relating to 'the judgment is delivered to them. .4 N
| What’s mo‘r'e, Ackerman never announced a Due Process exception to ﬂle ten-day deadline and has - -
never Been cited by any Appellaté Coutt to excuse a party’s failu_re to comply with it. The A'Qéer/_ﬂm%
" Court rejected the Due‘Pr_ocesé argurﬁent out of hand. In that case, th(_z‘pedrioncrs “érgue_[d] ‘due
process’ préblems in requiring an éppeél to be taken when the party is nét in receipt of the _ordér.” '
349 S.C. at 215, 562 S.E.2d at 613. “The short and simple a‘nswer to this contention is. fhat‘ upon '
receiving written notice of the entry of an order or judgment, an attorney may Mediately céll and
request a copy of the ordet.” Id. That did not happen. Accepting Appellants’ argument would tﬁrn
Awéemzm on its head and plit the onus on judges—not even the Clerk’s Office—to deliver, copies of .
the orders they W-rite, when all the rules requife 1s receipt of Form 4. | | ' -
| A}épellants adrﬁit that they received the amended Nune Pro Tune ordeli detailing nﬂﬁon—plus—
dollar judgments against them. They decided to wait for a week to write the judge a letter to receive
“a cofnplete copy of the Order ét your convenience.” They have'no‘evidencé that they were deﬁied _' "
-~ access to the Order after calling of viéiﬁng the Clerk’s Ofﬁcé (thé‘judicial records custodian, see SCRCP
78) or responding to the Judge’s law clerk’s courtesy-copy e—nﬁaﬂ. Simply put, “immediate” action was
not taken. Appellants were on notice of the judgment, of Rule 59, and Ac,éemzqn. Due Process

demands no more. The appeal should be dismissed.
11. THE MASTER-IN-EQUITY DIDN’T ERR IN RELYING ON THE EXPERT CPA.
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Appellants repeatedly second-guess the expert’s work, going as far to use bold, underlined font
to elaim that her work was “clearly not an accounting.” Br. 30-32. Not once do they mendon.%let ‘
- alone dispute—the expert’s reports supporting the Master—in—Equity’s ﬁndings and the expert’s
© testimony, despite having the burden to convince the Court that there was some error below. - . V
Rather than disputing the evidence, they rnake unsupported.attacks on the expert’s work and
'vf,claim that.‘i‘the Master-in-Equity should have appointed an independent forensic accountant to |
perfonn an accounting ” Br. 30. But “[n ]o accountant [1s] needed because the ev1dence [1s] sirnply a. i

 mattér of adding and subtractlng, and certarnly, rocket science, [1s] not mvolved.” April 2016 Order -~
B at 2. That s what Appellants told the Master-in-Equity below. Hete’s another: there is_‘ “_i‘n_o.case in

South Carolina that requires ina shareholder derivative suit Where an accounting 1s being sought that

. [an] expert witness must be rntroduced in ordet to aid the Court »? Oct 11, 2011 Tt. 339 ‘Now, nine R

o _years after the fact, they want this Court to tule that Lower Courts must—at peril of reversal——second— :
- guess 2 represented litigant’s strategic decision not to use expert tesnmony and appolnt (at the State s .
cost>) an expert if they feel that htlgant needs one for the case.

A. Appellants can’t fault the Lower Court for not hmng an accountant.
when they told the Master-in-Equity they d1dn t Want one.: '

In mid October 2010 (four months before the first day of trial) the Court held a hearing ' )

mvolvmg (1n part) Respondents request for “the Court to require that the Defendants’ accounting

expert(s) meet with the accounting experts of the Plaintiff in an atternpt to sunphfy the issues and L

.resolve accounting issues.” Oct. 2010 Order at 4. At that hearing, Appellants told the _Court they
weren’t going to use an expert and “emphatically [said] that no. accountant was 'needed because th'e‘ o
Aevidence was simply a matter of adding and subtracting, and certainly, ‘tocket science’ was not
involved.” April 2016 Otrder at 2. The represented Appellants were allowed to try the case the wa}t.
- they Wanted, with the Master-in-Equity finding that “[i]t is not the province of the Coutt to require
the Defendants to Aobtain expert accounting . . . witnesses.” I4. But the Court wouldn’t let Appellants L

' spring a surprise on the eve of trial, so it barred them from introducing expert testimony. .

Appellants’ planned trial strategy was implemented. Here’s what Appellants said about experts
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| at the statt of their case-in-chief: “I have found no case in South Carolina that requires in a shareholder .
delivative suit where an accounting is being sought that [an] expert Wltness must be introduced n
order to ald the Court because . the ultimate issue in thrs case has to be decided by your honot.”
Oct. 11, 2011 Tr 339. They repeated: This “is not a case that calls for expett testimony.” Id at 344

Theré was no mention of the Court appointing any expert. [’I]hat s not what [Appellants]

‘ anticipated.»” May 2015 Tz. 67. “[NJobody came . . . and said that’s what [the Coutt] should have

done.” Id. Not until the verdict, that is. o

| On .appeal, Appellants have reversed course again10 and now argue that “the master-in—equityi

should have appointed an independent toren_sic accountant” because “the dispute ... 1s quite o

complicated.” Br. 30. But parties in litigation aren’t politicians, they can’t flip-flop. “[A] party lrnay not

complain on appeal of [an alleged] error or object to a trial procedure whrch his own conduct has
induced.” Erickson v. jom’r Street Publ., 629 S.E.2d 653, 670 368 S.C. 444 (2006) (when Court employed “

- procedure that both parties requested and desired” there was no error). ‘TA] party [cannot] keep[] an

ace card up.his sleeve—intentionally or by-chance——in the hope that an: appellate court wlll-aecept :

that ace card and, via a reversal; give him another opportunity to prove his case.” I'ON, LLC ». Town

of Mt. Pleamnt, 338 S.C 406, 422 (2000). In sum, Appellants can’t ask for a new trial to add an expert .

when they “never actually requested one.” State v. Mitchel, 330 S.C. 189, 193, 498 S.E.2d 642 (l998). |

In Erickson, the.parties “agreed upon and . . . understood” that a defamation case W.as' going

to be bifurcated on liability and damages. 629 S.E.2d at 661. The newspaper defendant chose not to .

put on any evidence at‘ the liability stage, but when it received an unfavorable verdict (in patt

determined by the judge’s finding the plaintiff a private figure), moved for a mistrial because it didn’t

' _ get to present a defense. Id. The judge reversed course, allowing the newspaper to present a defense

_ by telhng the jury that its earlier decis1ons wete “advisory” and by dismissing the case by ruling that .
the plajnuff was 2 limited pubhc ﬁgure who didn’t prove actual malice. Id. at 663. The Supreme Court

disagreed, holding that the plaintiff was a private figure. Id. at 670. The Court determined that a new

10 In 2009 Appellants swore that a “full accounting” was “belng perforrned ” and that A&E’s CPAs |
would testify that everything they did was above-board. See Interrog. Resp.
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trial on damages was necessary but resisted the newspaper’s argument for a new trial absplute becaﬁse

the jury a.lready found the newspaper liable and it chose “whether for tac‘éical ot other reasons, to -
| acqﬁiesce_ in bifurcation and not present a defense.” Id. at 673. The Supreme Coutt concluded tha.t‘ ‘
“[i]t would be patently inappropriaté and unfair to Appellant, as well aé a violation of Well—(lastablished‘
preseﬁadon of error pﬁnciplés aﬁd ﬁotions of judicial economy, to give Newspaper a_secbn’ci chance
... to present its evidence regarding liability to a different jury.;’ 1d, -

So too here. Appellants “agreed upon and . . . understood” that the Court wouldn;t employ . |
| an accountant. “[Flor tactical ot other reasons” they backtrécked on their interrogatory responses - - -
saying they’d use an accountant, told the Court that the case was simple and that an exper£ ;chCOLlIltaﬂ‘t-
wasn’t needed or required by South Carolina law. They tried it the way they wanted: “[i]t Wouid be
patently ingppropriate” to allow them a second bite at the apple now. Erickson, 629 S.E.2d at 673.

B. The Master-in-Equity didn’t et by relying on expeft testimony.‘ :

Ms. Brady submitted an Ame'nded—'Proposed Statement of Assets, Liabilities, and Equity-bésed
on A&E’s accounting records, the Peachtree system, checking accounts, tax returns, énd Achecks dué
A&E that were deposited elsewhere. June 2011 Brady Tr. 8-9, _12—14, 19, 22, 25, 41,. 65, 69—71. Ex
40-A. Her ﬁndjhgs, according the Court below, were “fully supported by the evidence.” Ozder at 8.

Het report established that the oﬁly real asset that A&FE had on December 31; 2007 was an
account receivable due from Appellants totaling the $2,712,503.31. Ex. 40-A. Appellants were given
- credit for every payment made into A&E on the accounts receivable balance. June 2011 Brady Tr. -
342. If Apée]]ants made a payﬁent to A&E, that balance on A&E’s booké was credited (lo&ered) By
A&F’s accountants at Smith Sapp in the first instance (Ex. 35, Smith Sapp work papers) ér by Ms.
Brady in hér report. June 2011 Brady Tr. 23-24, 288, 342, o

- There were just over a $100,000 in remaining aslsets. There were $79,434.7-1 in cutrent liai)i]itiés
and $112,963.30 m long-term liabilities. Ex. 40-A. The Equity side détaﬂed Mt. Vereen’s $50,000 initiai
contribution (common stock and paid in capitél), the remainder was retained earnings and profit. M. ;
see also June 2011 Brady Tr.. 34243, tht these books mean is that, at the end of 2007, A&E ;)nly had

$22,277.46:in cash and its value was dependenf on unpaid accouﬁts due from Appellants.
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'Having explained the_ reports, Appellants’® ciiticisms can be quickly disrnissed. Fir_st_, they_

believe that there’s something Wrong with Ms. Brady"s tesﬁrnony that “If yo_u have receipts, you take

- those recelpts You're not saymg that you stand behind them . .. If . . in your realrn of exper1ence

[1t] looks like it could be an expense ot if it could be a payable, you use your judgment.” Br. 30 (citing
Feb. 2011 Tr. 245). That j ]ust meant that Ms. Brady, using her ]udgrnent took Mr. Vereen’s codlng of ‘A
expenses to particular jobs on the Peachtree system as rneamng that those expenses were actually
. A&E’s expenses for that job (Feb. 2011 Brady Tr. 300), something that could only work in his favor.
To give an example, she assamed 2 $20,000 check written a RE: line of “[playback deposit on [plze- ‘

~ engineered metal bldg. of Sue Mathrs was for a legitimate invoice. Id. at 353; Ex. 4 at Tab 25. She

: dldn t dlscover that Appellants charged A&E $20,000 fora $9,500 invoice and pocketed the dlfference . »
* until they gave her the invoice a week before the trial started. Iz, at 353-57. |
| Second, they fault Ms. Brady for not being able to perform on-the-fly math to detetmine “how
much was dne.each shareholder at the end of 2007.” Br. 31. As she testified, her reports show the -
- profit. June 2011 Tr. 337 (“I dolhave reports i each one of these ﬁles that tell you what the profit

‘and loss should have been in that year at that time.”). Also? her Amended Proposed Statement shows

' thatif A&E paid its liabilities and M1 Vereen his initial c'ontribution ($50,000), each shareholder Wouldb - o

- " be due over $1 million. Ex. 40-A"

Having solved that seeming problem with Ms. Brady’s Work, we've an_swered Appellants’next B

argument about. Whether A&E made or lost money. Br. 31. If A&E paid off its liabilities'and )

Appellants returned the money they stole, the company Would ve had over two rmlllon dollars in cash | _ S

» in the bank. Appellants citation to page 240 proves nothing: Ms Brady testlﬁed that “I do not Want "

to tesufy on [. A&E’ s] profit is until I know What income and expenses are legally A&E’s.” ]une 2011 L

Brady Tr. 240. Ms. Brady recognrzed that it was the Court’s prerogative to make that call that’s Why g

she: subrmtted a Proposed (not ﬁnal) Statement of Assets, L1ab1ht1es and Eqmty Ex 40 A

Next, Appellants imply that Ms. Brady did not account for A&E’s expenses. Br. 31. Herr_eport S -

accounts for every expense on A&FE’s books and for every check in and out A&E’s bank account.

June 2011 Brady Tt. 9, 342-43. Appellants wanted the Court and Ms. Brady to believe that they paid ~
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for A&FE’s expenses, didn’t record them on the books, and faﬂéd to pay themseives back—even
though Mr. Vereen wrote all A&E’s checks. Both the Court and the expert accountant thought that
made no sense. Appellants had the butrden to prove their offset, and they didn’t do it.VAs the Court
found, Mr. Vereen “regulatly sought reimbursement for expenses he pﬁid on the Company’s behalf, .
which were documen£ed, charged to a job ledger on the Company’s accounting system, and wetre
immediately reimbursed to [him] by 2 Company signed check.” Otder at 15; see also June 2011 Brady.
Tr. 335-36 (“Thete are many, many, many checks on the company written to Wayne Vereen, Beth
~ Sisson and Ellis. A lot of reixnbursements ... were coded to jobs.”). Ms. Brady festiﬁed thét, e;s a CPA,
proper bacicup to claim reimbursgment would be “an invoice ot receipt an_d invoice for the bill” and * -
a check that paid it. Id at 44-45. The CPA testified that it was “Verjf unusual” to wait four years to ask .
fora reimbﬁrsernent, given the tax implications. Id. She said that the recoras showed that “aﬂ of these
related Wrot.e checks to the same suppliers,” so “to have a check written to one of thQse suppliets,
[she] couldn’t determine” on Whosevbehalf it was paid without vbac'kup.‘ Id. at 59. The samé, she
testified, gées for ﬁve—year;old credit‘card charges. Id. at 59—61. That testimbn}; went unché]leﬁged s
because Appcliants chose not to use an e:%pert. The Court below found the testimony credible, (Order
at 14-15, 29-30), and it went unchallenged. This Court should find it credible too. |
Independenf of those findings, this Court should dismiss Appéllants" argument because they
failed to challenge the Master-in-Equity’s sancﬁoning_ the.rn. for failing to comply w1th it‘s.-dfiscovery
ruling. Bzmém;r v. Preferred Mut. Ins. C.o., 255 S.C. 159, 160, 177 S.E.Zd 544_ (1 970). Appellants have the‘
heavy burden to show that the Master-in-Equity abused her discretion (Menair v. Fairfield Cty., 665
S.E.2d 830, 379 S.C. 462 (Ct. App. 2008)) and that ruling remains unchallenged. After the lawsuit was
filed, Appellants went to their accountants and tried to claim $400,000 in expenses they purportedly
~ paid on A&E’s behalf many years before. June 2011 Brady Tt. 43. But those expenses weten’t on the
tax returns for those years and they dido’t have any suppérﬁng backup. Id. at 44." Duting Mt. Vereen’s

deposition, he said he had invoices and checks to support the attempted credits. Id. at 46. Appellants

" Ms. Brady met with Appellants and gave them credits for some amounts they claimed, and Mr.
Smith consented to certain expenses that she wouldn’t have. Id. at 49, 66-68.
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never produced-that claimed backup, . at 4748, despite a Cou,rt- order requiring thern to “present.
evidence of the actual invoice or bill for services and the cancelled check” by December 1, 2010 or
else be barred from presennng them at trial. Oct. 2010 Okder at 9 10. The Master—in—Equity found
that Appellants frequently tried to v1olate that order, sustalned ob)ectlons to entenng that evidence,
and disallowed the claims altogether Order at 14-15, 29, 32. There’s not challenge to that ruhng, 50
it’s law of the case, and they can’t argue the issue on appeal. State ». Fripp, 396 S.C. 434, 441,721 SE2d
465, 468 (Ct. App. 2012) (\X/hen an appellate brief “does not dispute the correctness of the trial court’s
| ruling” _“that ruling is law of the case.”). |
Ner(t, they argue that Ms. Brady did not “adjust her ‘retained earnings’ calculation to reflect
Vereen’s cash capital investment.” Br. 31. For one, M. Vereen’s $50,000 capital investment is not a
retained earning. That account is kept under the Stockholder’s Equity column as “Cornrn'on Stock”
and “Additional Paid in Capital.” Ex. 40-A. Any other claimed injectione were not capital investments,
they Were offsets to the amounts Appellants took from A&E, which is the same methodology Mt.
| Vereen’s accountants at Smith Sapp used. E.g., June 2011 Brady Tr. 25-26, 69, 141 161-62.
.They also argue that Mr. Vereen’s alleged “in-kind contributions of heavy equipnrent and
office equiprnent to the Company” aren; taccounted for. They cite Ms. Brady’s testimony to prove the
.point but on the cited page sbe says the “equipment [is] on the books.” Br. 31 (citing June 2011 Tr.
339). Indeed, it is. See Ex. 40-A (two eqmpment accounts and one automotive account) ‘
Appellants also claim that Ms. Brady erred by believing Mr Srmth s testlmony about the lull - ‘-
and skid expe‘nses and about whether some jobs wete for-profit, “even though Mr. Vereen disagreed.”
Br. 33. Ms. Brady left it up to the Coutt to rnake those calls. June 2011 Brady Tr. 240, 272. The Master—’
m—Eqmty found Mr Smith credible, not Mr Vereen. Factﬁnders make those calls every day Apart “ |
-~ from cal_hng it “unreasonable,” Appellants’ can’t articulate why the. Master-in-Equity Was wrong. :
Appellants also want this Court to believe that “Brady required backup for all expenses
Vereen attempted to take credit for, but she did not require the same from Smith.” Br. 33. They omit -
that Mr. Vereen, as A&B’s sole check-signer, required backup from M. Srmth before glvrng him any |

reimbursement. June 2014 Smith Tr. 18-22. And what they say about Ms Brady is—at best—a half |
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~ truth. Ms. Brady explained that she did not go through each and etrery check written to Mr.‘ Smith o_r; o |

Mz. Vereen’ if they WC]TC‘COded. to jobs on A&FE’s Peachtree system. June 2011 Brady Tr. 33‘6.‘:' '- |
‘ Appellants aren’t really upset about that. They’re mad that they didn’t getl credit for of_f-tbe—_books '7

eXpenses | they purportedly incurred on A&E’s behalf but never got around to asking for

. reimbursement until the litigation started. As we’ve already explained, Ms. Brady testified tllat Cles

wouldn’t accept what they submitted, and the Court disallowed, independently, those claimed |

' expenses because Appellants violated its discovery order. | | ' o

Finally, Appellants atgue that “Brady was not submitting that Vereen owed the‘ Company or
Smith that amount of money.” Br. 32. That’s exactly what she did. Her report quantrﬁed the amounts

- that Appellants stole and placed thern as an account receivable. Seo Ex 40-A.

II1. -APPELLANTS MUST PAY A&E PRE]UDGMENT INTEREST ON ‘THE
AMOUNTS THEY STOLE.

- A&F sought to recover a sum certam——the amount the Vereens and their entities stole frorn
‘the company Because A&E’s measure of recovery is fixed, it’s entitled to prejudgment i interest.

A. Appellants can’t’ fault the South Carohna judicial system for their contmued |
un]ustxﬁed retentlon of A&E’s funds. - : o

“IA] party who has had the use of money owed to another may justly be’ reqmred to pay mterest o

from the time the payment should have orlgmally'been made.” Jacobs v. Ame_rzmn Mut. Fzre__]m. Co. of

: Cbar/eftan,_340 S.E.2d 142, 143, 287 S:C. 541 (1986). South Carolina courts recognize thatlonly by o

- awarding prejudgment interest can the damaged party “be restored to the position which it would =

'have occupied absent the wrongdoers’ action.” 1.
‘That’s why Appellants’ argument that “[i]t is inequitable to charge [them] prejudgment in_tere_st
from the end of trial to the date of the issuance of the ordet, as sucb delay u/as not caused by [th.em]” .

(Br. 29), holds no water. For one, they haven’t cited any case law supporting it, so they’ve failed to

‘ preserve it for review. Bean . South Caro/ma Cent. R.R. Co., 709 S.E.2d 99, 113 (Ct App. 2011) (1ssue .

deemed abandoned because htlgant ‘cite[d] no case law in support of [it].”). For another the. -
Legislature didn’t see fit to write Appellants’ excep’don into the pre]udgment mterest statute S.C. Code |

¢
- § 34-31-20. And South Carolina coutts don’t second-guess the Legislature’s cholce of words in cleat-
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cut statutes. Green v. Zimmerman, 238 S.E.2d 323, 325, 269 S.C. 535, 538-39 (1977).
Aecepting Appellants’ argument would also turn traditional notions about‘ prejudgment
interest on their head. As Learned Hand said almost 100 years ago:

" Whatever may have been our afchaic notions about interest, in modern financial -
communities a dollar today is worth more than a dollar next year, and to ignore the
interval as immaterial is to contradict well-settled beliefs about value. The present use
of my money is itself a thing of value, and, if I get no compensation for its loss, my
-remedy does not altogether right my wrong.

vProcl‘ere’?‘Gamb/e Dist. Co. ». S/ﬂemaﬂ 2 F.2d 165, 166 (SD.N.Y. 1924) Vzc/é v SC DOT 347 SC

1470, 481, 556 S.E.2d 693 (Ct App. 2001) (“pre udgment interest” accounts’ for “the time value of :

money that should have been recelved”) Appellants took and kept A&H’s assets through tnal desprte R -

proof of rmsconduct [that] was all but absolute.” Order at 40. They aren’t paylng pre]udgment interest - |
due to hnganon delays, they re paying it due to their connnued retention of A&E’s property .
' B. - A&E’s measure of recovery was fixed at the tlme its clalm arose.

- “The law allows pre]udgment mterest on obhganons to pay money ftorn the time when

the payment is demandable and 1f the sum is certain or capable of bemg reduced to’ certalnty “':'7 o

. szt/aHzmter Comt Co Ine. ». Hop.ron 616 S.E. 2d 419 421 (S. C 2005) And “[ ]he fact that the sum is

dlsputed does not render the clarm unhqmdated ” Id. “The proper test for deterrmmng Whether ; SR

pre]udgment interest may be awarded i1s whether or not the measure of recovety, not necessanly the
amount of damages, is ﬁxed by conditions existing at the time the clalrn_ arose.” I, .
| Here, the measure of recovery Was ascertainable at the timev A&E’s claimyaros;e.,.Appe]lants»

+ misappropriated A&E’s funds and failed to pay‘ (ot even invoice) for A&E’s wotk. A:t'.tr_ial,'. A&E B
proved its case by poindng to the stolen checks, unauthorized expenditures, and unpaid invoices. No |
more is required for A&E to be awarded prejudgment interest. | -

The presence of similar pieces of information allowed the Supreme Court to afﬁrm a trial -
coutt’s prejudgment interest a\yard in a construction case. In SwithHunter v Hé])fon; a construction

“company sued a customer who didn’t pay. The Court found that the construction cornpany’s invoices

established its costs at the time the claim arose. “The mere fact that Homeowners disagreed with
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Builder regarding the arnounts, which were stated in the introices, representing cor,npletedi work did .
| not preclude"an award of prejudgment interest.” 515 S.E.2d at 421. So too here. A&FE’s records |
.‘ detailed the expenses that Appellants never paid and Appellants’ checking records showed the stolen

| checks. See also Bzzﬂerr Contracting, Inc. v. Conrt Street, 631 S.E.2d 252, 259 (S.C. 2006) (contract amount _
. and change orders established rneasure of recovery in consttucddn dispute). | B
Appellants sa}a v,“Srnith did not seek a sum certain.” Br. 24. But-prejudgment interest was

awarded to A&E. Order at 1, 41, They repeat argurnents about Mr. Srnlth’s purported ﬁduc1ary .

. breaches Bt. 26-28. But Appellants suggestmg that Mr. Srmth did anythlng 1rnprope1 (he didn’t) has R

no bearrng on A&E’s entitlement to prejudgment i interest. Br. 24, 27 (focusing on amounts that_ could -

JV : be “due to Smith as a shareholder.”). A&E’s measure of recovery against Appellants is the only amount .

" that must be ascertainable; there’s no requirernent that “amount of Cor’npany funds” or “the amount -~

due each shareholder” be “fixed.” Br. 28 Even if this Court believes theit arguments about Mr. Srmth -

| (it shouldn’t), that purported wrongdolng has no 1rnpact on whether pre]udgment interest is available: '

. The “assernon of a counterclaim seeking an offset does not prevent an awatd of pre]udgrnent interest . -

because is the character of the clalrn and not the defense to it that determmes whether pre]udgment

interest is allowable Butler Contracting, 631 S.E.2d at 259
Historic Charleston Ho/dzngr LLC v. Mallon doesn’t change the calculus. That case wasn’t about_

a company (through a derivatrve smt) suing one of its shareholders for steahng company funds and.

misappropriating corporate opportunities. In fact, it wasn’t a detivative action at all—the relief went o |

to the member; not the entity. 673 S.E.2d 448, 459, 381 S.C. 417 (2009) (“[tthe relief granted hy the
master was entirely personai to HCH . . . instead of an initial ret‘urn. of the _convt:rted funds n whole‘ -
to [the] entity.”). In that‘case, HCH and Mallon were members of an LLC Id. at 452. HCH wanted -
half of 7 the proceeds -frorn the sale of a property that had heen escrowed and received that in its
o judgment against Mallon. Id. at 453-54. The master awarded prejudgment interest on the one'—half .
distribution. I4. But the Supteme Court found that the members weren’t necessarily conternplat_jng: .‘
the “standard fifty-fifty” distrihution, so the “rneas-ure of recotrery for prejudgment interest was

unliquidated at the time the parties’ claims to the proceeds arose.” Id.
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* This case, unlike Ma/lon, isn’t about a prejudgment-interest award tied up with escrowed funds
and undecided future distributions. Instead, it’s about Appellants putting back the money .they stole

. from A&E in the ﬁrst instance..

IV. THE MASTER—IN-EQUITY AND TI—IE EXPERT WERE CORRECT IN' A

. DISBELIEVING APPELLANTS’ ATTEMPTED FRAUD ON THE COURT.

Appellants argue that both tllle‘Master—in—Equity and the expert accountant “erred by ending'

their analysis” after December 31, 2007 (Br. 32-33, 39). The Order speaks for itself-the e)gpert A |

properly dlsregarded all ﬁnanc1al transacnons after that date, with the exception of :lwozmty recezmb/e and
| paymeﬂl.f made Jor warranty wor/é ? Id (emphas1s added). Neither the Coutt’ s nor the expert s ﬁgures .
~_ stopped in 2007. Appellants ormt the Court’s other post- 2007 finding: “Defendants submitted
| £raudulent claims for relmbursement to the Court for [post-2007] expenses advanced by Park Place -
~ tothe Company 2 Order at 32 v | '
Ms Brady’s Summary Analys1s of Non-Corporate Act1v1ty gave Appellants $134, 855 72 in |
‘consented‘—to cred1ts by Mr. Smith, which included payments made for matenals at the Fountarns and
- Wﬂloughby and payments to subcontractors in 2008 and 2009. S ea Ex. 40 “Agreed upon expenses by |
Mr Smith.” What Appellants haven’t done on appeal is name a smgle dollar that was. mrssed Instead, -
B » they cite to scattered transcnpt pages prov1d1ng no amounts on whlch to reduce the ]udgment agamst_ ‘
them. That’s because they can’t dispute what the Lower Court found: Appellants doubléd-down and_d
tried to defraud the Court. Order at 32-33. | | |
Appellants started a separate company, Grand Strand, mn 2008. In Wnat 1s all—too—familiar, by
~ and large, they didn’t deposit what should’ve been Grand Strand’s rec_eipts into its own account; rather, -
k they put them in Park Place. Order at 32—-33. Park Place then funneled the money intd A&E, SO that i

the Vereen famle could pay themselves 2 salary from A&E that they could later claim as a loan from

- Park Place 14

Ms. Drewett—who worked for Park Place, Parkway, A&E, and Grand Strand out of the same -
- office—testified that she answered the phone as “Grand Strand Builders” when people called in 2008

and 2009. Dep. 123. She also testified that A&E did no new jobs in those years. IcZ at 122-23. Mr.ll
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. Vereen was the licensed, “qualifyingbparty” for Grand Strand. Ex. 10; Oct.'Z(lll, Sisson'Tr.1283. That

v - meant he had to be a full-time employee “in a responsible management position.” S.C. _Co'de § “40.—1 1-

| 230(B)(3). Ms. Sisson .spen_t rnuch of her time as President of Grand Strand defending»AppAellant's‘ K

(whose tanks don’t include Grand Strand) below. Order at 33; June 2011 Smith Tr. 138. |
'Grand Straid had permits issued for a $535,000 job in-April 2008, 2 $320, 000 joh in june‘ |

| 2008 and 2 $490,000 job in January 2009 Pl’s Ex. 11. It got the obs (which involved the construcnonv : .i
of several large houses) because Mt. Vereen was personally involved (as the statute reqmred) June

2011 Srmth Tt. 130, Grand Strand paid no salaries to its employees Aug 2012 Mz. Vereen Tr. 149~

©150; ]une 2011 Srrnth Tt. 131 134 136. It only had minimal depos1ts that money went to Park Place v o

- June 2011 Smlth Tr. 134-36. Were Appellants working for free? “

They weren’t. A&E, through Appellants, continued to pay Mr. Vereen and his daughte_r a
weelly salary all the way up to a couple months before the da‘te‘of Ms. Drewett’s deposltion in late
| 2009. Drewett Dep. 124; Ex. 27. From 2008 to 2009, Mr. Vereen was paid at least $96, 566 40, even
though he was Grand Strand’s full-time employee. Ex. 27. The salary payments contmued for over a
" year, even though by and large nobody was working. Drewett Dep 125. o
Why was A&E taking out loans from Park Place to pay salaries if its ernployees Were worln'ng'»_ ‘

for a different construction company? The abridged version: Appellants knew they were in trouble o

when they received Mr. Smlth’s demand letter and were domg anything they could to teduce the = -

' ]udgment they knew was coming.

- A&E, under Appellants’ control, deposited checks it reeeived from Park Place.l Ms. Drewett

~ ‘would then cut the payroll to herself,.Mr. Vereen, and Ms: Sisson, the President of Grand Strand. Id -

at 125. Why did Park Place care if A&E could pay salaries? It didn’t. It wasn’t eyen Park Plaee’s lmoney. o

| Appellants funneled money due Grand Strand through Patk Place and then into A&E (Aug. 2012
Veteen Tr. 149—l51) so they could latet claim it as a credit in the litigation. Otder at 32-33. Mr. Smith

never anthorlzed A&E to pay Mr. Vereen, Ms. Sisson, or Ms. Drewett salaries for their work with _
Grand Strand. June 2011 Tr. 137. M. Smith never authorized A&E to pay Ms. Sisson to defend

Appellants in a lawsuit A&E brought alleging that they stole its money. June 2011 Smith Tr. 138.. ‘
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Appellants attempt to deceive the Court made it impossible to give them cred1t for any purported- :
unaccounted for legittmate activities they could’ve conducted on A&E’s behalf.
V. ]OINT-AND-SEVERAL LIABILITY IS APPROPRIATE._

In this attack on the judgment, Appellants aren’t claiming that M. Veteen isn’t responsible _
-  for what he did. See Br. 16. Instead, they claim that Mr. Vereen is the only one re.spon_sib‘le, desplte

.~ -every other Appellant—entity' or not—participating in the conspiracy and sharing in the spoils.

But A&E didn’t sue just Mr. Vereen. It alleged a conspira_cy and joint—and—several liahility. The o

L pleadings detailed thirty-plus transactihns showing that A&E was nothingfrnore than cost center for
the Vereens’ .family business, Cornpl.‘ 9 ‘1 1. The evidence supported those pleadings: “the[] bqok's wete

ran, as all these companies were, as one.” June 13, 2011 Brady Tr. 28-29. The expett testified that = |

: trackjng Whose income was whose was difficult “because they ran it lil{e'they Were paylng out all the '

R dlfferent cornpanles » 1d. The Court agreed the Appellants and A&E were “treated . a8 1f they were_ :

_oneé large ennty Order at 31. Appellants don’t even challenge its ﬁndlng that they cornrmngled funds . |

wlthout regard to ownetship ot the taxation of funds to the recipient.” 1d. at 33

All the Appellants——the mndividuals and their entttles—defended the case collecttvely, asserttng RS

that they * put in mote rnoney than they took out.” Order at 7 14 22 That wasn’ t true and ]udgment R

“was rendered ]omtly and severally Now they want to be treated separately But the facts show that SN

they never attached legal srgmﬁcance to the1r alleged dlfferences in the first place. ,

AL Appellants were on notice of joint-and-several hablhty

A&E’s complaint asked for a judgment against Appellants ]omtly—and—severally S ee Cornpl .

A&E alleged all Appellants conspired together to divert A&E’s assets ‘and that they, collectively, could
not account 'for the thirty-plus transactions identified in the Complaint. Id. §12. -

‘In 2012, in response to the Trial Court’s directive Respondents ﬁled a‘post—trial merno again‘ B

repeanng the request for a joint-and-sevetal l1ab1hty May 2015 Hearmg, Ex. 1. The post- tr1al memo . A

‘ detailed why joint-and-several hab]lrty was appropriate, cmng the very cases Appellants dlscuss in then: o
- _ hr1ef. See Ex. 1 at 5, Mar. 15, 2015 Tr. (clttng Mid South, Kzncazd, Pope, and Magnolia North). Years _passed,

~and Appellants never objected to those argurnents.v Appellants knew the Court would consi_der;
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equitable doctrines like piercing and amalgamation. They had the opportunity to be heard, but never
filed a brief. Due Process requires no more.

B. If the Coutrt finds that joint-and-several liability was not appropriately pleaded,
the issue was tried by consent or the Court below granted a motion to amend.

At the motion-to- reconsider hearing, Counsel argued that “over the coutse of the case, the .

dlsregardmg [of] the cotporate entities was dlscussed and harnrnered through[out] ? May 2015 Tr 43. o

. . Counsel contmued arguing that, “the defendants always considered thernselves one.” Id The Court S

- agreed statmg that ¢ 1f there’s ever been a case of amalgamation, this is one. I can ’t 1mag1ne there bemg’ o

a clearer case of amalgarnatlon than this case.” Id. at 43-44. Counsel stated “IW]e ask you .. to VA -

.~ amend the pleadings . . . I thmk Rule 15 allows the motion to be made after the ]udgrnent f tbatr an
issue before the Co;m‘ ? Id. at 44 (ernphas1s‘ added). The Court agreed md1canng that “[]t certamly was

tried that way ” Id. at 44-45. In her Order Disposing of the Post Trial Motions, the Master-in- Eqmty

found that Appellants did not tlrnely file 2 motion to reconsrder and held (in the alternanve) that' s

| Appellants were tesponsible ]omt—andrsevleraﬂy under an amalgarnanon_theory. Apr. 2016 Order at5s.
‘ At the very leas_t,‘ thejo'int—and—.several issues raised here \arere trled by consent or the Court S
- granted A&E’s_ motion fof leave to arnend the pleadings by finding on the ar_nalgamation issue )
(inasmuch as that was reduired). “When issues not raised by the pleadings ate tried by express ot _‘ ~
implied consent of the parties, they shall be treated be treated in all respecté as if they had been raised o
m the pleadlngs ? SCRCP 15(b). That motion can happen even after ]udgment and ¢ fallure to so'_
amend does not affect the result of the trial of th[ ]se issues.” Id.
As the Lower Court found, the case was tried joint-and-severally. Why else Would A&E put -
on un—objected—to testfmony from its accountant that “these books were ran, as all these cornpanies
| were, as one” and that they “ran it like they wete paying out of all the different companies.” (]une | »
2011 Brady Tr at 28—29)p Why else would Counsel ask if the expert had “ever seen corporations that .
| _spend_rnoney on behalf of other companies and not report it in their business records” or if she saw .
- “the_se types of interrelated transfers . '. . when there’s two separate shareholdets that are not'in the

same family and have no other related eornpanies?” (Id at 73). Why else would C_ounsel ask Mr. Vereen
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how he keot up with checke being written to one entity and deposited mto another’sAaceou‘nt? (Aug..

| 2012 Tt 80), how he kept up with rhouey flowing back—and—forth between hls va]:iouswc‘omparl.ies (zd B

- 105), or why A_ppellant entities paid for expenses that weren’t (in Appe]lénts_’-mindé) their. own (id. at |
- 632).. This pleaaings dispute can’t earry the day, pardcul_arly when there’s no prejudiceeAppeHatnts‘ .
| stood united in trial in the face “proof of misconduct [that] \xras all _butabsolute.” Order at 40.
| C. - Appellants Were _Appropriately Amalgamated. |

South Carolirra didrl’t have é.‘Suprerne Court decision analyiing amalgamation befote Pertuis ».

Front Roe Restanrants, Im where the Coutt recognized that . -

[Cloutrts distegard the corporate fiction specifically because it has parted company W1th the
enterprise-fact, for whose furtherance the corporation was created; and, having got that far, -
they then take the further step of ascertaining what 1s the actual enterprise—fact and attach the
consequences of the acts of the component individuals or cotpotations to that enterprise
entity, to the extent that the economic outlines of the situation warrant or require. '

Op. No. 27823 at 11 (July 5, 2018) (citation omitted).
: That decisiorl announced a general rule; it didn’t limit the doctrine to/any specific set of facts. e

" All that needs showing is entwinernent and “evidence of bad faith, abuse fraudl wrongrioirig, or

‘ m]usuce resulting from the blurrmg of the entities’ legal dlstlnctlons ” Id. at 12 Neither Pemm nor any‘ 3
. _' other South Carolina appellate case (lncludmg Mﬂgno/za Norz‘b and Pope) has adopted a test contalrnng o
| elements that must be found before the doctrine 1s applied. . A
o Respondents agree that there’s nothing “nefarious” in creafing an LLC or corooration, but h
“‘South Carohna;both its Legislature and judiciary—hae no interest in allowing people to use its

corporate law to perpetrate “frﬁud, justify wrong, ot defeat public policy."’ Id. (quoting Drury Den. pr,j | -

T Fozmd. Ins. Co:, 380 SC 97, 101, 668 S.E.2d 798, 800 (2008)). “.[l]t would be unjust to permit those .l

who control companies to treat them as a single or unitary enterprise and then assert their co‘rporate ‘
_' separateness in order to commit frauds and other misdeeds with 1rnpumty ”? Lm Pa/maf Assoc. v. Las

. Palmas Cem‘erAmoc 1.Cal. Rptr 2d 301 317 (Cal. App. 1991)

Pm‘uzs calls this Court to determine if (1) Appellants blurred thelr legal dlstlncttons and (2) in B

domg so, de they cornrmt fraud, abuse, wrongdomg, ot some other 1n]usucep Yes and yes :
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1 Appellants were intertwined.

Thi_'s is a case about a family (the Vereens) taking advantage of a man, Mr. Smith. The cast of
characters 1s not long—Mr. Smith, Mr. Vereen, and Ms. Vereen play the stérring roles. The Veréené’ _l _
daughter, Ms. Sisson, is a supporting actress. Mr. Smith and Mr. Ve_reen created A&E and ‘oxx;ned it
fifty-fifty. By the time A&E was created, Mr. Vereen controlled three other entities named AVC,
Parkway, and Park Place. Mr. Vereen wholly owned AVC. Feb. 2011 Mr. Vereen Tt. 9. Mr. Vereen
owned 5% of Park Place, his wife owned the other 95%. Ms. Vereen owns aﬂ of Parkway Offices.
Parkway (jfﬁces owned ofﬁce space, including a single office shared by A&E and the multiple
Appellate entities. Order at 3. The same employee—paid by A&E—performed tasks on behalf of
Patk Place, A&E, AVC, and Parkway there. Drewett Dep. Tr. 12, 27, 37-42, 53-56, 90; Ms. Vereen
Dep. Tr. 22—23. That same office space kept Parkway’s, Park Place’s, and A&E’s books and recotds.
. Id at 1i8. Shared office space, shated owners, and identical operators point in favor of applying the
docttine. Kz'ﬂmz'd v. Landing, 344 S.E.2d 869, 874, 389 S.C. 89, 96‘ (Ct. App. 1986) (individual was officer |
" and shareholder in each entity; refnaining shareholders were family rhembers, énd all corporate offices

were in the same location); Magnolia N. Prop. Owners’ Prop. Ass’n v. Heritage Cmntys., Inc., 397 S.C. 348,

. 359-60,725S.E.2d 112, 118 (Ct. App. 2012) (shared officers, directors, and office space); see also Green

v. Champion Ins. Co., 577 So.2d 249, 257-58 (La Ct. App. 1991) (Factors No. 1, 2, 3, 12, 14, 15)'.-

If that were all that happened, it might not be enough. See Pertuis at 13. But that f;va.s'n’t it,not ~ -~ -

by a long shot. -Pemtz'fﬁ teaches that a Court Iﬁust consider the identity of the party soﬁght to b-e
amalgamated. See 7. at 13. Here, we’ve got two LLCs and one'S—Co@oiadon, so a high degfee oif :
formality is not required. Id. But there is still is a basic, bottom line that must be followed for any:
business. Appellants didn’t just tiptoe> over that line. They sptinted past it and never looke..d back. ‘
For one, Appellants failed to keép or make any records of their alleged agreeméﬁts \Vith A&E.
And, for another, they failed to doéument the transfers betw¢en themselves and A&E or bother
invoicing one other. Order at 33; June 2011 Brady Tr. 17. Mr. Vereen.simply “made an invoice in [his]
mind.” Feb. 2011 Mt. Vereen Tr. 52. “There’s no structure.” June 2011 Smith Tr. 68. Ms. Brady

testified that the different parties in this case were supposed to be separate, but they weren’t. June
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- 2011 Brady Tr. 28. The Lower Court’s conclusion that it was just “one latge entity” is cotrect:

o

X Willoughby and its lender couldn’t tell anyone apaft. They wrote checks to AVC, A&E,
- and Park Place, despite A&E obtaining all the permits for the job.. Ex. 11, Ex. 12. It didn’t méftcr who
: gof the check, because “Arthur Vereen Const. Co. dba A&E” sent payment applications. Ex. 12. But
" some documents were from just A&E. Id. If third-parties can’t rnaké the distinction, why should the -

- Court? Later, Appellants’ buried Park Place’s expenées for material used on its property in the"

Willoughby ledger (June 2011 Smith Tr. 104). It didn’t matter Where the costs were recognized, sc; o

long as one of the litigants involved in this case made a profit and that profit went to the Vereens.

<> The Vereens’ daughter, Elizabeth Sisson, wrote a check to Park Place instead of A&E,
for wotk A&E performed on her house. Order at 25; Ex. 25. Mr. Vereen said that was OK because
Park Pléce “had made depdsits into A&E.” Feb. 2011 Mr. Vereen Tt. 88.
< A&E cettified to the Government that it would be the ;:ontractor on fhe Kemp_es’s
home. Ex. ._13. But AVC signed the contract. Id. The Kempes received invoices or chénge orders from
bo& AVC and A&E. Eg Ex. 13. Tﬁe Change Order sent by A&E to the Kempes was faxed from a
number associated with “Vereen Constr.”” and revised the <.:ontracbt that the Kempes had with AVC,
" 14 M. Vereen didn’t have a good answer for how he kept up with everything: “[AVC] allnd A&E werte |
both intermixed in our compﬁter.” Feb. 2011 Mr. Vereen Tr. 26. |

% Mr Vereen testified that “if we . . . wrote thfe ] Dr. Lale] contract under [AVC] at out

ofﬁce it was an error on our part, but we d1d that job under A&E.” Feb. 2011 Tr 29. Even if it’s true

that Mr. Vereen simply couldn’t keep up with which company signed what (it wasn t), the fact remains .

that the money went to not just AVC, but also Parkway. Ex. 31; Ex. 1 at Tab 11.

o

o A&E was the payee on a $49,000 worker’s com_pensau'bn refund check, but‘ thé check -
. was deposited into Park Place. Aug. 2012 Tr. 139-140. The reason: “I knew that I had put more
money into. A&E than I had gotten out.” Id. at 266.

<> A&E paid the bills on a Sherwin Williams account that was in AVC’s name and
deposited a credit issued to AVC. Oct. 2011 Sisson Tf. 671-72.

< Between Pointe Marsh and the Black Pearl Putt-Putt jobs, A&E applied for and
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received over sixty permits from North Myrtle Beach, listing Park Place as the owner. Ex. 15. There
were no Wtitten contracts betweert A&E and Park Place. Invoicing was unnecessary because “Iw]e V
" had ajob ledger.” Aug. 2012 Mr. Vereen Tt. 307. That‘ meant Park Place didn’t need separate Irecor_ds,
it could use A&FE’s. AVC received invoices from Stock Builders, but it was Park Place’s materials. Ex.
39; Feb. 2011 Mz. Vereen Tr. 158-59. A&E paid for it and it was recorded as a Willoughby job -
expense. June 2011 Mr. Smith Tr. 104. Hundreds of thousands of dollars of A&E’_ s costs went unpaid.
Park Place had loans for the project; A&E paid the interest. Aug. 2012 Mr. Vereen Tt. 640, Mr. Vereen
said the interest was a “company expense[].” June 2011 Smith Tr. 41. Company expenses were kept
at A&E, the Vereen family entetprise’s profits were kept elsewhere.

These patties were one and the same (i) to the banks that deposited checks wrtitten to one
entity into another’s account; (ii) to the banks who accepted checks from one entity to pay down loans -
for another; (i) to customers who wrote checks to different entities on the same job; (iv) to customers
and lenders who received documents from any number of the litigants; (V) to the Vereen family, who
- gave checks to Park Place to reimburse A&E for its wotk, apd (vi) to each-other, beeause'they incurred .-
a host of intracompany ttansfers, failed to send invoices for work perfortned by one for the other,
failed to pay down inttacornptmy debts and failed to keep any records of their actions. See also ]une’ ,
2011 Brady Tr. 8 (“The money went between several other cornpames and there was no
| documentation.”); June 2011 Smith Tr. 80 (“I guess Park Place Propelues and AJ:thur Vereen ale-,

basically one and the same thing.”). Neither Respondents, not the Master—m—Eqmty, can trnagme ‘
there being a clearer case of amalgamation.” May 2015 Tr. 43-44. Pertuis at 10 (“typical” to pierce
where “35 a business matter, [Appellants are] more or less mdlstnngmshable patts of a larger g
, enterpnse Y (citation omitted); Pope 2. Herztage 395 S.C. 404, 419, 717 S. E 2d 765 773 (Ct. App. 2011)
(considering representations made to third partles); Kincaid, 344 S.E.2d at 874, 289 S.C. at 96
~ (considering letterhead sent to third party); see also Green, 577 So. 2d at 257-58 (“paying the salaries

2 <<

-and other expenses or loss of another corporation,” “undocumented transfers of funds between
corporations,” and “unclear allocation of profits and losses between corporations” favors

amalgamation.).
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2. There was ample evidence of bad faith, abuse, fraud, wrongdomg, and '
injustice. '

Appellants do not challenge that they converted A&E’s assets to their own benefit; that they ;
built 23 homes and made $6 million without paying A&E’s construction expenses; that they siphoned

- A&F’s assets to pay for construction expenses on propetty they own; that they used A&P’s funds to

consttuct # garage on their home in the Bahamas; or that they deposited checks made out to A&E .

. into their banl( accounts. Not do they challenge that most of the funds went to Park Place. Order at .

1 33. And that Park Place f\.t_rthe-r djstributed A&FE’s funds -to pay: Ms. Vereen—who allegedly' didn’t A
‘work—a “large salary,” to construct the Vereens’ personal home and to pay the Vereens’ personal .

vv expenses Id. Appellants sucked the. lifeblood right out of A&E causing the very capltahzatlon issues |

that they’re trying to garner sympathy for now. See Br. 6 (“the Company never had enough money, -

i and when the. Company needed money, Vereen funded it, either through personal funds or from funds . o |

of other companies.”). If those facts don’t represent bad faith, ‘abuse fraud, and Wrongdoing, then the o

- docttine should be shelved for good. Parttcularly when dissembling the enttty Appellants ran allows R

» the proﬁt centers Wlth the assets to be separated frorn the rmddle—man condmt (Mr Vereen)
" In .Pm‘mf, the Supreme Court commented- in a footnote that “it rs un.clear. under_ yvhat - ‘

circumstances, if any, thls equitable yeil—piercing remedy would be available or'appropri-ate inan acﬁon

among shareholders.” Pertuis at 13, fn. 7. Amalgamation shouldlapply here,. Where a single entity - -

becarne the cost center for the Veteens’ famﬂy business. Equitable principles guide the decision (Peﬂ"m's B

at 12), and equlty “apphes substance over form ? Ban/é . UVzngczm’ Prop Im 394 S C. 241 250 715 e

S.E.2d 348 352 (Ct. App 2011). “[AJL forms of eqmtable relief’ —mcludlng th1s State’s vell—plercmg -

doctttnes— must be decided on [their] own particular facts.” Drury Dev. Corp, 668 S.E.2d at 801.
- These patties wete one and the same. Order at 31 (“Vereen . . . treated the Defendants and Company o
- as if they were one large entity.”);]une 13, 2011 Brady Tr. 28-29 (“Each one was a corporation or an

LLC and these books wete ran, as all these companies wete, as one.”); Feb. 2011 Mr. Vereen Tr. 214

(Q: Are they all one and the same? A: Yes.”). With no documentation, they cashed one another’s -

12 This is a derivative action, so it’s debatable whether the footnote even applies.
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- checks, built houses for free (and at cost), paid off one anothet’s loans or other expenses,. collected
_ checks from one anothet’s customers, and revised each other’s existing agreernents with third parties. -

Equity does_n’t allow “an individual businessman [or family] . . . to hide from the norrnal i

. consequences of carefree entrepreneuting by doing so through the corporate shell.”-M;//tz'mea'z'a Pub. of - | S

* South Carolina » Mullns, 431 S.E.24 569, 573, 314 S.C. 551 (1993) (piercing entity’s veil whers individual
transferred over $100,000 in cash and other assets to his related entities). Far rnore than “carefree
enterpreneuring” was proxren. Appellants l{new full well that rnoney ‘doesn’t grow' on trees and - :
.companies like A&E don’t work for free Compare Ms. Vereen Dep. 22-23 (testifying that she did not
work but recerved a check from Park Place that was cormngled” with Mr Vereen s check and placedb
in their joint bank account) wzzb Ordet at 32-33 (dlsbehevmg Ms Veteen’s testlrnony that she didn’t
know anything alleged in the Complamt) Because they Appellants ran themselves as one large, -
mterrmxed entity, that entire entlty—not just Mr. Vereen—must satisfy the ]udgrnent to A&E. )
Requlrrng A&E to recognize Appellants distinctiveness when, they don 't thernselves is the sott of -
fiction that. has no place in this State’s corporate law. _ |
Mid-South doesn’ t answer the quesnon As explamed by the Supreme Court, “the theory did
not apply to the facts of that casebecause there was no ev1dence in the record that the corporate '
enn'ties’ identities or interest were blurred or confused with one another.” Peruis at 8 For good reason: '

2 <C

" This Court was presented with a much different case: “appropriate financial records,” “no evidence .

22>

. th_at the [entity] was ‘metely a fagade™ and no evidence of improper transfers of “money, property, ot
other assets.” 649 S.E.2d 135, 141, 347 S.C. 588 (Ct. App. 2007). The parties were distinct, $O irnposing" =
‘ liability on one for the another’s act would be inequitable—the opposite ls true here. |
-D.  Ms. Veteen is tesponsible for the judgment under veil-piercing doctrine‘s.
No matter the o_utcome of the amalgamation ruling? Ms. Vere'en is still jointly—andrseverally
liable as the President of both enuu'es the sole owner of Parkway, and the 95% owner of Park Place. |
.- South Carohna courts use a two-prong test to deterrmne Whether p1erc1ng is approprrate conslderlng .

(1) eight factors compnslng the ennty s characterlstrcs and- (2) an elernent of 1n]ust1ce or fundamental:

- unfairness if the acts of the cotporation be not regarded as the acts of the individuals.”_ C.T. Lowndes
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&'Co. ” Suburban Gas Q’?’App. Co., Inc., 415 S.E.2d 404, 406, _307 S.C. 394 (Ct. App. 1991).
In. this case, there was a total absence of records from any entity justifying the agreements

~ with or amounts taken from A&E, slphomng of A&E’s funds to the other entities, use of those same

. funds to pay Ms. Vereen a salary that was cormngled” W1th her husband s, and (as the Court found : _> T

: 'Order at 33-34) use of those funds to build the Vereens’ personal home Id..

' “[Fjundarnental unfalrness ” which encompasses situations Where ﬂle “defendant was aware

_of the plalnnft’s claim” is also present here. Mullins, 431 S.E.2d at 572. “[A] person is ‘aware’ of a clalm o

agalnst the corporanon . . . if [s]he has notice of facts which, if pursued with due dlhgence would Iead ‘. :

- to knowledge of the clairn.” 14 Here Ms. Vereen can’t claim that she “left the rnanager_nent of ,'

[Parkway and Park Place] to others” because that’s “the equivalent of utging [het] own negligence and . :

dereliction of duty as a defense > 1d. Imputed knowledge isn’t even requlred The Lower Coutt found - “

she Was_complicit in the consplracy and authorized her husband’s actions. Order at 22.—24. Appe]lants = ‘

* admitted that Ms. Veteen negotiated the agreement with A&E to perform construction for. Parkway -

on Grissom Parkway; Intetrog. Resp. p. 23. That agreement resulted in Parkway’s .not paying A&E

for the construction or even being billed. If Parkway wasn't even being billed for work on that job,
due dihgence would’ve required her to at least check why and she would’ve d1scovered (1f she didn’t:

| alteady know) everything that led to the lawsult in this first place. Testimony from a company C
President that “she had not read the complaint” (7. at 38) isn’t enough to limit her liabi]ity. -
E..  Appellants are jointly and severally liable because they conspired to harm A&E. -
The ‘_Court found, and A&, alleged, that Appellants engaged in a conspiracy. Order at 33;

" Compl. 9911, 18, 19, Fach conspirator i liable for all damages naturally resuling from the acts of the
other co-conspitatots. Charles ». Tex. Co., 199 S.C. 156, 18 S.E.2d 719, 726 (1942) F. Patnck Hubbard‘, |
' & Robert L. Fehx The S om‘/a Caro/ma Law of Torts, 436 (4th ed. 2011) |
“A civil conspiracy is a combmanon of two or more part1es joined for the purp,ose of injurjng

the plaint'tff and thereby causing special. damage.” Peoples Fed. Savings . Resources, 358 S.C. 460, 470

(2004). “Conspiracy rnay be inferred from the very nature of the acts done, the relationship‘of the

parties, the interests of the alleged conspirators, and other circumstances.” Id. The Master-in-Equity = '
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i ilad mote than enough evidence to support her conspiracy finding: there were only a fe\x; individuals-

running these entities, all of them knew Mr. Vereen’s duties to A&E, yet they went ahead and worked |
te treat A&E’s assets as their own. | |

Appellants recognized the conspiracy issue (Br. 3, n. 3), but disrniss> it by clairniﬁg that the
Master-in-Equity didn’t find a conspiracy and that the claim wasn’t pleaded. ‘(App.ellants don’t explain
why, though). The Otrder speaks for itself. The Master-in-Equity found a conspiracy (se¢ Order at 8,
11), which ie more than supported By her findings showing how each of the Appellants worked |
together to ﬁeece A&E. Id. at 11-14, 18-34. Appellants didn’t make any ehallenge to thée Court’s |
' conspirécy finding in their Rule 59 motion. They only brought them up at the heating. If Due Process
allows the original motion (it shouldn’t), the oral supplement 1s still untimely and can’t be raised now.
There’s also no damages problern. The findings below were specific to each transaction, so .
there’s no éossibﬂity that anyone is double-paying “darnages for the same act.” Pegples Fédem/ Savings,
358 S.C. at 476 (sustaining verdict Where there was no possibility that appellant was “twice subject to
. payment for damages for the same act.”). If Appellants faise a new argumeﬁt (and 1f the Court deems
it appropriate to do on Reply), this Coutt should adopt Chief Justice Pleicones’ dissent in Aegro, Ine. N

v. Scull ,.418 S.C. 24,791 S.E.2d 140 (2016). Even if this Court disagreed, A&E is stiﬂ entitled to its |

.expert acceunﬁng fees from all Appellants, which are pleaded in the Complaint. See Compl. at 12."

- II. THE MASTER-IN-EQUITY’S DECISION TO FIND IN THE COMPANY’S
FAVOR IS WELL SUPPORTED BY THE EVIDENCE. ‘

In thelr next challenge, Appellants fault Mr. Smith for (among other thmgs) starting his own
’ company, E. Smith and Sons, after dlscovenng they stole millions of dollars from A&E and were
wiiting kickbacks. No matter how it’s framed—Appellants use two separate arguments (IV., V.)—the
o Mastex—in—Equity’s conclusion that Mr. Smith harmed no one is Weﬂ supporteel by the evidence

A. Appellants can’t fault the decision below on grounds they never raised, walved ‘
or haven’t challenged in their brief.

Fitst, Appellants failed to plead any affirmative defenses, argue any afﬁrrhative deferises, or

13 Separate and apart from this, Appellants haven t challenged the awald of the expelt s fees so that
ruling is law of the case. See Fripp, 396 S.C. at 441.
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file a Rule 59(¢) with respect to any affirmative defenses, so their unclean-hands argument is not before
 the Court. Brancke Builders, Inc. ». Coggins, 686 S.E.2d 200, 202 n.4., 386 S.C. 43 (Ct. App. 2009).

Second, Appellants ask for a new trial because A&E didn’t get paid for Mr. Smith’s side jobs.
But at trial Appellants conceded that “[w]e are not asking Mr. Smith for profit and overhead and
payroll for all his side jobs.” Oct. 2011 Tr. 607. Accordingly, they’ve waived the ability to make that o
. argument here or anywhere else. Bonnette v. State, 277 S.C. 17, 18, 282 S.B.2d 597, 599 (1981); Ex parte
MeMillan, 319 S.C. 331, 335 (1995) (issue conceded “is procedurally barred.”).

Third, the Master_-in—Equity‘ held that Appellants failed to show démagcs to ‘support their

assertions. Order at 17-18. On appeal, they say that the Lower Court “fail[ed] to account” for the

- building Mr. Smith petformed after he discovered their fraud. Br. 38-39. A&E had to prove its

damages to the Lower Court. Appellants had the same burden. RFT Mgt Co. v. Tinslyy & Adams
.' L.I.P., 399S.C. 322,335,732 S.E.2d 166, 173 (2012). The Court held that they “produced no evidence |
of damages sustained by the Company” for the items (a) through (k) in Paragraph 32 of their
+ Counterclaim (Order at 17), which includes the Davis job (a), both Sealey jobs (b, k), and the Condolux
job (d). Order at 17; Answer at § 32. Mt. Vereen testified that he ‘;ha[d] no.answg£”' on ho.W; much he

~ was claiming for Condolu;( job and he had “no idea” if Mz, Slmth made any money off it. Aug. 2012 '
Mt. Vereén Tr. 400. They haven’t challenged the Master-in-Equity’s finding th_at they didn’t meet their
| burden on appeal, so it’s law of the case. Fripp, 396 S.C. at 441, 721 S.E.2d ét‘468. ' |
» Finally, and most importantly, Mr. Smith came to'Courtbwith clean hands and the Mastef—in- o
Equity had more than enough evidence to conclude that he’s differently situated than Appellants.
Appellants’ arguments ceﬁter on two issues: (1) side jobs, and (2) E. Smith and Sons. |

B. Mzr. Smith’s side jobs harmed no one. '

Mr. Smith and Mr. Vereen “agreed that each would finish any pre-existing jobs under the
" names of their own separate companies and at their own sep;irate expense.” Order at 3; June 2011
Smith Tr. 12, 13. Appellants list (1) bulldmg a fence, (2) working on Ms. Davis> home, (3) working |
on Mr. Sea.ly’s office; (4) working on Ms. Mann’s house; and (5) working on Mr. Perez’ home. Br. 36.

The fence Appellants complain about was constructed for Burrbughs and Chapin by EES under an
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August 2003 contract. June 2011 Smith Tr. 180—81‘, 295. The permits for that fence were also obtained .
. in EES’ name (i) and A&E didn’t pay a dime for the construction. Id. at 11. As for the Davis home
and Sealey office, the Court’s finding that “the Company license was used with permission of Smith
and Vereen, and no monies were paid to the parties and no expense paid b'y the Company” is
“ supported l_ay the evidencé. Otrder at 17; June 2011 Smith Tr.. 197 (Davis home) 198—200, 290 (Sgaley
office), 201. Ms. Mann’s home was permitted in her own name. Oct. 201i Srmth Tr. 120. Mr. Smith
hclped the Manns select subcontractors to build their house. Oct. 2011 Srrﬁth Tr. 121. He didn’t take
) a dime from Ms. Mann he did her a favor. Id. at 120—21 She dldn t have the money to pay Id |
The Perez house was never an A&E job, Mr. Petez submitted the building-permit apphcaﬂon
in his own name before A&E even existed. Defs’ Ex. 55; see a/so June 2011 Smith Tr. 181, 1»95; Oct. -

2011 Smith Tr. 96, 118-19. Appellants recognized that when they omitted it from their pleadings and

admitted at trial that they were not claiming it “as [a] corporate opportunity.” Oct. 2011 Tr. 101. A&E - |

A . never paid a dime on the Perez construction or any of the other side jobs. Oct. 2011 Smith T1 156,

172. Both Mr. Smith and Mr. Vereen wére working on non-A&E jobs during the Perez job‘T M. ét 173.
Appellants can’t achieve reversal by complaining about jobs, including tﬁose done for free,

that Mr. Véreen was aware of, that were never A&FE’s in the fitst Aplace, and that didn’t harm A&E.

C. Appellants can’t fault Mr. Smith for leaving, particularly when they rejected one
of the very proposals they complain about on appeal.

Appellants argue that the Master-in-Equity “completely disregarded” Mt. Smith’s time at E.

'Smith and Sons. Br. 35 (citing Order at 32). The Otrder speaks for itself; that’s simply ﬁop true. See
Order at 17-18. The Master-in-Equity’s deciéion is well supported, but -we"d be remiss in failing to
step back and look at implications of Appellants” argument. Boiling it down, fhey’fe saying that South
Carolina equity jurisprudence reciuires a shareholder in a two-person company. to keei) Working for
that company, even though he knows that his fellow shareholder stole millions, lied about it when
confronted, paid kickbacks on company-affiliated project‘s, and showed no sign of slowing down. '
\Equity didn’t require Mr. Smith to keep working so Appellants could conﬁnue lining their pockets.

The Lower Court found that Mr. Smith was entitled to the fourteen weeks of paid vacation
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leave. Order at 18. It believed Mr. Smith’s testimony (see June 2011 Smith Tr. 52-54) not Mt. Vereen’s.
For good reason: Mr. Vereen wrote every check out of A&E. A&E paid Mr. Smith duting that time.

" Aug. 2012 Mr. Veteen Tr. 301. Mr. Veréen knew he wasn’t at the office. June 2011 Smith Tt. 52 And

by at lcést October 4, 2007, (a date mentioned in Mr. Smith’s demand letter, Ex. 9), Mr. Vereen kne\'uvl -

that Mr. Smith wouldn’t work with h1rn anymore. June 2011 Smith Tr. 53. Why else would he apply
to be A&E’s qualifying party on October 2, 2007 (formerly only held by Mr. Smith)? Def’s Ex. 102. -

As for the Condolux project, the Lower Court found that “Vereen previously rejected the
construction proposal as not being profitable.” Order at 18. Mr. Smith :zind ML Vereen discussed the
job and Mr. Vereen didn’t want to do it. June 2011 Tt 50-51. Mz. Smith ensutred that E. Smith and |
Sons mairitéined insurance and paid for every expense. Oct. 2011 Snnth Tt. 195, June 2011 Smith Tr.
156, Mr. Vereen didn’t want any part of that job, he can’t change that now on appeal |

Appellants didn’t plead anything about the two other ]obs—Madlson Dnve and South Ocean
Boulevard, so they can’t fault the Master-m—Eqmty for not rnentlomng them. To put them in
‘ perspecnve A&E spent more on the Vereens’ dry cleaning over the years (&512 673.69, Ex. 40) thanb
the perrmtted cost (not profit) of those jobs. Def’s Ex. 70 ($8,800), Ex. 71 ($1,500). A&E pa1d nothmg
V ~on those jobs; it did pay for the laundry. The jobs also occurred in 2008 (Defs’ Exs. 70-71), Mr.
Vereen knew that the parties had parted ways by then—he had alrcady formed Grand Strand.
Appellants recogmzed as much below, when admitting that they were “not claiming the 3131 5007 as avl‘_ :
corporate opportumty because it was in April 2008. Oct. 2011 Tr 201. .

Finally, Ap_pe]lants argue that the judgment is meqmtable because Mr. Smith “invested
nothing” in A&E. Br. 37. That’s not true. Mr. Smith 'shéwed up to work every morning at 'rhe ofﬁce - |
- once the jobs started ro]lmg in. June 2011 Smith Tr. 13, 20. That initial $50, OOO contubuuon didn’t
give them the right to $2 million of A&Es assets. o

II. APPELLANTS’ FRAUD WARRANTED PUNITIVE DAMAGES.

First, thls issue is only preserved as to Mr. Vereen the other Appellants didn’t challenge the )
puniuve—damages below, See Mot. to Reconsider at 4; McMillan, 319 S.C. at 337 (can’t raise issue “for

the first time on appeél.”). Second, the Constitution is concerned about punitive—darnage,

\
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mulﬁphcation not division. E.g, BMW of N. Americav. Gore, 517 U.S. 559, 580-81 (1996) The pumtrve

damages awarded were 4% of the amount Appellants damaged A&E There’s no excessiveness

argument here. Appellants just ask the Court to “reverse/vacate” because the Order didn’t mention v

" Gore. Of course, they are holding the Lower Court to something of a double standard—Appellants “

" didn’t mention Gore either. Gore’s omission was harmless at best. Setting aside the award on this sort ‘

of technicality wouldn’t let Appeﬂants off scot free. The issue would just be tried again. We haven’t b_ -

- found a single case saying that reversal is required and the de #ovo standard Suggests that form-over-

_s_ubstance approach isn’t correct. Mischell, Jr. v. Fortis Ins., 686 S.E.2d 176, 183 1385S.C. 570 (2009).' ;

The Gamble factors largely “duplicative” of Gore's, were drscussed below Id. at 185; Order at A

- 40. The Master—m—Equlty discussed the reprehens1b1hty of Appe]lants conduct, the ﬁrst Gore factor |
4 Y’FId at 40. The second weighs the d1spar1ty between actual and pumtlve darnages Mztc/ae// 686 SE. 24 -
 at 184 The 4% ratio speaks fot itself. This State allows far more in similas cases. Eg. S.C. Code § B0
5140 (treble damages, unfair and deceptive trade practices). Finally, Gors third factor asks fora -

;cornparison between the punitive damages awarded here versus similar cases. Id. If anything, the award'i -

was too lenient. E.g. Brewer . Ingbl‘ Tech., Inc., 689 S.E.2d, 301 Ga. App 694 (Ga App 2009) ($650 OOO_

a punmve and $395,000 actual darnages when ofﬁcer rmsapproprlated corporate opportumtles)

CONCLUSION

For the reasons stated, the Coutt should sustain rhe judgment. If the Court accepts Appe]lants’

joint-and- several ot pumﬂve damages arguments, it should remand for a darnages hearing only Also

if the Court accepts (in patt ot in full) Appellants ]omt—and—several atguments, it still should rule that L

- A&E is entitled to prejudgment interest so that it may proceed with collection efforts against Mr. -

‘Vereen and the other Appellants who remain jointly-and-severally liable.

Respectfully submitted on August 22, 2018.
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