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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: ) ©  FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER )

CASENO.: 2012-CP-18-_
LAWRENCE R. POTTS, CANDACE )
MARIE POTTS, and LANETTE. )
ZIMMERMAN, )
Plaintiffs, )
)
VS. ) COMPLAINT :
: _ : ) CONVERSION/NEGLIGENCE o,
EDWARD E. YAGER, ) | e
' ) 20t & 3
Defendant ) AEs, = =
¢ ’ ~ wz. &,f‘ 0w
) g2 &y O
283, = 2
The Plamuffs above- named complammg of acts of the DcfcndanL,%Eb\%éﬁm‘n‘cécl, °
= 5
allege as follows:

ONE: That the Plaintiffs’, [awrence R. and Candace Marie Potts are

~citizens and residents.of County of Dorchester, State of South Carolina

TWO: That the Plaint‘iff, Lanette Zimmerman i§ the daughtér of

- Plaintiffs’, Lawrence R. and Candace Marie Potts, and lives in the state of Colorado

THREE: That the Plaintiffs’, Lawrence R. and Candace Marie Potts are

the owners of a 1984 Fbrty-Eight (48 ft.) foot refrigerated utility trailer. A cdpy of the Sout!

Carolina Certificate of Title for the subject trailer is attached as Exhibit A and incorporated

by reference.

FOUR: That the Plaintiffs’, Lawrence R. and Candace Marie Potts, and

their daughter (Plaintiff Lanette Zimmeriman) stored a significant amount of their personal

property in the subject trailer, including but not limited to; tools, furniture, Harley Davidson



motorcycle frames and parts, t‘ool boxes, welding equipment, electrical equipment, clothing,
kitchen aiapliances, an upright freezer, auto :md truck péﬁs, personal and financial
documents, wedding albums, an.d wedding certificates. An interim/preliminary list of stored
items of Plaintiffs” Lawrence R. and Candace Marie Potts is attached as Exhibit B and'
incorporated by reference. A inteﬂm/p'relimii‘nary list of personal property of Plaintiff,
Lanette Zimmerr_rian \/\'/‘ith e’valujatio;js is attached as Exhibit C and incorporated by reference.
FIVE: | ~ That since approxi‘mbately 2004, the subject -Lrailer of Plaintiffs’
Lawrence R. and Candace M.arie Pol‘ﬁs has'be_en stored by agreement between the Plaintiffs
and the D'efe‘:ndant.at the Defendant’s business known as “All Transportation Services,”
which i‘s physicaily located ét 1.837 N Main Streét, Suite 1, Summejrville, S.C 29483.

. SIX: | That‘Pla.in.tiffs’ Lawrence R. and C_andaée 'Marie‘ Potts and the
Deferidant had an agreement for anthly storage chafges. for the subject trailer, whereby
Plaintiffs’ Lawreﬁce R and Candace Marie Potts either paid the Defendant Sixty ($60.00)
Dollars per mont‘h by checlg payéble to the Defendant, or in Iieﬁ of a check, vthe Defendant
would accept Fifty ($SOI.OO) Dqllax‘s in cash. |

'Ove;' the years, the course of dealing between the Plaintiffs’ Lawrence R. and
Candace M%u‘ie Potts and the De.fendant would‘be that the Plaintiffs’ would occasionally pay

rent several months in advance and they would occasionally pay rent several months in

arrears.



t

SEVEN: That the Plaintiffs’, Lawrence R. and Candace Marie Potts
utility trailer that was used for étorage of their belongings was secured with two heavy pad
locks.

EIGHT: That the Defendant was aware that the .subject trailer was used
by the Plaintiffs’, Lawrence R. and Candace Marie Potts and Lanette Zimmerlﬁan for the
storage of their personal household items and belongings.

NINE: That on or about early November of 2011, the Plaintiffs’,
Lawrence ‘R. and Candace Marie Potts went to the Defendant’s business where their trailer
was sto.red. The purpose of their trip .that day was to pay the Defendant Nine Hundred
($900.00) Dollars in back due rent. When the Plaintiffs’ arrived at the Defendant’s place of
business- (All Transportation Ser\l/ices, 1837 N.t Main Street, Suite 1, Summerville, SC
29483,)vthe Plaintiffs’, Lawrence R. and Candace Marie Potts noticed that their trailer was
missing from the faciliiil.

TEN: Thé Defendant advised the Plaintiffs’ that their trailer was no
. longer therc, because the Defendant had sold the Plaintiffs’ trailer to satisfy back storage rent
that he was owed. Thereafter, the Defendant provided to the Plaintiffs’ a South Carolina
Department of Motor Vehicle’s Bill of Sale dated October 26, 2011, for sale of the Plailitiffs’
trailer to Tony Mitchell of Ladson, South Carolina, for One Thousand ($1000.00) Dollars.
That Bill of Sale is attached as; Exhibit D and incbrporated by reference.

ELEVEN: The Defendant advised the Plaintiffs’ that when their trailer was

'~ sold on October 26,2011, to Tony'Mitchell it was empty.



TWELVE.: | That after learning that their trailer had been sold without vtheir '
authorization tovTony Mitchel!, the Plaintiff, Lawrence R. Potts contacted Mr. Mitchell to
determine if he still owned the trailef. At that time, Mr. Potts learned that the tiailer had been
sold for scrap and‘that the proceeds totaled Four Thousand Three Hupdfed Fifty-Two
($4,352.00). A copy-of documents from Don’s Car Crushing in' Ladson, South Carolina, is

attached as Exhibit E and incorporated by reference.

THIRTEEN: . That the Plaintiff, Lawrence R. Potts believes that the fair actual

value of the wrongfully converted trailer igeEi ghteeniBieusaindi S0 000 D OHATER

FOURTEEN: | That at no .time d1d the Deféndantvevj.ef contact the Plaintiffs’,
and advise them that the items stored in the trailer were gone/miésing. At no time prior to
the Defendant’s dispési;ion of ‘the Plaintiffs’ assets and‘ personal- belon>gings~ did the
Defendant ever contact the Plaintiffs’. At all times, the Defendant had _the Plantiff,
Lawrence R. PoLLs cell phoné numEer, and at all times the Plaintiffs’, Lawrence R. and
Candace Marie Potts lived at 168 Aleene Drive, Summerville, SC 29485. The Defendant ﬁad

been to the Plaintiffs’, Lawrence R. and Candace Marie Potts home on prior occasions.

FIFTEEN: ‘That during the nine months that rent was unpaid, the Plaintif‘_f,
Lawrence R. Potts stopped by the Defendant’s facility/place of business on numerous

occastons, either as a social visit to say hello or to explain that his finances were tough, but



that he intended to éventually get caught up and pay all ba.c4k,due\ rent. On these occasions,
the De‘f@ﬂdéﬂt was always in' agreement with the payment arrangements,.and fine Defendant
advised the Plaintiff, Lawrence Potts, that he knew that the Plaintiff would bay him when he
had money.
PLoBerty {0 his own use.
SEVENTEEN: LTNAThe Defendant’S conversion of the Plaintiffs . a

e 11 , . , . ) ) . . . . . 5 . .
%@%@&M“dﬁ%}}%}%l property. to-his own use was without the Plaintiffs’ permission .and

¥

sconsent.

EIGHTEEN: | That the Defendant failed to exercise ordinary care or the degree
ot'care,‘which wpuld have been Aexercise‘d by a person of ordinary care and prudeﬁce in the
protection of the PIzﬁntiffs’ property, which was a dircct and proximate cause of the injuries
and damaées sufferéd by the Plaintiffs’ herein, Said acfs bein.g in violation of the laws and
statutes of the State of South Carolina.

NINETEEN: That as a direct and proximate result of aforesaid acts of the

Defendant, the Plaintiffsigsufferedsthe.loss of their property anclhave mcurred;motxonal

R A

Wk oEL ;qﬁié;,;.,-i ”“—’@‘*“’”"“‘W

gredistress as a resultof said neg’;'li'gen‘c'é‘dﬁ-'ath'étpanﬁb‘ﬁ the'@@:ﬁi‘lg%ﬂkﬁmi
TWENTY: That the Plaintiffs’ believe that they are entitled to a Judgment

against the Defendant for such actual and punitive damages as try or fact may find.



WHLEREFORE, the Plaintiffs’ are informed and believe they are entitled to a
Judgment against the Detendant for a such sum of actual and punitive damages as try.or fact
may find, together with the Costs Qfdisbursdﬁents of this action, for such other and further

relief as the Court may deem just, equitable and proper.

DeLuca & Maucher
Attorneys-at-Law

Post Office Box 9
Goose Creek, SC 29445

(843) 572-174¢
W7

Goose Creek, South Carolina
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THE SOUTH CAROLINA DEPARTMENT OF MOTOR ‘VEHICLES HEREBYCERTIFIES THAT THE PERSON HEREIN IS HE 5\
REGISTERED BY THIS DEPARTMENT AS THE LAWFUL OWNER OF THE VEHICLE DESCRIBED SUBJECT TO THE &
LIENS, IF ANY, HEREIN SET FORTH. , o )
MARCIA S. ADAMS © MARK SANFORD -
EXECUTIVE DIRECTOR © . GOVERNOR
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Page 1 of 1

lLr.potts

From:  "LANETTE ZIMMERMAN" <lanettezimmerman@msn.com>
To: “lpotts12" <ipotts12@belisouth.net>

Sent: Sunday, March 04, 2012 11:57 PM

Subject:  Regarding the property that was stolen
To whom it may concern:

My name is Lanette Zimmerman. I had stored several household and personal belongings in my father's
(Lawrence Potts) trailer. Below is a list of those items. 4

3 Baby books (my childrens birth history) ($priceless) .
Y Green hope chest containing my childhood photos, wedding photos, and trophies ($priceless)

1 living room couch ($300)

1 living room chair ($100)

5 piece hand made porcélain canister set ($300)

1 hand made porcelain cake plate ($125)

5 piece cast iron cookirg set ($175)

1 set.of Corell dishware ($40)

3 Silver Collectors Disney spoons. ($90)
3 Disney Lithographs ($150)

1 California’ King water bed ($100) o o

Assorted photos and paintings of my children ($400)

Assorted Little Tykes toys ($250)

1 32in console tv {$200)
Assorted clothing ($300)

1 Little Tykes Cottage bed ($200)
1 washer ($100)
1 dryer ($100) .
1 Set of Dress Green US Army Uniform ($400)

%)

431
2

1003 40 M
J

w,y-u 3
I

© ALK00D 831531400

I .am sure there are more items.that'1 can-name at this time due to the fact that this is already a very
emotional lose to me. , . '
For any reason you need to speak to me, you can reach me at 720-469-6693

Thank you,

Lanette Zimmerman £

gn:€ Wd 6100 LI
Ad0D 03t

s

3/5/2012



South Carolina Department of Motor Vehiles | _ ssammseusons

Check One:
7] Purchase License Plate
BILL OF SALE [] Transfer License Plate
{Must Be Typed or Printed in Black Ink) L
L ELRIPHD & PEEN? |
' Seller . . v
/837 /(/0/2’/‘// PIEIN ST SOMARENUILLE S-< oL

Street City State ZipCode
state thaton Lhe | Jéf// dayof __ JCTOBEN Yr._X0// _the following vehicle:

MAKE UT/Z_/T‘/ MODELA/ OME

BODY TYPE ¥8f KELEFEX yEarR /283
VEHICLE IDE;J_TIFICAT_ION NO._ /U YV52 YE3EUITSS O/
was sold to . . /@/‘V)’ /17//‘6/'/6‘(_ L

LICENSE NO. o NE

Buyer

S L Aos0n S C -
Street c ' '

City State ZipCode
And the aboxe descnbed -vehicle is free of all |

. AR—
liens and encumbrances in the buyer’ s name e\cept 'gn (;.,,' o
R L [
Ceiar i
NONE EESL
£y Ty~ =
(List here any mortgages, l:iens. or encumbrances) r—;i‘o :;,\} w
> ) S5 O
= - r\\ -
Sale price Of VERICle woovrorrooorromoorosreorreeee S ;5;/ (20099 g"é £ x
,
— o Tyt
Less rade-in .o coeeeie e e $ ZEKO == w
) o < =
Taxable ToOtal oo e e . 3 sé/ o OQ <o

Federal and.State law requires that you state the mileage in connection with the transfer of ownership. Failure to complete
or providing a false statement may result in fines and/or imprizonment

[ state that the odometer now reads - . S

o (no tenths) miles and to the best of my
knowledge thatitreflects the ACTUAL MILEAGE ofthe vehicle described herein, UNLESS one of the following statements
is checked.

STOP! DO NOT check one of the following unless it applies.

L

I hereby certify that to the best of my knowledge the odometer réading reflects the amount of mileage in EXCESS of
its mechanical limits. '

_____ 2. [hereby cérufy that the odometer reading is NOT the actual mileage, WARNING: ODOMETER DISCREPANCY
VWARNING: Federal and state law requires that you state the mileage in connection with the transfer of ownership. Failure
to complete or providing a false statement may result in fines and/or implisonmem

Signatuie(s)

ate Sl"na[UIE\b) of Seller(s) Date

JoMNY ST rcHELL

L | Er PRy L YiTGEK
Hand Print Name(s).of Buyer(s) §43-200- KS0S Hand Print Name(s) of Seller(s)

Return to: South Carolina Department of Motor Vehicles
P.O. Box 1498

Blythewood,S.C.29016-0024

ANY ALTERATION OR ERASURE VOIDS THIS DOCUMENT.
ORIGINALS MUST BE SUBMITTED TO THE DEPARTMENT.
Forrm4031(Rev.8-05) :
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! \‘Em‘ oF COU:‘}J‘T\{ : - Date Order V‘Vrme?
OU%C\QESTER C%%n’s Car Crushing (Ladson) } L/ 6/ 7 7 /,/ ]
. ) Order \Xrittfaln By ’
Parts Car ‘ . Sclrap Car D ' r /ﬁ/ﬁ,ﬁ;{)?‘\ j:
. Stock Number )

[PY27517]

Address ‘ ' City/State ,

Ly g (Nreamem Ry B o

Cuslomer Phone}.(uf;ber Vehicle Year Make/Madet

Customer Name

Vehicte Identi{icaﬁon Number

ey ToT-lekr [#3 7@/@»,4gd UdY V$7dF7% FUFT99 of

>

Tow Vehicle Type : Tow Vehicle Tag # Driver Identification # {S.C. DL) Driver Contact Number
/7 /7 3 T -
2 o i
A28 S - J : j L
v / v \{ . - :
— /000
. / ) i ~
\ SR : L 2R 700
‘ ) . Incoming Inventory o / Eﬂ— ' l ] \)\') é /L' ’
] Missing Parts Deductions $ Catalytic Converter Count p, / - &, ¥ T BILLOF SALE : - - .
|| Body Part Hood $10.00 [ /(4 For and in consideration of A : doliars, receipt of which is acknowiedged, and the removal of the
| | Bcdy Part Trunk Lid " $10.00 Aluminum Wheel Count ‘ : above descritied vehicle from my property, | agree to sell and convey 2ll rights, title and interest in the following
| | Bumper --Front/Cover $10.00 If Steel.Wheels Check Here ,W motor vehicle to Don's Car Crushing, inc. -
Fender all or Any $10.00 ea Battery {Circle one)  Yes o7 : - . o
- Bumper - Rear/cover $10.00 ) . /{/)4 :’hetrert:y acknowlelt_jge to [Dpn‘s Car Crusl’;ing, lnc.Aﬂ;at lh:.vzthe fuil Ilegz‘ai titie toiheh?l?ovle.motor vehi;le, a{]fd
1 . . N B £ Il . ¥ i
Catalytic Converter . $25.00 Hazardous Materiars: Dedu}!{ions 1at there are no xens‘.c aims or encum rances of any kind agans t’e motor vehicle agree to indemnify
Doors ary al $15.00 ea Fanks e Propans Sic: 330 o and hold harmless Dgn s Car Crushing, inc., its employees and agents from and against all claims, losses and
- - Y A - pane.elc: Wea liability, inciuding 2l not fimited to atlorney’s fees, arising or resulting from any injury or damage receved or
|| Aherr.‘»ator $5.00 SPFBY Pamt.Cans $5.00 ea sustained by.miself br others or my property occurring in the process of removing the above motor vehicle
|_| AJC Compressor ) $5.00 . Oils or Lubricants $15.0_0 ea from my-ropdry. I the egent that any action shculd be brought contesting my legal right 1o sell the above
|- ] Interior Parts $10.00 ea. . . Solvents $15.00 ea vehigfe, Lagy , Fless, indemnity and defend Don's Car Crushin, 2. Inc. from any such action.
B Engine $30.00 , : o L4 y / s o YA
| 1 Transmission $15.00 . Signed £« Witness __ Gl oB A
Rear Differential ~ $15.00 Price-Paid for Vehicle e U * _
|| Head Lights $5.00 ea. Q\O Print Name ' / = 5 . '
- Tail Lights . $5.00 ea. Less Deductions - (3 9IS /9 7 -7 /
=1 R Dat: 7 e ! g £
| | Tires and Wheels $5.00 ea. b ate / & L7 / / Dat - 7 . / i
| Side Glass $5.00 ea. Tow Rate § (+) SCOL
L] Windshield F/R $10.00 ea. . :
| ] . Allin$ (Total)_ (=)
Excessive Trash $25.00
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Ticket Listing 11/4/2011 1:46:55PM
e 10/1/2011 To: 11/4/2011
(s Reported In: tn '
ficket # Date |--Quantity--| [ememmmeas Revenueg---------|
Truck Cust. 1D Mat'l 1D Net Units $/Unit , Mat'l Tax Misc. Total

57989 10/12/11  RED TRUGENERAL PUHUPSTL 15.03 13.50 hw $4058.10 $4058.10
58020 10/12/11  WHT TRUGENERAL PUICARS 10.27 13.50 hw $2772.90 $2772.90
58083  10/13/11 BIG TRUCGENERAL PUHUPSTL . - 8.16 13.00 hw  $1601.60 $1601.60
58768 10/21/11  SILVER TGENERAL PUESCRAP - 0.65 13.00 hw $169.00 $169.00
58768 10/21/11  SILVER TGENERAL PUIELEMTR 1740.00 b 0.30 b $522.00 $522.00
58768 10/21/11  SILVER TGENERAL PUIALCL 153.00 Ib ) 0.65 b $99.45 $99.45
5g768 10721711  SILVER TGENERAL PUIBATT 200 EA 6.00 EA $12.00 $12.00
58768 10/24/11-  SILVER TGENERAL PUIBRASS - 95.00 lb 1.60 b $1562.00 $152.00
58768 10/21/11  SILVER TGENERAL PUICOBB 175.00 lib 310 b $542.50 $542.50
sg768  10/21/11  SILVER TGENERAL PUICO2 45000 Ib-  -2.50 b $1125.00 $1125.00
58768  10/21/11 -SILVER TGENERAL PUICO1INS 157.00 llb 1.65 b $259.05 " $259.05
58768 10/21/11 SILVER TGENERAL PUIELEMTR 27.00 b 0.30 Iib $8.10 $8.10
59251 10/27/11 - WHT TRUGENERAL PURRLORT" 21760:00- ib 0:20 lib- $4352.00 $4352:00
69362  10/28/11 WHITE TRGENERAL PUISCRAP 2.27 14.00 hw $635.60 ' $635.60
59417 10/29/11 "WHITE TFGENERAL PUESCRAP 2.01 14.00 hw $562.80 $562.80
59420 10/28/11  WHITE TFRGENERAL PUICO1 12.00 IIb 2.50 I'b $30.00 " $30.00
59420 10/29/11 'WHITE TRGENERAL-PUICO2INS 10.00. b 1.30 b $13.00 $13.00
59420  10/29/11 WHITE TRGENERAL PUIALRIM 18.00 EA 0.80 EA $14.40 814,40
50420  10/29/11, WHITE TFGENERAL PUACRADDRY 7.00 lio 0.75 iIb $5.25 ¥ 525
59420  10/29/11  WHITE TRGENERAL PUICO2INS 31.00 Iib 1.30 llb $40.30 $40.30
59420  10/29/11  WHITE TRGENERAL PUICO2INS 96.00 ilb 1.30 lb $124.80 $124.80
Ticket Total 54.67 $22218.25 $22218.25

.STEPHENS JEROME
59242 10/27/11  LN10130 008694543 SCRAP 0.44 13.00 hw $114.40 $114.40
59242 10/27/11  LN10130 008694543 ALCANS - » 60.00 Iib 0.65 lib $3S.00 $39.00
Ticket Total - 0.44 $153.40 $153.40

N

STEPHENS, JEROME
57737 10/08/11 TAN CHEGENERAL PUICARS 2.57 13.00 hw $668.20 $668.20
57787 10/09/11  LN10130 008694543 SCRAP 0.71 13.50 hw $191.70 $191.70
58023 10/12/11  LN10130 008694543 CARS 2.03 13.00 hw $527.80 $527.80
58398 10/17/11  LN10130 008694543 CARS 1.84 13.00 hw $478.40 $478.40
i Ticket Total 7.15 $1866.10 $1866.10

STEWARD, STONEY
59150 10/26/11  LN10915 008920098 ALCL 10.00 Iib 0.55 b $5.50 $5.50
Ticket Total $5.50 $6.50

STEWART, JAMES
59547 10/31/11 RED PICLGENERAL PURALDRT 24.00 Iib 0.20 b $4.80 $4.80
59547 10/31/11  RED PICLGENERAL PUMWHSESCR, 460.00 Hb 0.11 lib $50.60 $50.60
59547 10/31/11 RED PICLGENERAL PURVHSESCR. 16.00 Ilb 0.11 Il $1.76 $1.76
Ticket Total i $57.16 $57.16
Page # 184
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ton's Car Crushing - Ladson
10 Royle Road . .

adson, SC 29456

Ticket No 159251
Date :10/27/11
Phone :(843)821-6000
Fax :(843)871-8262

 GENERAL PUBLIC

22

‘ustomer:
TEIN, ELY
ieneral Public’
rek :  WHTTRUCK - | Gross™ - 0O b “Scalet In 214 pm
ocation:  LDSN Ladson Yard: - Tare: 0 b Scale1 ~ Out 12:00 am
~ontainer ID . Neti 0 ‘lb ‘
Seal ID 0 £ 21760.000 b
VeighMaster:  GAINEY - . GAINEY . Material$  4352.00
= Delivery § 0.00
river: Misc $ 0.00
Tax $ 0.00
temarks: . Total§  4352.00
Have a great day!!! Received $ - 4352.00
Check # 29418
» )
1ATERIAL QTY UNIT-$ DELIVERY-$ MISC-$ TAX-$ - TOTAL-$
LDRT . 21760.000 fb. . 020 4352.00
\Juminum Dirty .
3435200
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STATE OF SOUTH CAROLINA. ) -

IN THE COURT OF COMMON PLEAS

) © - FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER “~ )" - - - CASENO. 2012-CP-18-1764
LAWRENCE R. POTTS, CANDACE
MARIE POTTS and LANETTE
ZIMMERMAN,

Plaintiff,
ANSWER

V.

EDWARDE. YAGER, ;-

)
)
)
)
)
)
)
)
)
)

Defehdani; .

The Defendant would Answer the Complaint of the Plaintiffs as follows:

FOR A FIRST DEFENSE

. Each and every allegatzon of the Complamt not hereinafter specxﬁcally admitted,

quahﬁed or explain, is denied.

. With respect to Paragraphs 1 and 2, the Defendant lacks sufﬁment information to form a

belief as to those allegatlons, and therefore denies the same.

. Péragraph 3 is admitted. _ 7 »
. With respect to Paragraph 4, the Defendant lacks sufficient information to form a belief

as to those allegations, and therefore denies the same.

. With respect to Paragraph 5, the Defendant would%dmit that the trailer was stored on

Defendant’s property at the address indicated with Defendant’s agreement with Plaintiff,

Lawrence R. Potts, but would deny the remaining allegations.

. With respect to Paragraph 6, the Defendant would:admit-that he had an agreement with
the Plaintiff, Lawrence R. Potts, to store the trailer for the sum of Sixty (360.00)-Dollars |

per-month. The Defendant would also admit that over the“years the Plaintiff would
sometimes pay in advance and sometimes in arrears. The Defendant would affirmatively

allege that the Plaintiff made:no.payments after Noyember,; 2009., The remaining

allegations are denied.

. With respect to Paragraph 7, the Defendant lacks sufficient information to form a belief

/



FOR A THIRD DEFENSE

19..Each and every allegation of the First and Second Defenses above are repeated hereinas -

A fully as if set out verbatim.
~ 20. That on August 1, 2011, the Defendant notified the Plaintiff, Lawrence Potts in writing,

. that as of that date he was twenty (20) months in arrears, and that the sum of One
Thousand Two -Hundred ($1200.00) Dollars was past due. He notified the Plaintiff of his
default, and that ifthe'delinquenéy was not corrected, the trailer would be deemed
abandoned, and would be sold. Despite written notification by the Defendant to the | .
Plaintiff, the Plamtlff took no steps to remedy the default. The Defendant considered the

trailer abandoned, and sold it on October 26, 2011. The faxlur_e of the Plamtlff to_remedy _

the default constituted an abandonment by him of the subject trailer.

WHEREFORE, having fully Answered the Complaint of the Plaintiffs, the Defendant

would pray that it be dismissed, and for such other-and further relief as is proper.

“RAMPTON, P.A.

Summerville, SC 2948
Phone: (843) 871-7765
Fax: (843) 875-6657

jef@chellisandframpton.com
Summervill; , South Carolina

7/2) 2%

(12-5278)
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\ . _ FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER ‘ : _ ‘ CASE NUMBER 2012CP1801764
IN THE COURT OF COMMON PLEAS S :

Lawrence R Potts Candace Marie Potts Edward E Yager " CERTIFIED COPY

Lanette Zimmerman

/- -do/5

o,
: Clerk of Court
PLAINTIFF(S) - - ' . ‘DEFENDANT(S)"™

- Attorney for: [_| Plaintiff [_]| Defendant
' : [ ] Self-Represented Litigant

S DISPOSITION TYPE (CHECK ONE) - . - ..
(J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

57 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
= decision rendered. [ ] See Page 2 for additional information, ' - : :

5‘[ Submitted by:

[J ACTION DISMISSED (CHECK REASON): [J Rule 12(b). SCRCP; - [JRule 41(a), SCRCP (Vol. Nonsuit):
(] Rule 43(k), SCRCP (Settled); - [ Other: . _ _ ' o
; (] ACTION STRICKEN (CHECK REASON): ; [ Rule 40(j) SCRCP;~ [] Bankruptey;
[ ] Binding arbitration, subject to right to restore to confirm, vacate ot (] Other:
; -modify arbitration award; :
O :

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed: N Reversed; | Remanded; 1 Other: . .

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL. OR ADMINISTR‘ATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. :

IT IS ORDERED AND ADJUDGED: [ sec attached order: (formal order to follow) [] Statement of Judgmient by the Court:
' ORDER INFORMATION

This order [X] ends [_] does not end the case. )

Additional Information for thé Clerk:

r _ .~ . INFORMATION FOR THE JUDGMENT INDEX _ S l
Complete this section below when the Jjudgment affects’ title to real or personal property or if any amount should be enrolled. If !
there is no judgment information, indicate “N/A” in-one of the boxes below. ) L )

Judgment in Favor of - . Judgment Against " Judgment Amount To be Enrolled
{List name(s) below) . , {List name(s) below) (List amount(s) below)

I

If applicable, describe the property, including tax map information and address, referenced in the order:

. . . [

. . - 1
L The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civi] Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the Jjudge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

_ judgment details,
Carmen T. Mullen 2142 1/26/2015
Circuit Court Judge o : Judge Code " Date
CPFORM4Cm B

SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Lawrence Potts and Candace Potts
Plaintiffs,

VS.

Edward Yager,
Defendant.

vvvvvvvvvvvv‘ s’

THE FIRST JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS
Case No.: 2012-CP-18-1764

ORDER

CERTIFIED COPY

J-de-AplS
Pyl sl

———
Clerk of Court
Dorchester County

This matter came before the Court as a bench trial on November 18-19,2014 in

Dorchester County. Present at the bench trial were Michae!l Maucher, attorney for the

Plaintiff, Lawrence Potts, and Jenny Horne, attorney for the Defendant, Edward Yager.

After considering the evidence presented at trial and the arguments of counsel, the Court

makes the foilowing Findings of Fact:

FINDINGS OF FACT

[ .On July 1, 2006, a Personal Property Rental Agreement was entered

into between Edward. Yager (hereinafter " Yager") and Lawrence Potts (hereinafter .

"Potts") with Potts listed address al Ramelias Drive. Yager is the President of All

Transportation Services. Inc.. a trucking and storage company located in Summerville,

South Carolina. The agreement permitted Potts to store a forty-foot trailer with All

Transportation-8Crvi 2atts paid through November 2009 and then did not make a

payment loff twenty months following Potts was in default under the /\greémem.

2. An employee ot All Transportation Services. Donna Quattlebaum

(heretnalter "Quattlebaum"), testitied that either Yager or herself called Potts monthly

s
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7. ~James Proctor testified, 4s an expert in the trucking business. He states he

has been in trucking since at least 1 993 and is a mechanic and that the value of the 1raj ler

was $5,000. Proctor testitied when the trailer was opened 4 lhere was furniture, washer

and dryer and mountcd bull horns in the trailer. Pr octor then sent his mechdmc mn to Jook
to see if there was cmvthms_ of value to him and he did not. Proctor did not accept Tony

Mitchell's offer to take all the contents of the trailer for $50. Among the items Potts

~ allege was in the trailer was a Snap-On tool box. Proctor testified a Snap-On tool box

wou]cl be at least 6- 7 feet tall and 8 mt wide and the valuc, would be $8,000 - $10.000
dollars and that any mechanic would understand the value and states neither he nor his

mechanic saw any such Snap-On tool box.

8. Troy Potts, the son of Lawrence and Candace Potts, testified he and
five friends moved his parents things from the Ramelias home to the trailer at All
Transportation. Those three days of the move in 2007 were the only time he had ever

been in the trailer.

9. ~ Candace Potis, wite of Lawrénce Potts, testified that the jewelry she wore
on a regular basis was mistakenly placed in the trailer during the move {rom the Ramelijas
home and realized it on the third day of the move in 2007. Mrs. Potts testified she never
went back in the trailer after the October 2007 move to r¢tain her jewelry or anything
else. Mrs. Potts further testified their family‘ struggled after their trqcking business closed

down in 2009 and were unable to pay their bills.

10. - Mrs. Potts further testified i‘t'never occurred to her to sell any of the items _

in the trailer to pay the back due rent to All'T ransportation or other bills. She testified



Beaufort, South Carolina
P
January fs , 2015
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The Hotorable-Carfiien T. Mullen .

Presiding Judge, First Judicial Circuit
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Jenny A. Hotne*
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May 20, 2016

Via U.S. Mail

Jenny Abbott Kitchings, Clerk of Court
The South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re: Lawrence R. Potts, et al. v. Edward E. Yager

Appellate Case No.: 2015-001472

Dear Ms. Kitchings:

JENNY HORNE LAw FIRM, LLC

Attorneys and Cowunselors at Law
133 East 1st North Street, Suite 5
Summerville, SC 29483
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Enclosed for filing, please find the following items for filing in the matter o.f Lawrence R. Potrs,
Candace Marie Potts, and Lanette Zimmerman v. Edward E. Yager (Case No.: 2015-1472):

> Respondent’s Final Brief (14 Bound Copies, 1 Unbound Copy)

> Respondent’s Proofs of Service (Re: Final Brief of Resp
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With kind regards, I am
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cc: Michael A. Maucher, Esquire (Via U.S. Mail)
Kevin R. Eberle, Esquire (Via U.S. Mail)

Sincerely,

ondent and Rule 211 Certificate)
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Case No. 2015-001472

Lawrence R. Potts, Candace Marie

Potts, and Lanette Zimmerman,
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Edward E. Yager,
Respondent

PROOF OF SERVICE
(Final Brief of Respondent and Rule 11 Certificate)

I certify that on May 20, 2016, I mailed one copy of Final Brief of Respondent and Rule
211 Certificate to Jenny Abbott Kitchings, Clerk of Court for the South Carolina Court of
Appeals, by depositing a copy of same in the United States Mail, postage prepaid, addressed as

follows:
Jenny Abbott Kitchings, Clerk of Court

The South Carolina Court of Appeals
Post Office Box 11629
Columbia, South Carolina 29211

lorye (SC Bar #14179)
orth Street, Suite 5
ifle, South Carolina 29483
(84 73-1721
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STATEMENT OF ISSUE ON APPEAL

Plaintiffs’ allege that the trial judge erred in finding that the plaintiffs could not prove any

damages in entering judgment for Defendant.

STATEMENT OF THE CASE

On July 19, 2012, Plaintiffs.brought this action against Defendant alleging that Defendant’s
conversi_bn of the Plaintiffs’ trailer and personal property to‘ his own use was without Plaintiffs’
permission and con_sént. (R.10.) On:September 21, 2012, Defendant answered that despite written
notification by him .to the Plaintiff regarding Plaintiff’s default, Plaintiff took no steps to remedy
the default. Defendant considered the trailer abandoned. The failure of Plaintiff to remedy the
de;fault constituted an abandonment by him of the subject trailer.'(R.ESO;)‘A two-day bench trial
‘was held on November 18, 2014 and November 19, 2014, and an Order was entered on January
26, 2015, finding “the testimony of Lawrence and Candace Potts not credible. Particularly, the

values assigned to the contents of the trailer is outrageous to the court-and is unsubstantiated. As

- damages remain improven, this Courﬁ finds for the Defendant, Edward Yager.”- Plaintiffs’ post-’

trial motion was denied on June 3, 2015. (R.3.).-

'STATEMENT OF FACTS

Plaintiff Lawrence R. Potts and Defendant Edward E. Yager (Defendant) entered into a

rental agreement on July 1, 2006 for the rental of a parking space located at 1837 North Main -

Street, Summervilie, SC 29483. (R. 35-36.) ljnder the terms of this rental agreement, Plaintiff
agreed to make regular payments of $50.00 per month in additioﬁ to his $50.00 security deposit.
(R. 36.) Plaintiff also agreeciv’chat if he failed fo- “abide by the obligations of this agreement,
| including the obligation to make rental payments when due, [Defendant] shall have the option to

cancel this agreement by providing? days written notice to the renter.” (R. 98.) The agreement
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Becéuse the parties did not arvnen‘d"the contract, undér the unambiguous terms of the parties’
agreémerit the Plaintiff defaulted onfhe contract and Defendahf was within his rights to terminate
the contract pursuant to paragraph 8 as a matter of law. Under the parties’-agreement, when Mr.
Potts failed to “abide ‘by the obligations of [the] agreement . . . [Deféndant Yager] [h_ad] the option
to cance] [the] agreement Ey providing 7 days written notice to [Mr. Potts.]” (R. 145, 18).
Alternatively, the agreement cQuld also have 'béen terminated Within thirty days by providing |
written notice to the other party. (R. i45, 911). Here, Deféndant provided plain, written notice to
the Plaintiff at Plaintiff’s last-known address. (R. 148:) This letter was'sent to the address provided
by the Plaintiff on the partieé’ contract, 107 Ramelias Drive, Summerville, SC 29483. (R. 145, R.
148.) - | ' |
Because Defendant geﬁt proper notice to the Plaintiffs of his inte.:nt to terminate the.contract
and cure the deficiency throﬁgh sale of property to the last known address, which was plainly

written on the parties’ contract, Defendant’s actions were supported by the ‘plain agreement of the

parties. See Pinckney v. Peﬁiiohn Buildgrs, Inc.; 289 S.C. 405, 407, 346 S.E.2d 533, 534 (Ct. App.
1986) (uphbldingjﬁdgmen;c in favor of Defendant lessors who sold a delinquent lessee’s property
to recoup unpaid rent). (R. 145, R. 148) Fu_r‘themlbre, tﬁe contract specifically absolves
Defendant of any liability for harm _tﬁat comes tovPlaintiffs’ property.' (R. 145, 96). Because
Defendant had the legal right to sell Plaintiffs’ property, and the péfcies agreed that Defendant
would not be liable for any harm. that came to the Pléintiffs’ property, no breach occurred and
Plaintiffs’ claims for conver.sion shoﬁld be dismissed as a matter of law.

- STANDARD OF REVIEW

In Townes Associates, Ltd. v..City of Gréenville, 266 S.C. 81, 86,221 S.E.2d 773, 775

(1976), the court recognized “In an action at law, on appeal of a case tried without a jury, the
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-Summerville SC 29483
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Charleston SC 29403
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Lawrence Potts v. Edward Yager
Appellate Case No. 2015-001472

Dear Counsel:
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Enclosed is the decision of the Court. The remittitur will be sent as provided by
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)
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Very truly yours,
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The Honorable Carmen T. Mullen



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Lawrence Potts, Candace Marie Potts, and Lanette
~Zimmerman, Appellants

V.
Edward E. Yager, Respondent,

Appellate Case No. 2015-001472

Appeal From Dorchester County
Carmen T. Mullen, Circuit Court Judge

Unpublished Opinion No. 2017-UP-464
Heard October 5, 2017 Filed December 20, 2017

REVERSED AND REMANDED

Michael Allan Maucher of DeLuca & Maucher, LLP, of
~Goose Creek and Kevin Roger Eberle of Charleston, for
Appellants.

Jenny Anderson Horne, of Jenny Horne Law Firm, LLC, -
of Summerville, for Respondent.

PER CURIAM: Lawrence R. Potts (Potts), Candace Potts (Candace), and the
Potts' daughter, Lanette Zimmerman, (collectively, Appellants) appeal the trial
judge's denial of their claim for conversion against Edward E. Yager (Respondent)
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following a bench trial. .Appellants argue on appeal the trial judge erred in ruling
in favor of Respondent based on the judge's finding of a failure of evidence to
support damages. We reverse and remand for reconsideration ‘of any damages that
may be due in relation to disposal of Potts' trailer alone.

1. As to Appellants' argument in their brief that they met all the nccesSary
elements to be entitled to a judgment on their conversion action based upon

Respondent's failure to follow the proper statutory guidelines, we decline to
address the same. Appellants do not raise a separate issue in this regard, but only

argue it in conjunction with their argument of error in the trial judge's finding that
g ] g ] ‘ juag g

damages were not proven. See Rule 208(b)(1)(B), SCACR ('fOrdinarily, no point
will be considered which is not set forth in the statement of the issues on appeal.").
Further, there is no argument of counsel before the trial Judge, nor any briefs
submitted to the trial judge, in the record before us. The record contains absolutely
nothing to show the parties' trial positions or any law in support of their positions
concerning whether there was in fact a conversion of the property under the facts
of this case. The trial judge also made no mention whatsoever on the validity of
Appellants' conversion claim in her order. Rather, she resolved the matter solely
on the basis of damages, and that is the only issue Appellants raise to us on appeal..

drsim b ey gmivn s mnre v ey am om e . PO | PO .y "4 PSR h
Nt arcues an anneal that he had the Togal st el
[ Lllﬁ\,l\":’ A bll\/y\/ul Lrloau 1N aiCend Llise LA S S I N O G S k\‘ 7 LY

We also recognize Responde )} 8
Appellants’ property and, therefore, Appellants'claim for conversion should be
dismissed as a matter of law. However, he fails to specifically raise, as an
additional sustaining ground, that he did not convert Appellants' property.
Accordingly, we decline to address whether a conversion occurred in this matter.
See l'on, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526 S.E.2d 716, 723

(2000) ("[A] respondent may abandon an additional sustaining ground . . . by
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failing 1o raise 1t Tn the appeliate brief ") id (*The appellate court may review
respondent's additional reasons and, if convinced it is proper and fair to do so, rely
on them or any other reason appearing in the record to affirm the lower court's
Judgment."(emphasis added)); id. ("An appellate court may not rely on Rule
220(c), SCACR, when the reason does not appear in the record, or when the court

believes it would be unwise or unjust to do so in a particular case. It is within the

appellate court's discretion whether to address anyéddltloﬁalsustélnlng grounds.”
(emphases added)); id. 338 S.C. at 420 n.9, 526 S.E.2d at 723 n.9 ("The appellate
court may or may not wish to address [a respondent's additional sustaining]
grounds when it reverses the lower court's decision.").

2. As to whether the trial judge erred as a matter of law in granting a defense
verdict based upon Appellants' proof of damages, we find no error as relates to the



trial Judge s determination concermng the contents, of the trailer, but we do find
error in finding no damages at all given evidence concerning Value of the trailer
itself.! We disagree with Appellants' argument that the trial judge improperly
dismissed ev1dence as related to the items allegedly stored inside the trailer. The
credibility of the parties in this action at law, tried without a jury, is in the province
of the trial judge. See Moore v. Benson, 390 S.C. 153, 162, 700 S.E.2d 273, 278
(Ct. App. 2010) ("An action for conversion is an action at law."); Jordan v. Judy,
413 S.C. 341, 348,776 S.E.2d 96, 100 (Ct. App. 2015) (noting the factual findings
of a trial judge in a law action are equivalent to those of a jury, and "[q]uestions
regarding credibility and the weight of the evidence are exclusively for the trial
[judge]"). This court's scope of review is limited to correcting errors of law and
determining whether the trial judge's findings are properly supported by competent
evidence. ‘Mathis v. Brown & Brown of S.C., Inc., 389 S.C. 299, 307, 698 S.E.2d
773, 777 (2010); see Jordan, 413 S.C. at 347-48, 776 S.E.2d at 100 ("On appeal of
an action at law tried without a jury, [an appellate court] will not disturb the trial
[judge's] findings of fact unless no evidence reasonably supports the findings.").
Here, there is competent evidence to support the trial judge's determination
concerning damages regarding items inside-the trailer. First, the trial judge made
clear that the testimony of Potts and Candace in this regard lacked credibility. She
cited the fact that Candace testified that she mistakenly left jewelry she wore every
day in the trailer in 2007 and never went back to retrieve it. The trial judge also
noted the testimony concerning a Snap On tool box being in the trailer, and found
witness James Proctor or his mechanic would have noticed something, of that size
and value when they looked inside the trailer. ‘Aside from the lack of credibility,

! Appellants were not required to raise in a post-trial motion the general argument
that the trial judge erred in finding for Respondent based upon her determination
that damages were not proved. Notably, Rule 52(b) of the South Carolina Rules of
Civil Procedure—dealing with findings made by a court—provides in part as’
follows: "When findings of fact are made in actions tried by the court without a -
jury, the question of the sufficiency of the evidence to support the findings may
thereafter be raised whether or not the party raising the question has made in the
trial court an objection to such findings or has made a motion to amend them ora
motion for judgment." Rule 52(b), SCRCP (emphasis added). Appellants’

~ assertion that thetrial judge erred in finding damages were not proven is a
challenge to the sufficiency of the evidence to support the judge's findings, and any
arguments challenging the trial judge's finding as being unsupported by the
evidence is preserved. . Thus, Appellants' specific challenge to the trial judge's
failure to find damages in the face of uncontroverted evidence is properly’
preserved in spite of not having been raised in a motion to amend.
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there 1s ev1dence from Proctor that he observed some of the contents in the trailer
and additionally had another individual climb furtherinto the trailer to look at the
items, but he thereafter declined to pay even $50 for all of the contents. Further,

- Respondent testified Proctor informed him there was nothing of any value 1n51de

the trailer. Thus, thele 18 some ev1dence that the contents ‘had no value

Nonetheless, we agree with Appellants that beyond the alleged contents, the only

evidence is that the trailer itself was-clearly shown to have value, and the trial
judge, therefore, erred in concluding "damages remain unproven." Evidence was
presented at trial from- Appellants' expert witness that the'trailer had a fair market
value of $8,006.25. The trial judge noted in her order that Proctor testified as an
expert, and he valued the trailer at $5,000.% "Fhere is also evidence that; the day
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for $4,352. Finally, at a very' minimum, there is evidence Respondent sold the
trailer for $1,000. Though the trial judge acknowledged in her order that the trailer
was sold for.$1,000, and that at least ohe expert valued it at $5,000; she made no
finding regarding any value for the trailer itself Rather, she concentrated on the
Appellants’ lack of credibility as to the contents and the values of the alleged
contents inside the trailer in determining that "damages remain unproven."
Recause the only evidence is that the trailer had value, we find no compete nt

. [
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3. As to Appellants assertion the trial Judge erroneously relied on a lack of
evidence from vendors because they were entitled to an adverse inference against
the spoliator—Respondent—and the trial judge failed to rely on this legal
presumption, we find this ar gument s not pr eserved 3 Therc 18 nothing to suggcst :

2 The recmd on appeal 1ncludes a hnnted amount of testimony from Proctor, and
does not include evidence to support. this finding by the trial judge. However,
neither. Appellants nor Respondent challenge this ﬁndmg by-the trial judge on
appeal.

> While Appellants may pr opelly challenge on appeal the sufﬁmency of the ,
evidence to-support the trial judge's findings without having raised such in.a post-_ .
trial motion, this spe01ﬂc argument. does not challenge the sufficiency of the
cevidence. Rather, it is a challenge against the failure of the trial judge to consider a
legal concept. See Noisette v. Ismail, 304'S.C. 56, 58, 403 S.E.2d 122, 123-24
(1991) (holding, in a-declaratory judgment action tried without a jury, because the
trial judge did not explicitly rule on the insurer's argument that Noisette failed to
prove Ismail was a permissive user and the insurer failed to show: it made a motion



Appellants ever made a spoliation argument to the trial court. Further, it was not
ruled upon by the trial judge. See Stevens & Wilkinson of S.C., Inc. v. City of
Columbia, 409 S.C. 563, 567,762 S.E.2d 693, 695 (2014) ("Issue preservation
rules are designed to give the trial court a fair opportunity to rule on the issues, and
thus provide the Court with a platform for meaningful appellate review."); Id. ("It
is axiomatic that an issue cannot be raised for the first time on appeal, but must
have been raised to and ruled upon by the trial judge to be preserved for appellate
review." (quoting Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731, 733
(1998))); Life of Georgia Ins. Co. v. Bolton, 333 S.C. 406, 412, 509 S.E.2d 488,
491 (Ct. App. 1998) (holding an issue that was not ruled upon by the master-in-
equity was not preserved where no post-trial motion was filed to bring the matter
to the master's attention).

4.  We likewise find Appellants' argument concerning nominal damages is not
preserved for our review. Appellants argue on appeal the trial judge's finding that
they suffered no losses at all, and not just insufficiently quantified losses,
amounted to legal error because at least nominal damages are presumed.* As with
the spoliation argument, this argument is not preserved. There is nothing to
indicate Appellants ever raised this to the trial judge, and the trial judge never ruled
on the same.

S. Finally, contrary to Appellants' assertion, our reversal of the trial judge's
determination concerning damages does not warrant a new trial. Citing Sandel v.
Cousins, 266 S.C. 19,221 S.E.2d 111 (1975), Appellants maintain this court
should reverse and remand for a new trial. There, our supreme court held the trial
judge erred in granting a nonsuit when it should have submitted the issue of
damages to the jury. Id. at 22-23,221 S.E.2d at 112. This case is clearly
distinguishable from Sandel, inasmuch as Sandel involved a jury trial, whereas this
matter was tried before a trial judge sitting without a jury. In Sandel, the trial was
improperly ended at the close of the appellants' case and before the jury could
consider the matter. Id. at 21,221 S.E.2d at 111. Here, the trial judge, sitting
without a jury, did not prematurely end the trial, but heard all of the evidence and

to amend or alter judgment on that ground, the issue was not properly before the
Court of Appeals and should not have been addressed).

4 Again, Appellants are not directly challenging the sufficiency of the evidence to
support the trial judge's findings concerning damages by this assertion. Rather,
they are arguing error in the trial judge's failure to consider this legal argument in
her determination of damages. |
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deliberated. Though we [ind the trial judge erred in finding Appellant's damages
were unproven since—assuming Respondent converted Appellants' property—
there is evidence of damage in the sale of the trailer, a remand for reconsideration
of such damages does not reqmre a new.trial before thlS trial judge.

We decline to. find, as proposed by Respondent that the t11al judge p0531b1y
determined there were no damages due Appellants based upon a set-off of rent

42

owed to Respondent against the value of the trailer. Though'she recognized
evidence concerning value in the trailer, she never made a determmatlon of that
value. Further, she never made any determination concerning whether -
Respondent's sale of the property was legally permissible, which—if it w as—
would preclude recovery of any damages by the Appellants and; in turn, any need
for a set-off Most 1mpnr+anﬂv the trial 111Hm= never discusced a get- nH' and did
not find there were no damages due to Appellants. Rather, she found damages
were "unproven.”. To find the trial judge set-off any damages for the (railer against
rent due to respondent would require this court to engage in speculation and
conjecture. See In re Treatment & Care of Luckabaugh, 351 S.C." 122, 132-33, 568
S.E.2d 338, 343 (2002) ("Trial courts, sitting without juries in an action at law
write their findings specially and separately: 'to allow a reviewing court to
determine from the record whether the judgment—and the legal conclusions which
andertie it represent a correct uW“emLu“ of the taw. The requirement for
appropriately detailed findings is thus not a mere formalily or a rule of empty
ritual; it is designed instead to dispose of the issues raised by the pleadings and to
allow the appellate courts to perform their proper function in the judicial system."
(quotmg Coble v. Coble, 300 N.C. 708, 712, 268 S.E.2d 185, 189 (N.C. 1980)));

id. at 133-34, 568 S.E.2d at 343-44 (declining to speculate on how the lower court
viewed the ultimate facts when confronted with contradictory evidence, finding the
absence of factual findings made the appellate court's task of reviewing the court

. order impossible because the reasons underlying the decision were left to

speculation and determining review of the record by the appellate court could not
"save the order from its deficiencies due to the contradictory testimony. presented
below.") Accordingly, we reverse and remand to the trial judge to reconsider
damages in light of uncontroverted evidence of value of the trailer

REVERSED AND REMANDED.

LOCKEMY, C.J., and HUFF and HILL, JJ., concur.
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L

@7&\

Court Reporter T ,' Cheryl Graham - Clerk of Court

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entiy of Judgment is the same date as,reflected on the Electronic F.i!ev
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

| The original Order is amended to reflect additional findings of fact and conclusions of law as
| directed by the SC Court of _App_eals in Appellate Case No 2015-001472.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)
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STATE OF SOUTH CAROLII%WXED CoPY ‘
COUNTY OF DORCHE%EB -\ T z ) INTHE COURT OF COMMON PLEAS

/ ,G/C ~X"’""’) FOURTEENTH JUDICIAL CIRCUIT
Lawrence Potts, Candace Pot‘gaééﬁ ’ , :

gF COURT )
Lanette Zimmerman, C\- RK eR CG’G““) ,
‘ “GR ) Civil Action No. 2012-CP-18-01764
- Plaintiff, ) o
; - |
V. ) , o
‘ 7 ) AMENDED ORDER
Edward Yager, )
| )
Defendant. )

- THIS MATTER originally came before the Court as a bench trial on November 18-19,
'2014 in Dorchester County on Plaintiffs' complaint alleging causes of action for conversion and
negligence against the Defendant. An Order was issued on January 15, 2015 finding for the
Defendant. Plaintiffs'- Motion to Amend was denied by Order dated June 3, 2015. Plgir;tiffs
appealed and this matter is now before the Court upon remand. frorﬁ the South Carolina Court of
Appeals to reconsi_derithe issue of damages. Having fully considered the record in fhc subjiect case,
this Court's Order dated J anuary 15, 2015 is hereby amended to include additional findings of fact
and conciusiop_s of law. | |
FINDINGS.OF FACT
1. On July 1, 2006, a Personal Property Rental Agreement ("agreement”) was entered into
between '~Plaiﬁtiff Lawrence _Potts ("Mr. Potts") and Defendant Edward Yager
("Defendant"). | |
2. Deféndant- is the ~Pr_ésident of All Transportation Services, 'Inc., a trucking a'nd.’ storage

company located in Summerville, South Carolina.
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3. The agreement permitted Mr. Potts to store a 1984 Forty erght foot (48 ft) refngerated
utility trailer ("trarler") on Defendant’s property for Fxfcy dollars (850. 00)1 a month The |
agreement reflects Mr. Potts address as 107 Ramehas Drive, Summervrlle, South Carolma
29483. | | |

4. Mr. Potts and his wife, Candace Potts ("Mrs Potts") moved from 107 Ramehas Dnve to
108 Aleene Drive, Summerv1lle 29485 in October 2007 2 It wasat that trme that Plamtrffs
claimto have placed a srgmﬁcant amount of their personal property inside the trailer. There
is a dispute as to whether or not the Defendant was aware of Plamtrffs new address,
‘however Defendant acknowledged that All Transportatlon Services had knowledge of Mr.

| Potts' address on Aleene Drive. |

5. Plaintiff Mr. Potts paid ‘throughi'N0vember 2009 and then failed to make'his monthly
payment for twenty months" thereafter and as such was in'ldefa'ult ‘under the agreement;

6. Mr. Potts admits to being in default on the agreement,.;

7. For twenty months Defendant and_ his employees called iMr. Potts monthly reg'arding his
default status attemntlng t0 collect payment andeere,repeatedly told he would be in soon
to pay but Mr. Potts never made another payment after November 2009. |

8. On August 1, 2011, 1n accordance thh sectron erght of the agreement Defendant mailed
a letter to Mr. Potts at the Ramella Drive address informing him of Defendant's intent to
cancel the lease due to Mr Potts" default The letter prov1ded the requlsrte seven days'
notice and opportunity to cure with payment of the twelve-hundred dollars ($1,200.00)

arears by August 8,2011. Additionally, the letter put Mr. Potts on notice that failure to take

! Testnnony established that this amount was mcreased over time to Slxty Dollars ($60 00) per month but was
discounted when paying in cash.  °

2 The Certificate of Title for the subject trailer was issued on October 22, 2007 and’ reﬂects Plamtrffs Potts' address
as 107 Ramelias Drive, Summerville, South Carolina. .




10.

11.

12.

13.

14.

15.

corrective action would result i in the property being con51dered abandoned and sold as-is

thlrty days thereafter. Defendant testified the letter was never returned undehverable

Defendant test1ﬁed that for four months prior to the letter being sent, Defendant repeatedly
called Mr. Potts and Mr. Potts failed to return his calls. After sending the letter, Mr. Potts
waited approximately sixty days before taking action and during that time did not hear from
Plaintiffs. .'

Mr. Potts acknowledges having received calls from the Defendant regarding the debt.
Defendant sold the trailer on October 26, 2011 to Tony Mitchell for one thousand.dollars
($1,000.00). | o N

On October 28',‘.201 1, two days after the trailer was sold, Mr. Potts testified that he and his
wife weﬁt to All Trans‘portatiort with twelve hundred dollars ($1,200.00) to pay the back
rent in full. | |

Mrs. Potts testified that they had no ioea the trailer was sold and it was just coincidence
that after twenty months she and her husband went to Defendant's property with payment
in full mtendmg to move the trailer to a new yard where Mr. Potts could park for free.

This Court finds P1a1nt1ffs received Defendants August 1, 2011 letter based on their

testimony that they arrived at Defendant's property on October 28, 2011 with the exact

amount referenced in the letter and testimony that the subject letter was never returned
undeliverable.
Mr. Potts testified he paid ninety-five hundred dollars ($9,5 00.00) in cash for the trailer but

was unable to provide evidence to corroborate that amount.
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16. Mr: Potts testified to several pages of items allegedly stored in the trailer at the time it was

sold and estimates the value of the trailer‘and the items therein to be one hundred fifty-

three thousand, nine hundred and five dollars and eleven cents (§153,905.11).

17. Mrs. Potts testified that the jewelry she wore on a regular basis was mistakenly placed in

18.

19.

the trailer during the move from the Ramelias address and that despite having been back to-
Defendant's property; never went back in the trailer after the October 2007 move to retain
her jewelry or anything else. Mrs. Potts further testified that their famﬂy struggled after
their truckihg business closed down in 2009 and were unable to laay their b_ﬂls.

Evidence estalalished that there were items located tn the trailer at the time it was sold.
However, | find the values associated with the items in the trailer not crediele_. Plaintiffs
produced no evidence of payment for the items claimetl nor bictures to memotialize the
items or documentation to establish their true value. |

Robert Geiger testiﬁed' as an expert with over 49._years of expe'rience in the trucking
industry. He estimated the value of the trailer as bemg elght thousand six dollars and

twenty- ﬁve cents ($8,006:25). According to Mr. Geiger, thlS amount is thxrty -two percent

of the value reflected in the NADA and Commercial Trailer Blue Book for a 2003 model

20.

with the same description,. the value of which is twenty-two thousand, eight hundred

seventy-ﬁve dollars. ($22, 875. 00) Mr. Gelger further testified that he had not seen the

trailer and that he was unable to say how he came up W1th the aforementioned percentage
I find the testimony of the value of the trailer to not be credible.
Mr. Potts testified that he last visited Defendant's property wherein the subject trailer was

stored in April 2009 and did not return again until October 28, 2011.




21.

22.

23

CONCLUSION_S OF LAW

Convereion is ‘defined -as the unauthorized assurn_ption in the exercise of the, right of
ownership ‘over goods”or personal chattels belonging to another to the exclusion of the
owner's nghts SST Med. Servs., Inc. v. Cox, 301 S.C. 493,498,392 S.E.Zd 789, 792 (1990).
To estabhsh the tort of conversion, the plaintiff must estabhsh either title to or right to the
possession of the personal property at the time of conversion. Crane V. Citicorp Nat'l
Servs., Ine., 313 S.C. 70, 7_2, 437 S.E.2d 50, 52 (1993).

Abandonment is & complete defense to conversion. The question of abandonment of

property is one of intention and must be determined from all surrounding facts and

circumstances. Historic-Charleston Foundation v. Krawcheck, 313 S.C. 500, 443 S.E.2d

401 (S.C. App 1994) To constitute abandonment, it must appear that there was a

discontinuance of use with the intent to relinquish right to use property. Id There is no

need for an express declaration off the intent to abandon. The intent may be ascertained

from t_he'acts of the owner or holder. Southern Silica Min. & Mfg. Co. v. Hoefer,215 S.C.
480, 56 S; E.2d 321 (1949). To determine whether property or a right was intended to be
abandoried, it is proper to consider the nature of the property or right in question, the
conduct of the owner in relation to it, Whether the property or right is being adversely used
by another and the lapse of time and nonuse. Id |

Abandonment of property can arise from a single act or a series of acts. Witt v Poole, 182
S.C. 110, 188 S.E. 496 (1936). To show abandonment there must be a clear and
unmistakable alternative act or a series of acts that have as their purpose an illustration or
a repudiation of ownership. 1d. However, any act incompatible with the nature or exercise

of a right is sufficient to extinguish it. Taylor v. Hampton, 15S.C.L. (4 McCord) 96 (1827).
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24. Based on the facts and circumstances in this case, the Plaintiffs relinquished possession of
the trailer and its contents prior to th'e Defendant's sale on October26, 201 1;
25. Plainﬁffs' intent to abandon the p’rb'pérty is demonstrated by their failure to access the trailer
and its contents after October 2007 despite testimony regarding tbe plethora of items
Iocated therein and the valué of those items (both intrinsic and extrinsic). Additionally,
Plaintiffs did not even visit the property where the trailer v;/as located after April 2009 to
ensure the well-being of the trailet and its contents and failed to pay the monthly fee to
secure the rental space where the trailer was located after Novembet' 2009. Plaintiff were
aware of the default and on or about April 2011 stopped taking Defendant's calls and no
longer bothered to make promises of payment. Plaintiffs had notlce of Defendant's intent
to consider the property abandoned and yet still failed to take any action to secure the
property until almost sixty days after the letter and a full twenty four months® after
‘defaulting on the agreement. | .‘ o
: 26.‘P1a1nt1ffs failure to ensure the safety and secunty of the trailer and its contents is
inconsistent with the nature of ownershlp and is sufﬁ01ent to estabhsh repudlatlon of all
rights associated therewnh and despite appearing on October 2011, aright once abandoned
may not be revived absent the consent of both partles Southern Silica Mm & Mfg Co. v.
Hoefer, 215 S.C. 480, 56 S.E. 2d 321 (1949). | |
27. Plaintiffs abandoned the trailer and its contents along with any interest thereto prior to
. Defendant's sale of the trailer and as such Plaintiffs' claims fail as a matter of law and they

are not entitled to actual or punitive damages in the instant case.

3 Time may serve as an indication of intent to abandon, however, the passage of time-is not an essential element to
abandonment. Holly Hill Lumber Co. v. Grooms, 198 S.C .118, 16 S.E. 2d 816 (1941).




CONCLUSION

Based on the foregoing; this Court finds for the Defendant, Edward Yagér.

AND IT IS SO ORDERED.
~ Carmen T. Mullen, Presiding Judge
Fourteenth Judicial Circuit
This ')43 Day of January, 2018.
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_ Icertify that I have served the Notice of Appeal on Edward E. Yager by depositing a copy
of it in the United States Mail, postage prepaid, on February 7, 2018, addressed to his attorney of
record, Jenny A. Horne, 133 East 1st North Street, Suite 5, Summerville, SC 29483.
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designated by either party for inclusion.

The undersigned certifies that this Record on Appeal includes all materials

Michael A. Maucher
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DeLuca & Maucher LLP
Post Office Box 9.
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