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MADAME CLERK: Did you say you have an interpreter?

MR. QUINN: Yes, ma'am. This is Ms. Hernandez.

MADAME CLERK: Do you solemnly swear or affirm that you
will accurately interpret the language requested in this
courtroom of the Defendant without any additions thereto or
detractions therefrom or any other amendments of your own
interpretation sobhelp you God?

MS. HERNANDEZ: I do.

MADAME CLERK: 4Thank you.

Your Honor, this is indictment 2012-GS-23-1303, Charles
Allen Johnson, indicted for dohestic violence of a high and
aggra&ated nature, pleading to criminal domestic violence,
first. And it's-a trﬁe bill.

2012-GS-23-9821, Daniel Edwérd Sullivan, indicted for

‘burglary, first degree, pleading to burglary, second degree,

violent. 1It's a true bill. And there's an order of
restitution.

2012-GS-23-8601, indicted for burglary, first degree,
pleading to burglary, second degree, vioient. And it's a
true bill.

2013—GS—23-1882, Jesus Moreno, indicted for domestic
violence of a high and aggravated nature, pleading tovpublic
disorderly conduct. And it's a waiver.

2012-GS-23-2898, Elvira Seay, indicted for murder and

possession of a weapon during the commission of a violent
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crime, pleading to voluntary manslaughter. And it's a true

bill.

Raise your right hand. Do you swear or affirm to tell

the truth, the whole truth and nothing but the truth so help

you God?

MR.
MR.
Ms.

MS.

Please answer one at a time.
JOHNSON: Yes, ma'am. -
SULLIVAN: Yes, ma'am.
HERNANDEZ: Yes, ma'am.

SEAY: Yes, ma'am.

MADAME CLERK: Thank you.

THE COURT: All right. Mr. Johnson, you're here‘today

to plead to criminal domestic violence, fi:st offense. -That

carries up to thirty days. 1Is that yoﬁr-understanding?

(Whereupon Mr. Johnson was speaking with his attorney)

MR.

JOHNSON: Yes.

THE COURT: What are y'all recommending on him?

MS.

PAOLETTI: Your Honor, he did twenty-eight days.

THE COURT: Okay. Mr. Pringle, with your permission,

I'll just ask him, you pleading guilty because you are

guilty?

MR.

JOHNSON: Yes.

THE COURT: All right. Time served. Good luck to you.

MR.

MR.

PRINGLE: Thank you, Judge.

JOHNSON: Thank you.

THE COURT: Thank you.
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Mr. Sullivan, you're here today to plead to burglary,
second degree, violent. That carries up to fifteen years.
Is that your understanding?

MR. SULLIVAN: Yes, ma'am.

THE COURT: Okay. And you're pleading to two counts of

that.

Mr. Moreno, you're here today pleading to public
disorderly conduct that carries up to thirty days. 1Is that

your understanding?

MR. QUINN: It is. And the recommendation is a thirty
day sentence.

THE COURT: Has he served thirty days?

MR. QUINN: He's done a hundred and some days. I don't
even know. how many. He's done way more than thirty.

THE COURT: Are you pleading guilty becauée you are
guilty?

MR. GIRON-MORENO: Yes.

THE COURT: bkay. Time served.

MR. QUINN: Thank you, Judge.

THE COURT: Thank you.

And, Mrs. Seay, or Ms. Seay, you're here today to plead
to voluntary manslaughter. That carries up to thirty years.
Is that your understanding?

MS. SEAY: (Affirmative nod).

THE COURT: And I need you to say yes or no, please.
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SEAY: Yes, ma'amf.

COURT: Okay. That is a violent offense, meaning

that if you were to. receive active jail time, you're likely

to serve more time -- a greater percentage of your sentence

than if it were a non-violent offense. You know that?

with

done

MS.

THE

MS.

THE

SEAY: Yes, ma'am.

COURT: It's also a most serious offense, meaning

~if you were to get one other most serious .offense or two
other serious offenses, the State could seek life without

‘the possibility of parole_against ybux, You know that?

SEAY: Yes, ma'am.

COURT: Okay. Have you discussed these charges

your attorney, sir?

MR.
THE
MS.
THE

for

THE
MS.

THE

SULLIVAN: Yes, maf%m.

COﬁRT: Ma;am? ‘Have you discussed ----

SEAY: Yes, ma'am:

COURT: Okay. You happy with what your attorney's
you, sir?

SULLIVAN: Yes, ma'am.

COﬁRI: Ma'am?

SEAY: Yes, ma'am.

COURT: Are you under the influence of drugs or

alcohol here today, sir?

THE

MR. SULLIVAN: No, ma'am.

COURT: Ma'am?
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MS. SEAY: No, ma'am.

THE COURT: Has anybody forced you to plead guilty or
promised you anythingito get you to plead guilty, sir?

MR.. SULLIVAN: No, ﬁa'am.

THE COURT: Ma'am?

MS. SEAY: No, ma'am.

THE COURT: When you plead guilty you give up certain

constitutional rights. One is your right to remain silent

- about these charges. Do you know that, sir?

MR. SULLIVAN: Yes, ma'am.

THE COURT: Ma'am?

MS. SEAY:  Yes, ma'am.

THE COURT: You also give up your right to a jury
trial. At that trial your attorney could call witnesses for

you, Ccross examine witnesses against you and the State would

have to pfove your guilt beyond a reasonable doubt. But

'when you plead guilty, you give up your right to a jury

trial. Do you know that, sir?
MR. SULLIVAN: Yes, ma'am.
THE COURT: Ma'am?
MS. SEAY: Yes, ma'am.
THE COURT: Ma'am, how old are you?
MS. SEAY: Forty-eight.
THE COURT: How far did you go in school?

MS. SEAY: Twelfth.



10

Bl
12
13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: All right.

MS. SEAY: I graduated.

THE COURT: And have you ever been treated for any type
of mental illneés, anything like that? |

MS. SEAY: Yes, ma'am.

THE COURT: All right. Tell.me about that.

MS. SEAY: Just been treated with Risperdal for voices,
but other than that, I've got it under control.

THE COURT: Okay. Let's talk about that. Are you
taking the Risperdal?

MS. SEAY: Yes, ma'am.

THE COURT: And does it leave you feeling'clear headed
here today? |

Ms. SEAY: Yes, ma'am.

THE COURT: Do you -- and I'm not trying to be flip
about tﬁis, I really want to know. Do you hear voices here
today?

MS. SEAY: No, ma'am. Not today,.nop

THE COURT: Who is this man right here?

MS. SEAY: My lawyer.

THE COURT: And who am I? You don't ---

MS. SEAY: The Judge.

THE COURT: --- have to know my name. Okay. Do you

know what I do?

MS. SEAY: Yes, ma'am.
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THE COURT: What do I do?

MS. SEAY: You make sure everybody gets a fair trial.

THE COURT: Okay. Well, I try. Okay. All right. And
who will be the person to sentence you?

MS. SEAY: You.

THE COURT: Okay. All right. You don't have any
concerns about her?

MR. ERWIN: No, not at all, Your Honor.

THE COURT: All right, then. Okay, good. All right.
Well, you have ten days -- oh, I'm sorry. How do you plead
to these charges, Mr. Sullivan, ---

MR. SULLIVAN: Guilty.

THE COURT: --- guilty or not guilty? Okay. And, Ms.
Seay?

MS. SEA!: Guilty.

THE COURT: All right. You have teh days from today's
date to appeal this plea if you so choose, but you must do
so in writing to this Court. Yes, ma'am.

MS. PAOLETTI: Thank you, Judge. May it please the
Court. On July 23rd, 2012 between the hours of midnight and
eight am the Defendant unlawfully and without consent
entered the detached garage of the residence, Mandy and
Joshua Blankenship, located at |} Pendleton Street in

Greenville County while the victims were at home and

sleeping.
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“The Defendant gained-entry by cutting and removing a

rlock on the garage door. Once inside he stole two bicycles

and a DeWalt sandérQ .The-Defendant later pawned these items
on the same date.  He gaVé'a statement to law enforcement
admitting to committing.this Burglary.

Then on August 29th, 2012 during the nighttime hours
the Defendant unlawfuliy andiwithéut consent-entered>the
home of Willie.Maé Jones at [ South Textile Avenue while
theivictim~was not:home;_

-She returned home to find her front door ajar and thagi
her élarm had been activated. - The Defendant gained entry 5?

throwing a brick through the diningroom window. He was

,foundvih close proximity to the;location'within two and a

half hours and was found to be -in possession of several

pieces of jewelry that.had~beén stolen from her home.

Your Honof, the recbmmendation is for a Capiéf seveﬁ
’years. Apdvthere:is'sometfestituﬁion'that'éibeing. |
feQuested. | '

. fHE COﬁRi; ‘Okéfg

MS. PAOLETTI: And he does have a érior reéérd.

TBE COURT: What's his Qrior ;ecord? |

MS. PAOLETTI: '76, grand'iarcepy, and attempted auto
breaking; '78, grand larceny; '81, malicious iniury and
public disorderly conduct; '82, house breaking; '83,

unlawful carrying of a pistol; '84, possession of cocaine
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12
and unlawful carrying; '85, two counts of house breaking and
grand larceny; '88, possession of cocaine; '89, DUS,

burglary, second, grand larceny;"94, CDhvV; '99, failure to

.stop, reckless driving, DUS; and then from 2008 a petty

larceny in North Carolina.

THE COURT: All right. ‘Petty larceny in 19987

MS. PAOLETTI: '08;

THE COURT: -Oh, in '08.

MS. PAOLETTI: '99 was the last South Carolina
conviction. |

THE COURT: Okay.

MS. PAOLETTI: And the next one was in '08.

THE COURT: ‘Okay. Thank yoﬁ. YeS, sir.

MR.'ERWIN: Your Honor,~1 understand the recommendation
ié.for a cap of Seveg yéars; I'd ask ybu ﬁo éonsider.time
less than that. He understands he is lookihg at activé time
jusﬁ based on the-éharges thét he's -- fully adﬁits that he

did this stuff. We're just looking for the mercy of the

‘Court.

Mr.'Sullivan'is fifty-five years old, but he is in poor
health. He has thé health of a man much older than that.
After his arrest on these charges he suffered two strokes
while incarcerated.-

Your Honor, what happened -~-- most of his criminal

record is older than I am. And just -- we're just looking



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

13
for the mercy of the Court, Your Honor.

THE COURT: All right. How long has he served in jail
already?

MS. PAOLETTI: Three hundred and twenty-eight days.

THE COURT: In light of his poor health I'm going to
sentence him to five years, credit for the three hundred and
twenty-eight days time served and restitution.

MR. ERWIN: Thank you, Your Honorf.

THE COURT:V Good luckvto you.

MR. SULLIVAN: Thank you, Your HOnor{A

Ms; PAOLETTI:' Your Honor, this is the second tihe I've
been in front‘bf you asking that you indulgé me é'little -—-

THE COURT: That's fine.

MS. PAOLETTI: --- bit oh the facts, but I apologize
fof doing that twice in one day. -

Tnﬁ COURf: I undérstand;

MR. ERWIN: And just before you start, Your Honor,
we're -- you're aware we were reduesfing deferred sentencing
on this.

MS. PAOLETTI: Yes, Your Honor.

THE COURT: Okay. |

MR. ERWIN: We're just looking to have the plea

accepted today.
THE COURT: Okay.

MS. PAOLETTI: Your Honor, on May 3rd of 2011 a couple

13
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was walking in a field in Spartanburg County and found the
partially decomposed body of Juan Luis Tafoya-Gonzalez. He
had been shot three times, twice in the chest and once in
the back.

The insect activity in and on the body helped
investigators estimate how long he had been decomposing in
the field. And once they were able to identify the victim,
officers learned -- in Spartanburg learned that the

Defendant [sic] had been reported missing a few days prior

to his discovery by this Defendant. They learned that she'd

given a story about being at a bar-on Pelham road with the

victim ;nd the victim leaving with two unknown black mqles,
and that she told police she had not seen him since he left
with the two unknown black males from that bar.

Officers Qent to question her about the missing
person's report and to inform her that the victim had been
located and was dead. And she initially maintained her
storylabout him disappearing from the bar on Pelham Road.

In the meantime, Investigator Wayne Campbell, who's
present today, Your Honor, he was assigned the case and was
contacted by the mother of the woman whé was -- officers
were —-'investigators were told had information about the
death of the victim and had helped the Defendant dispose of
his body in Spartanburg. Her name is Stephanie Romero. And

the police talked to her.
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Ms. Romero told police that this Defendant called her
on Saturday, April 30th and told her -that she and the victim
had gotten into a fight, that he had hit her and shot at her
and that she was able to get the gun away from him and that
she shot him and killed him.  She told this witness that she
needed help dumping the victim's body.

The witness fold police that the Defendant drove her to
the home where the Defendant and the victim lived together.
And when there Ms. Romero told police that when she saw what
had happened inside that house that she freaked out and
tried ﬁo leave and the Defendant threatened her and said
that she would kill her if she didn't help dispose of the
body. |

They wrapped him in é_sheet and dragged him to the
Defendant's truck and drove to the field in Spartanburg
County and dumped his body. The Defendant then dropped Ms.
Romero off and told her she was going to burn the mattress
that the victim had been bleeding on. The Defendant came
back to her the next day and apologized for getting her
involved in the murder and asked her not to say anything.

Officers searched the home where the victim and
Defendant lived and found evidence that -- that there had
been large amounts of blood in the house that had been
cleaned to the naked eye, but UV light revealed drag marks

or a dragging pattern from the bedroom to the front door of
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blood and also found blood on a swiffer mop in the house.

The Defendant's truck that she was driving at the time
was equipped with a GPS device that was used by the
lienholder who, I believe, the Defendant actually worked for
repossessing cars, had a GPS device. They put GPS devices
on all their cars in the event it needs to be repossessed.

The GPS records were obtained. And the movements of
the Defendant's truck during the relevant time period
corroborated the. statement given by the witness who went
with the Defendant to dump the victim's body.

While the investigation was ongoing, but before the
warrants for murder and possession of a weapon during the
commission of a violent crime could be éerved, the Defehdant
left town. She was arrested in New Orleans in January of
2002 [sic]) and was returned to Greenville on January 27th, I
mean, 2012, sorry.

She gave a statement to the police -- a second
statement to the police at that time indicating that she and
the victim had gotten into a fight énd that Ms. Romero, the
witness referenced above, was at the home at the time and
saw the fight.

She told police that the victim had a gun and shot at
her, that she was able to get the gun away and turned it on
the victim, and she shot him once. And then her story was

that the witness, Ms. Romero, got the gun and shot the



N o

oo

10
11
12
13

14

15 .

16
17
18
19
20
21

22

23

24

25

17
victim tQice or more, which killed him.

She has since recanted tﬁat story and said that she
killed the victim in self-defense. ~There is some evidence,
Yéur anor, that the victim was abusive.towards the
Defendant in the éast and, perhaps, even that night, but the

evidence_in this case is that he was shot twice in the chest

and once in the back and was on his bed when he was shot and

killed.

Your-Honof, those are the facts that form the basis for
the plea today. We've got some additional ﬁresentation at
the time of sentencing that we'll save for that time.

THE COURT: All right. Ms. Seay, is that what
habpened?, |

MS. SEAI:_ Yes, ma'am.

'TﬁE COURT:V All right. Well, I'll find that the plea

was freely and voluntarily made with the advice of extremely

17

competent counsel with whom the Defendant is well satisfied .

éndnthelplea has a substantial factual basis. I'll accept
it and defef sentencing unless there's anythihg else we need
to address. |

MR. ﬁRﬂIN: vThat's it, Your Honor.

THE éoﬁam: All right.

MS. PAOLETTI: .Thank you, Judge.

MR. ERWIN: Thank you.

THE COURT: Good luck to you, ma'am.
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(Hearing Ended at 3:01 pm)

(End of Requested Transcript of Record)

18



19

Certificate of Reporter

I, the undersigned, Susan W. Hudgins, Official Court
Reporter for the Thirteenth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete transcript of record of all the
proceedings had and evidence introduced in the trial/hearing
of the captioned case, relative to appeal, in the Circuit
Court for Greenville County, South Carolina, on the 15th day
of May 2013.

I do further certify that I am neither of kin, counsei,
nor interest to any party hereto.

March 11, 2015

Circuit Court Reporter

19



20

Sentencing

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE 2012-GS-23-2898

STATE OF SOUTH CAROLINA ,
PLAINTIFF

vs. YTRANSCRIPT OF RECORD

T e N

ELVIRA ROBINSON: SEAY

~—

DEFENDANT)

March 4, 2014
Greenville, South Carolina

B EFORE:

THE HONORABLE ROBIN B. STILWELL, Judge:

" APPEARANLCES?

LETIGH PAOLETTI,; ESQ.
Attorney for the State

JAKE ERWIN, ESQ. »
Attorney for the Defendant

APRIL HERRON
Official Court Reporter

Thers were no-cidbneses

COURT OF GENERAL SESSTIONS




10
11
12

13

14 |

15
16
17
18
19
20

21

22

23

24

25

» > O <‘<<
Sentencing .. . . . .
Certificate of Reporter
COURT EXHIBITS

NO DESCRIPTION

1 s Dr. Veronen's Report

14

16

21



22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE CLERK: Your Honor, this is case number
2012-GS8S-23-2898, Elvira Robinson Seay, indictment for
murder in possession of a weapon during the
commission of a violent crime. She pled gﬁilty in
front of Judge Verdin May 15th, 2013 for involuntary
manslaughter. And she is here for sentencing.

THE COURT: All right. Mr.Erwin, Ms. Seay has
already entered her plea in this case, sir?

MR. ERWIN: Yes, sir.

THE CCURT: Okay, you can go straight to the
facts. .

| MS. PAOLETTI: Yes, sir. And Your’Honor, if
you'll bear with me they're a little bit long and I
know it's laté in the day but I think it's important.

THE COURT: Okay, yes, ma'am.

MS. PAOLETTI: On May 3rd, 2011, a couple wés
walking in a field in Spartanburg County and found a
partially decomposed body of Juan Luis
Tafoya-Gonzales. He had been shot three times.
Twice in the chest and once in the back. The insect
activity in and on the body helped investigators
estimate how long the victim had been decomposing in
the field. Once the victim was identified officers
in Spartanburg learned that this Defendant [verbatim]

had been reported missing a few days prior to his
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discovery and that this Defendant was the one who
reported him missing. And héd given a story about
being at a bar on Pelham'Road‘in Greenville County
and the victim leaving with two black males that she
didn't know.

She told the police that she hadn't seen him
since he left with those two men. Officers went td
guestion her about theimissing persons report and to

inform her that the victim was found deceased. And

. she maintained her story about him disappearing from

- the bar on Pelham Road. 1In the meantime, -

Investigator Wayne Campbell, who is present in the

cour;room‘today, Your Honor. I forgot to mention

that. He was assigned the case and was contacted by

‘the mother éf a woman who told him that she had

helped the Defendant disposé‘of the body'in

'*Spartanburg County. -

Stephanie Romero told police that this Defendant
called her on April 30th of that year and told her

that she and the victim had gotten into a fight, that

he had hit her and shot at her and that she got the

gun from the victim and that she had shot and_killed

~him. She told Ms. Romero that she needed help

dumping the victim's body. Ms. Romero told police

that the Defendant drove to her home where the victim

23
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was and threatened to kill her too if she didn't help
her dispose of the victim's body. They wrapped him

in a sheet and dragged him to the Defendant's truck

-and drove him to a field in Spartanburg and dumped

his body. The Defendant then dropped the witness off
and told her that she was going to burn the mattress
that the bled on from their home. The Defendant came
back to her the next day, this Ms. Romero, and
apologized for getting her involved.

. Officers then searched the Defendant's home
wheré she.lived with the victim and found evidence of
blood that she had attempted to clean up. A dragging

pattern from the bedroom to the front door.. And also

. found blood on a swifter type mop in the home.

The Defendant's truck was equipped with a GPS
device that been used by the lienholder, in the event

the car needed to be repossessed. GPS records were

- obtained and the movements of the Defendant's truck

corroborated the statement given by the witness who
have been with the Defendant to dump the victim's
body in Spartanburg. .While the investigation was
ongoing, but before warrants for. murder and

possession of a weapon during the commission of a

.violent crime could be served, the Defendant left

town and went to New Orleans. She was arrested there
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in June of 2012 and returned the end of January to
Greenville.

She gave a statement tolthe police indicating
that she and the victim got into a fight. And that
the witness referenced above was at the home and saw
the fight. She said that the victim had a gun and
shot at her and that she was able to get the. gun and

turn it on the victim and shoot him once. Her story

ﬂwas‘that the witness, Ms. Romero, got‘that gun and

shot the victim twice more, killing him. She has

sense recanted that story and sdid that she killed

‘the victim in self-defense. There is evidence, Your

Honor, that the victim was abusive toward the

Defendant in their relationship. But the evidence in

this case is that he was shot twice in the chest and
once in the back and was on his bed when he was shot
and killed.

Ms. Seay lied to the police about the victim's
disappearance, about Ms. Romore's involvement in the
case. And she disposed of evidence in the case
including the victim's body. She fled during the
investigations and has threatened witnesses in
letters since she's been incarcerated. She has also
attempted to extort money from one witness by

threatening to tell Investigator Campbell that he was

25
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involved in the murder unless he gave her money to
have her teeth fixed while she was in jail.

The- victim in this case does have drug
convictions for drug offenses and was known by
Spartanburg officers to sell cocaine along with this
Defendant. They had been jointly charged and
convicted in the past. And he also has violent
convictions as well. Based on what the defense is
expected to be at trial and the likelihood that the
jury would be given the option to convict the
Defendant of voluntary manslaughter, the Sta;e agreed
to allow her to plea to that charge and to dismiss
the weapons charge.

Yoﬁr Honor, it's the State's position, however,
that the evidence presented at the trial of this case
would support.a conviction for murder if we went to
trial. And that we would go forward on murder if the
case had’been tried. Your Honor, it's my
understanding that the defense in this case for
reasons that I've alluded to, intendeds to ask for
sentence that is substantially less than what the
State is recommending, which is the maximum sentence
of 30 years.

Your Honor, the State believes that the

consideration given the Defendant in the reduction of
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the charge, which if you presume that she was to get
the minimum on murder and the maximum, which is what
we're recommending on voluntarily, that saves her

about eight years on the calculation of the sentence.

‘And our position is that that is the appropriate

consideration to be given for some of the facts:
involving her history and the type of relationship

that she had with the victim in this case. But our

" position is that the maximum will be appropriate in

light df all the circumstances surrounding, - not only

.the crime, but what the Defendant engaged in after

the shooting of this victim.. -

THE COURT: Okay.

MS. PAOLETTI: Your Honor, the victim's -- and

‘she does have a prior record to which I'll tell you

5at'the appropriate time. "The victim has a brother

who lives in Texas and was not able to'che,"has
never indidated that he would be able to come to

South Carolina for the plea in this case. My victim

advocate was able to speak to him, he doesn't speak

English. And with me present and -- his brother
understands that his brother, the victim in this
case, was less than pérfect. But he relayed to us
that hé didn't believe that his brother deserved to

die and he certainly didn't deserve to be dumped in a
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field. He understood the plea offer but disagreed
with it, Your Honor. He disagreed with the reduction
to voluntary.

THE COURT: I understand. Okay.

MS. PAOLETTI: Her prior record Your Honor, if
you want to hear?

THE COURT: Yes, ma'am.

MS. PAOLETTI: 1995, fraud checks, and grand
larceny. '98, burglary second, '04, burglary second.
'05 sheAhad a failure to appear. '06, a lottery
fraud charge. And that's the last of her
convictions. She was charged in 2010 in Spartanburg
for drug charges. But Lhose were dismissed based on
her cooperation with investigator in Spartanburg,
Your: Honor.

THE COURT: Okay. Why did y'all come before the
Court on a deferred sentence in May of 201372

MR. ERWIN: Judge, I plan to address that when
it's my turn to: speak.

THE COURT: Sure. Yeah.

MR. ERWIN: If you want me to go ahead I will.

THE COURT: Are you done, Ms. Paoletti?

MS. PAOLETTI: Yeé, sir, Your Honor, I am.

THE COURT: Okay.

All right, Mr. Erwin.
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MR. ERWIN: Okay, Judge. Our original posture
towards this case was that this was going to be a
trial.. And that we would be pursuing a battered;
women's syndrome type defense. Sort of a modified
self-defense idea. Once the State offered
manslaughter, Elvira wanted to take that. And so,
she entered the guilty plea. We then basically
changed the research and effort that we had been
putting into the defense -- and when applied to the
facts, this really make a whole lot more sense. It's
really more of a mitigation idea than it is a true
defense to guilt.

So what we've done in the meantime, after

entering the plea and before sentencing, we had

her -- we had a doctor out of -- a clinical
psychologist out of Rockhili, Dr. Veronen. Speak to
the Defendant on a couple of occasions. And put
together a little bit of information.about how her

background and her tendency towards victimization and

things like. And the things that has happened in her

childhood and in this particular relationship, have
contributed to her behavior in this instance. Not to
as a defense, not as to say that she's not at fault
for it. But perhaps to give the Court a little bit

of context with which to make -- to consider when

29
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making séntencing decision. So that took some time
to get all that done. And frankly, once the plea was
entered, we wanted to take our time. And the State
was thankfully was -- allowed us to do that.

MS. PAQLETTI: I was occupied, too.

MR. ERWIN: I think we've each have tried a
couple of murder cases in between, so.

Judge, I have a very short report from
Dr. Veronen.

THE COURT: Okay.

MR. ERWIN: 1It's only about three pages. 1I'd
like to pass it up and have the Court read it rather
than reading it into the record. Perhaps just give.
it to you.

THE COURT: Sure. All right, thank you.

All right, I had the opportunity to, read them,

what I'll do is I'll pass it to the Court Reporter.

Have it marked as Court's Exhibit one.

. (WHEREUPON, Court's Exhibit No. 1 was marked for

identification and received into evidence.)

THE COURT: April, you tell me when you're
ready.

THE COURT REPORTER: YeS,.Sir.

THE COURT: Okay, Mr.Erwin.

MR. ERWIN: Thank you, Your Honor. Your Honor,
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I don't have much to add to that other than to say

-that Ms. Seay has been a victim many times in her

life. Including in this relationship. He put her in
the hospital a couple of times. Withycases that
never became domestic violence cases because she wés
afraid to report.‘ Not that that excuses or any way
is a defense to what she did. I juét'thiﬁk-that it

pérhaps'mitigating. And perhaps ---I'd ask the Court

to just to think from her side a little bit, what she
"was dealing with wﬁen consider the sentence._

Judge, what we're going tobbe asking for is a

- sentence éonsidérably lower than what the Stéte has

recommended. Talk to both the doctor and Elvira

several times about it and I think what we're going
to be asking for is somefhihg'between‘lo and 15
years. And judgé,‘othef than that Ibwill leave the
rest of it up to you but that's what weJrQ;asking
for.

MS. PAOLETTI: And, Your Honor, just in response

and. Mr. Erwin provided me with the report that was

generated as a result of conversations that this
doctor had with the Defendant. And what I would just

point out, Your Honor, is that the opinion that's

offered in this is based solely on conversations with

the Defendant. And our position is that that's not
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reliable for the basis of her opinion.

THE COURT: I had deduced that based on the
facts of this case.

MS. SEAY: Yes, sir.

THE COURT: Okay.

All right, Ms. Seay, anything you'd like to tell
me, ma'am?

| MS. SEAY: No, sir.
SENTENCING
THE COURT: All right. I've read that with

interest. And, of course, I've had occasion in my

‘career to see cases which involve battered spouse

syndrome. And I think that does provide some
mitigation. But just as you said, Mr.Erwin, no
excuse. The -- what's problematic from where I sit
and from looking at these cases is, it's very
difficult to ascertain exactly why a viétim in that
situation doesn't leave. There's always that option
available to that person. No withstanding the fact
that the abuse is very real. And not withstanding

the fact that there is a certain victimization,

“there -- it still it's confounding why the person

doesn't just leave. Even in traditional emotions of
self-defense, there's a duty to retreat. 1In this

instance you have not only have the ability to
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retreat, but you've got years and years of .
relationship in which'éomeone can't get away if they‘
need to.

In this instance, the factual scenario that has -
been recited into the record doesn't demonstrate that
there was any immediate harm or'threat to which the .
Defendant_was responding. Which wouldlamount to
self-defense. And the question also arrises, if
there's né iﬁﬁediate threat, then what --._how could
it haveirisen to the point where she had to actually
kill the person to get.away-frém thém. There'are any
number of things thatAa person could have done to get

away from an abusive spouse, an abuse boyfriend and -

 or girlfriend. BAnd it seems to me that in this case

it has been dropped from a murder to a‘voluntary

manslaughter. Which I think is an appreciation for

the fact that this wasn't juét a cold blooded killing
that -emanated frdmbmalicé. But‘there was -a reasén
for it. And that ié mitigation for it..

So -- andlas I was reading that, what
Ms. Paoletti said was exactly whaﬁ occurred to me.
Which is it was based on her side of the story.:  And,
you know, I'm conditioned to recognize that there's
always more than one side.of the story.

Sentence of the Court is that Ms. Seay be

33



34

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

committed to the Department of Corrections for a
period of 25 years. Concurrent, credit for any time
that you may have served. Good luck to you, ma'am.
MR. ERWIN: Thank you, Your Honor.
MS. PAOLETTI: Thank you, Judge.

(WHEREUPON, the proceedings were concluded.)
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VERDICT

Foreperson of Petit Jury:
Date:
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The State of South Carolina
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A

COURT OF GENERAL SESSIONS

April “TERM 2012

THE STATE

VS.

ELVIRA ROBINSON SEAY

) .0}(\ —

Indlctment for
0116 a/cws(

MURDER and POSSESSION OF A WEAPON
DURING'THE COMMISSION OF A VIOLENT
CRIME

__VIOLATION § 16-03-0010 and §16-23-0490
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STATE'OF SOUTH CAROLINA ) ‘ lNDlC TMENT FOR

‘ , ). MURDER and POSSESSlON OF A WEAPON DURING THE
COUNTY OF GREENVILLE ) ‘ ‘ COMMISSION OF AVIOLENT CRIME -

At a Court'of General Sessions, convened on - ‘the Grand Jurors.of Greenville
qunty‘ plfg:sent upon their oath:
COUNT I

1mmaymAmmmamSawwwmgmmkaWWmhmmwnmxmu@&Amnmﬁﬂmmmm

and_‘\;ijh malice ‘aforethought Kill JUAN TAFOYA-GONZALEZ by means of shodting him. witha:fireanm, and.

that JUAN. TAFOYA-GONZALEZ. died as a proximate result thereof. This is in violation of §16-3-10 of the
South Carolina Codé of Laws (1975) as amended.

COUNT -

v,x,slbly display-a firearm du‘n.n_g the/commussuon or attemptedcomnnssnon of a \rlplelupnme, to-wit: .,MU_,”RDJ:,R., -

This-is in‘violation'of §16-23-490 of the South-Cardlina Codé.of Laws.(1976):as amended. ‘

Against the peace and dignity: of the State, and contrary to the statute in such case made and provided.
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTYOF Greerniville
STATE s

INDICTMENT/CASE#: 701"(}5 302893

AMVE: 1433383
Datc of Offense: _3/29/201 1
S.C.Code § :_16:03-0010; 0020

CDRCode #: _ 0116

AKA:
Race:  ‘WHITE

SENTENCE SHEET @)

S

‘CDL Yes[] No[: CMV ch [:] \‘oD Ihzmat Yes[j No[J ‘
In disposition of the said indictiriént comes now the Defendant. who was D CONVICTEDOF or {XJBLEADS
TO:. Voluntary Manslau"htcr . )

in violation of § 16- 03 0030 ' ot thc S C Code ofLaws bumnu CDR Code i‘ ’ 05 I7v

[J NON-VIOLENT X VIOLENT [JSERIOUS  [XIMOST-SERIOUS [j‘vkmdatorv GPS(CSC [1817-25-45
w/minor I'st or Lewd Act)
The chafgeis: [ AsIndicted, [XjLesser Inchuted Offenise, GD@I"nddnl Waives Presciiinent 1o Md Jury. . ‘(defendantsinitialsy
Tlu pléais:  [JWithout Negotiations or Recommendatioi, - Negotinted Scntcnc‘é/@ Rccommcnd'\uon by thigSiste,
= — YL
I\E&J/‘(f\é Om (,bLJw ALy X U\m Qc) Do /////—- A L/(

7 Pacletti, Leigh'B.. - SCBarit “Defendant \0/ )’tﬁmcy\ﬁ’Detendam ¢~ 8CBarg”

WHEREFORE, the Defendant is commited to the AQ State Department of Corre}/xons, [} County Detention Center,

for a determinate ferm of: ; ddvs/nxontlm@r "1 under.the Youlhful Offender Act notto cxceed yEears

and/air 10 paya’ Fnc of § i prov ided that upon the service of days/months/ycars and/or payment:

of,S . % Dlus costs‘and assessments -as applicable®; the balance-is su‘pu\dcd W nh probation for i

momhsn’ears and subject to South-Carolina Depaitnient of Probauon Parole and P'lrdon Services standard condmons of

Pr bation; whichare mcorporated bylcfercnce

- CONCURRENT or: [ CONSECUTIVE lo sentence on: . , »

“The. Defendant is to be mven credit for time scrved pursuant t0 S.C. Code. ":24-’1’3-40 to be: calculated and applicd
by the State Department of Corrections: '
3 Thc Defendant is to be placcd on the Central Rcsmry of Child: Abusc and'Neglect pursuant10 S.€. Code §17-25°135.

Pursuant to 18 U.S.C Section 922,it.is. unlawful fora person. convicted of a violation of Section. 16-25:20 or 16-25-65 (Criminal
Domestic Vlolcncc ) to slup,t:ansporl posscss,or receive o fircarm or ammunition:

SPEC]AL CONDITIOVS
[MIRESTITUTION: [ ] Deferred T} Del. Waives licaring Jordered PTUP
Totak: §_ plus 20% fee:: S, ‘

v - . d:i)'sf}\ours Public Service Employnﬁhf
P'\) ment Terms: Obtain GED 0
) Set by SCDPPPS Aticiid Vo, Rehab. of Job Corp.
May serve W/E begining

Recipient: RS S i T Sulis(:mcc /\bUSC'Cbuns'cling' = e —————

*Fine: Random Drug/Alcohol testing, ]

§ 14-1:206 (‘\SS%SXHLNS 107, 5 %) s - Fine may be pd. in cqual, consecutive weekly/monthly

§ 14-1-2L1(A)(1) (Conv. Surc'h.xrgc_:] $100 S/ pmts.ofS _beginning

§14-1-2 l‘l(.f‘u)(ZX‘(DUl_Surclmrgc) $100. S e C; T N

5 56- 5,7993._(0[” Asscssment) e r—— 2 - ) pmd to Pubhc Defender I‘und

§ 56-1-286 (DUI Breath Tess) ss ST O —
Proviso 47.9-(Public Def/Proby 550() S o _.i‘&mmk_«g{_\,ﬂ,%g. ] o
§ 14-1-212°(Law Enforce, Funding) $25 ""52""“5:' , A o i S
§ 14-1-213 (Drug Coun Surcharge) S1s0 "% ’ '\\Oj:& Y 3-4-29\4 v
'§ '50-21-114(BUI Breath Test Fee) sso 7% ' ) ' .

§ 56-5-2042(J) (Vehicle Asséssment) S40/a T8 ‘T1 Appointed PD or appointed other counsel,

Proviso 90.5 (SCCJA Surcharge) S5. S 6 L N 3 47.12 requires $500 be paid-to Clerk

3% 10 Coumty, (xt‘pmdmmsldllnu.ms) S during: prob:mon i

TOTAL S ' ~ %Mm@(/

?Q»-Q, h Um l’re;%n_m’da‘:
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Court Reporters 'Q» ALQQMA’ e N Senten
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g EXHBITNO.. . |
§ (CENTIFICATION

- Lois J Veronen, Ph. D.
Licensed Clinica) Psychologist #259
229 Johnston Street
Rock Hill, South Carolinga 29730

(803) 327-9449

January 29, 2014

Jake Erwin, Attorney at Law
Assistant Public Defender -

- 13% Judicial Circuit S
Greenville County Court House:
305 East North Street (Room 123)
Greenville, South Carolina 29601

: Re'f‘EIVira’Séay

client; EiwraLynnRobmson Seay, who is knovwn toher friends and family as “Lynn.
Robinson®. Elvira will be the name used for this report, '

At youtmqﬁ'ei;t I have conducted aninterview and victimization scre@e_ning‘jﬂivithyour. :

Elvira'is a 47 year old, mixed race woman. Her father; Harold Robinson, is a Native
American Cherokee Tndian and her mother, Dean Robinson, is Caucasian-of German
decent. Elviia has been married to Robert Seay for 26 years, but only lived with him for
the first-year of their marriage. Elvira became pregnant and-quit school at the age of'16.
She has'eamed tier GED. Since 2011 she has been held in the Greenville County. Jail in
Greenville, SC. She is charged with the murder of Juan Tafoya, age 33, her boyfriend of
7 years. Additionally, she i § charged with the use of 2 weaponin the‘commission of a
‘Violent crime, Juan was an illegal alien from the Yucatian of Mexico. Elvira met Juan .
through his older brother who was a ciistormer at the convenience store where Elvira had
‘worked. Juan was very atentive and they dated for approximately one year before they
moved in together. ‘ - o ' ,

The pirpose of this examination was to examine Elvird’s history of victimization, the:
impact of this victimization and to determine if this history is mnsistcnt.vﬁm.thc.BaMd

Woman Syndrome. o L
FCEIVED

The Battered Wormisn Syndrome is'a legal term used fo.describe thie defense of 4 woms3
who, having experienced a history of violence and intimate partner violence.in her v
relationships, is traumatized -by'the;‘x?ictimizationto the extent that it impairs he 'ability.,g@;gx; 4 25 15
formulate independent intention and actions. For some victims it appears that the fear '
response of “fight.flight, or freeze™ of the primitive brain is highly activated: thus, the . . .

v : . g
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victim is not engaging in thoughtful or intentional behavior, but is instinctively
responding in ways to simply stay alive.,

Tn the Ppsychological literature and research the reactions of women, to violence at the
hands of a intimate or domestic partner are identified as “Victims of Violence,” “Victinis
of Intimate Partuer Violence,” and/or “Vi ctims of Trauma.” In some situations of
intimate partner victimization, the victimization has been so severe and prolonged that
the reactions of the victim are comparable to individuals who have been prisoners of war
and experienced extreme torture.

In condiicting this screening and interview of Elvira, documents were provided by Mr.
Ervin and reviewed for this report. These documents included four statements taken by
Wayne Campbeli; Investigator, of 1) Elvira Seay, 2) Stephanie Romero, 3) Joseph P
Gillis, and 4) Carol Ann Lachine: Additionally, a 1996 psychiatric inpatient
hospitalization record for Elvira Seay at Patrick Harris Psychiatric Hospital was
reviewed. Incident Reports and Supplemental Incident Reports wete reviewed, F inally, a
psychological instrament that has been found sensitive to.the effects of violence was
administered as part of the interview, | -

Elvira Seay was seen for the purpd_se.zw_'fj'fscregning and interview on May 18,2013 ina
private interview room in the Greenvil le County Detention Center. The total time spent in
this-evaluation was for 3.5 hours. Elvira is of medium height and obese. On this day her
€yes were clear; her voice was soft and at times difficult to understand. Hereyes were
often directed down and her affect was sad. Her voice reflected both sadness and fear
‘when discussing her own victimization and the events she had experienced.

The following measure was administered to Elvira as part of the screening for her
victimization history. ,

1. The Detailed Assessment of Post Traumatic Stress (DAPS) by John Briere. The,
~ DAPS‘isa detailed and comprehensive clinical measure of trauma exposure and

- post-traumatic stress in individuals who have a history of exposure to one or more
potentially traumatic events, The instrument assesses peri and post-traumatic
Symptoms (¢.g. intrusion, avoidance, hype; arousal) and associated features (e:g.
-dissocigtiversymptoms,j,s'ubstance abuse; suicidality) related to a specific. '
traumatic event, It-gencrates a tentative-diagnosis of Post-traumatic Stress:
Disorder (PTSD) or Aéute Stress Disorder (ASD): The DAPS assesses current
and lifetime history of DSM-IV-TR trauma exposure, as well as the severity and
clinical significance of an individual's post-traumatic symptoms, including
dissociative, cognitive and emotional Tesponses. )

background, traumia and victimization history, relevant social history, mental’
health, and drug and alcohol history.

2. Additional interviewing was conducted to obtain information about educational
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What was the nature of the relationship between Elvira and Juan Tafoya?
Initially, the relaﬁonshz‘p between Elvira and Juan Tafoya was a good one and there was
no violence. After the two had been living together for a few months, Elvira discovered

later. He was using cocaine openly. Elvira was upset about this and said something to
him. He hit her so hard he broke her back tooth. Eventually, she had to have it extracted,

and warned Juan to stop before someone cajled the police. Elvira’s eye was blackened,
her mouth was bloody, and hair was torn out. They went inside the friend’s place and he
tried to clean her up. The police may have been called, but no one came to the residence,
The next day Juan was remorseful, he cried, apologized, and promised not to do it again.
He bought her jewelry and flowers as part of his effort to win her back.

What is the role of Elvira’s victimization history in the charges which she faces?

The DAPS offers a comprehensive account of Elvira’s traumatic history. Elvira endorsed
items suggesting many serious victimization events starting in her Jate teens and early
twenties. For example, she experienced an abduction from her work place when her
assailants threatened her life, and sexually assaulted her. She also reports being hit,
choked, beaten, and forced to have sex during her relationship with Juan Tafoya.
Research reports indicate women who suffer victimization of a physical or sexual pature
are likely to again be victims.

Elvira’s abduction and sexual assault in her early 20’s was highly traumatic. She feared
for her life and did not know if she would ever see her family again. Subsequently, she
‘experienced other interpersonal victimizations from partners and individuals she knew
casually. The battering and beatings she received from Juan were the worst.
Victimization at any age may have profound impacts on how a victim views herself,
others, and the world. The changes that may occur include beliefs about safety and
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vulnerability, expectations about recurring violence, the controllability of violence, who
is responsible for violence, and how positively or negatively the victim views herself.

In my opinion, Elvira’s past victimizations and her ongoing vicﬁmimh'on by Juan Tafoya
contributed to increasegl anxiety and fear, guilt, and feelings of self blame, Although her

If additional information is needed, -please do not hesitate to contact me,

Sincerely,

St
W

Lois J Veronen, Ph. D
Licensed Clinical Psychologist
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FORM 5
STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMM‘ON PLEAS

COUNTY OF GREENVILLE » ' )
Elvied kUNN Jedy ) g 5e
Full name and'prison’ number(lt .mv) of.Applicant: ) 2015- P_23_ S
#1040 ) 00;2%
_ o ) o
State of South Carolina, ) POST- cowwcn@: RE
. ) ‘“‘ 2

[og]

INSTRUCTIONS - READ CAREFULLY.

In order for this application to receive consideration by the Court, it shall be in writing (leg,xbly
handwritten or typewmten) signed by the applicant and venhed (notanzed) and it shall set forth in
concise form the:answers to cach apphuable question. It necessary, appllcaut may- fumnish his answer toa’
.~ particular question on the reverse side of the page or on an addmunal pabe .Applicant shall make-clear to
which question: any such continued answer refers:

Since every-application must.be swom under oath, any false statement of a maten al fact therein
may serve as the basis of prosec,utxon and conviction for peTjury: Appllcants should, theretore, exercise
care:to assure-that all aniswers are true and correct.

It the’ application is taken in_forma pauperis, it shall include an aftidavit (attached at the back of
the form) setting torth information which cstablishes that applicant will be unable.to pay the tees and: costs
of'the proceedmes Wheén the application is completed, the ongmal shall be rhailed to the Clerk of Court

for the-Countyin, Wthh the applicant was convicted.
y: ipp| 60 WQBA \/ULY
1. Place of detention _{, ‘iMl ”ﬂ (,/1 C/' rﬂ hﬂM QOVY ,f“ AV\ a \SC 'qu

2. Name and loumon ot Couirt which imposed:sentence anl R)AA COU w{fq &KNQ}(&\
. Name(s) ot ,ortl.,tu n."s) (if -mV‘ MG : SQY“UV\Y

- \‘.’ .“.

4. The indictment number-or numbers (if known) upon which and the ottenses for which \b Uy
sentence was unpns:_(l \2 ng (; %’Dggq 8 _ ; ) W'{/
(b) R
(c)

3. The du_tc'up'on whichsentence was imposed and the terms ot the sentence:

(a) MMOV\ Yth ILOlLf 15 YedrS
m Mar\ls\wqmy OUNTAVY

© Rewvised 32003

WP CPPNY B a3,
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10.

()
Check whether a finding of guilty was made:

(a) after a plea of guilty_ V/

(b)  aftera plea of not guilty

(©) after a plea of nolo contendere

Did yﬁu appeal from the judgment of conviction or the impositioﬁ of sentence?

If you answered “‘yes” to (7), list:

 (a) the name ot each Court to which you appealed:

.
L.

1.

(b)  theresult in each such Court to which you appealed:

ii:

iii.

‘() the date ot each such result:

———

tii.

(d) it known, citations of any written opinion or orders entered pursuant to such
results: '
i.

.o
1.

It you answered “no” to (7), state your reasons for not so appealing:
o Aty $aild 10 Lile appeal
(b) _

(c) |

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003
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.
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State concxsely and in the same urder the facts which support each of the grounds set out

S AHHchL

| :b; JJUZ ZHJréICW

© M1 AfAcd

Prior to this application have you filed with respeet to this conviction:

(a) any petitionin a State Court under South Carolina Law? L &0

~ (b) any petition in State. or Federal Courts for h'lbcas wrpus or post-convictions

relief? _
(c) any petition in the United States Supreme Court for cemorarl other than petitions,
_if any, already specmed in(8)?___
(d) ' any other petitions, motions or applications in this or ahy other Court?
If you answered ‘yes” to any part of (12), list with respect to eachb petition, motion or
application: - ' |
(a) the specific nature thereot':
i.

i,

iv.

(b) the name and location of the Court in which each was filed:

(<) the disposition thereot:

Revised 3,2003
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iv.

(d) the date of each such disposition:

——

s

il

(e) if known, citations of any written opinions or orders entered pursuant to each such
disposition: “

i.

ii.

ii.

iv.

‘Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or applicaﬁon which you have tiled?
If you answered “‘yes” to (14) identify:

(d) which grounds have been presented:

i ‘

ii.

——

il

(b)  the proceedings in which each ground was raised:

i

—

ii.

iil.

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

(a)
(b)
(¢)

Were you represented by an attorney at any time during the course of’

Revised 3/2003
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18.

19.

20.

14

(a) your arraignment and plea?

(b)  yourtrial, ifany? ___

(c) your sentencing? _)Z

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence?

(e)  preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you tiled?

If you answered “yes” to one or more parts of (17), list:

(a) thE name and address of each attorney who represented you:

ewriN  Grdnvilly doulm“q Solicators
. piitE 306 E- Nivth
i UleeNVIllE =6 ZCMDI

(b)  the proceedings at WthF each such attorney represented you:

] _Dl@@ 13 ¥ plea

ii.

iii.

e
State clearly the relief you seek in filing this application: .
Yrial, " STATIALL Tt cHon a«%}m&em

Are you now under sentence from any other court that you have not challenged" q

EN

Revised 3:2003



STATE OF SOUTH CAROLINA )
) ’ VERIFICATION
County of )
I, , being duly sworn upon my oath, depose and say that I have subscribed to the foregoing

application; that [ know the contents thereof;, that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true.

_&ﬂw&ﬁb&kﬁéﬂ%ﬁ
SWORN to and éubscribed before me this I E i : .
‘dayeof 2014 .

e W B8

Notary Public

'-My Commission Expires: N S% o? ':I ,QD ' LP

Revised 3:2003
0O
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application [ declare under penalty of perjury that the
tfollowing tacts are true:

H [ am the applicant in this action and [ believe | am entitled to redress.

(2)  Because of my poverty | am unable to pay the costs of said proceeding or give

security thereof.
) . .

Applicunt

SWORN or affirmed to and subscribed before me this

|5“’dayof ,2914.

Do 1. M0

Notary Public

My Commission Expireg“&‘j Q‘* 1‘9’0\\9

Revised 3/2003

~d




IN THE COURT OF COMMON PLEAS
C.A. No. 2015-CP-23-0241

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Elvira Lynn Seay,
S.C.D.C. No. 299405,

RETURN
v.

State of South Carolina,

)

)

)

)

)

)

)
Applicant, )
)

)

)

)

)
Respondent. )
)

In response to the post-conviction relief .application filed January 13, 2015, the

Respondent would show this Court:
I

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Greénville County Cleri( of Court’s orders of commitmept. The Greenville
Coﬁnty. Grand Jl-er indicted the Applicant at the /.\pril' 2012 term of General Sessions for murder
(2012-GS-23-2898, count 1) and possessic;n of a weapon during commission of a violent crime
(201_2-GS-23-2898, count 2). Jake Erwin, Esquire represented the’ Appli;ant.

On May 15, 2013; .the Applicant pled guilty td voluntary manslaughter before the
Honorable Létitia H. Verdin. Sentencing was deferred. On March 4, 2014, the Applicant was
sentencéd by the Honorable RobinAB. Stilwell to .2b5 years imprisonment. The Applicant did not
~ appeal.

Attached herewith and incorporated herein by reference are the records of the Greenvill¢

County Clerk of Court regarding the subject conviction, the guilty plea transcript, and the
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sentencing transcript. The Applicant’s records from the South Carolina Department of
Corrections will be forwarded upon receipt.
IL.
In her application for post-conviction relief, the Applicant alleges she is being held in

custody unlawfully for the following reasons:

1. Ineffective assistance of counsel:
a. Failure to file appeal. :
b. Failure to bring up abuse suffered at hands of victim.
i. Illegal in states — deported 3 times.
i, Psychiatric evaluation.
ii. Failure to bring up 16-25-90.
iv..  Victim’sarrest history.
c. Failure to present mitigating circumstances.
i. Failure to bring up past mental health problems.
ii. Failure to bring up past rape and molestation.

11
The Respondent asserts the Applicant’s allegation that her attorney was ineffective is
without merit. The Respondent asserts the Applicant’s attorney rendered effective assistance
well within the standard of “reasonableness within professional norms” for a defense attorney.
‘Where ineffective assistance of counsel is élleged as a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result.” Strickland v.

Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,

442, 334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel

“rendered adequate assistance and made all significant decisions in the exercise of reasonable

2



professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must

overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386

S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assist_ance of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
berformance is measured by its “reasonableness under prevailing professional norms.” Cherry v.

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at

2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would'héve been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasohable.probability Ais.a probability ‘sufﬁcient to undermine conﬁdencé in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).

| The Respondent submits the Applicant cannot satisfy either requirement of the Strickland
V. Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted Ey the record. The Respondent requests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305

S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).

IV.

The Respondent denies each allegation not expressly admitted, qualified or explained.
V.

WHEREFORE, having made its Return, the Respondent requests that a hearing be held
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and counsel appointed to represent the Applicant.

June _3 2015

By:

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Deputy Attorney Genéral

KAREN C. RATIGAN

Senior Assistant Depiity Attorney Genetal

P.O. Box 11549
Columbia, S.C. 29211

Atforneys for Respondent /
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STATE OF SOUTH CAROLINA | - o

‘ ‘ ' IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

2015-CP-23-0241
ELVIRA LYNN SEAY, 299405

Applicant,

Vs AFFIDAVIT OF SERVICE BY MAIL:

STATE OF SOUTH CAROLINA,

Respondent.

e N N S N N N N S e S N Nl N N

1. laanemployee of the Respondent in the above captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this is a

proper circumstance of service by mail.

3. I have-this-day serveda copy of the Return n the above captloned matter on the followmg persof
by deposmng, same in:the'United States mail, postage plepald ' : :

Elvira: Lynn Seay, 299405

Graham Correctional Institution ,
4450 Broad River Road ‘
Columbia SC 29210

DATED this 3:1-'d:day of June, 2015.

h@y A. @f Carey Lega @lsswtant
For Respondent
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| STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS

‘1COUNTY OF GREENVILLE

Elvira Seay, )
' )
Applicant, )
V. ) Case No. 15-CP-23-0241
)
1 State of South Carolina )
TRANSCRIPT OF HEARING

~ The within HEARING in the above-captioned matter was held December
15" 2015, before The Honorable Perry H. Gravely in Courtroom 6 of the

" Greenvnlle County Courthouse, East North Street, Greenville, South Carolma
| attended by counsel as follows:

APPEARANCES:

Caroling:'l-'lorlbeck,' Esq.
...Appearing for Applicant

Karen Ratigan, Esq.
OFFICE OF ATTORNEY GENERAL
...Appearing for State of South Carolina

» Deborah Garrison
Circuit Court Reporter — 13th Judicial Circuit
PO Box 27145
Greenville, South Carolina 29616
dearrisonscconrts.ory




INDEX
Testimony of Elvira L. Seay
Direct Examination by Ms. Horlbeck

Cross Examination by State

Testimony of Jake Erwin
Direct Examination by State
Cross Examination by Ms. Horlbeck

Redirect Examination by State

Arguments of Counsel
Ruling of the Court

Certificate of Court Reporter

INDEX OF APPLICANT’S EXHIBITS

- None Ehtered -
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21
31
37

39
45
46

o7



58

92 B_——

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Before The Honorable Perry H. Gravely

(APPLICANT PRESENT)

THE COURT: Are you ready Ms.
Horlbeck?

MS. HORLBECK: Yes, sir.

THE COURT: Okay. All right.

MS.RATIGAN: May it please the
Court?

THE COURT: Yes. I'll be glad to
hear from you.

MS. RATIGAN: This is the case of
Elvira Seay versus the State of South
Carolina. The docket number is 2015-CpP-23-
0241.

Ms. Seay was indicted for murder and
possession of a weapon during the commission
of a violent crime. She was represented by
Mr. Erwin.

On May 15™ of 2013 she pled guilty
to voluntary manslaughter before Judge
Verdin. Sentencing was deferred until March
4*® of 2014 where Ms. Seay appeared in court
before Judge Stilwell and received a twenty-
five (295) year.sentence.

She did not file an appeal and the

State's ready to proceed.
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Before The Honorable Perry H. Gravely

THE COURT: All right. Ms. Horlbeck.

MS. HORLBECK: " That's correct,
Judge. We are ready to proceed today.

THE COURT: All right. 1I'll be
glad to hear from you.

MS. HORLBECK: All right. We
call Ms. Seay to the stand. |

(WITNESS TAKES STAND)

ELVIRA L..SEAY, having been duly sworn to
tell the truth, and nothing but the truth,
testified as follows:

DIRECT EXAMINATION

BY MS. HORLBECK:

Q. Ms. Seay, where are you currently
incarcerated?

A. At Camille Griffin Graham.

Q. All right. And what's the length of

the sentence that you're serving?

A. Twenty-five years.
Q. And you're serving a twenty-five
sentence as a result of a plea to -- was it

voluntary manslaughter?
A. Yes, ma'am.

Q. All right. Who represehted you on
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

that charge?

A. Mr. Erwin.

Q. And how long did Mr. Erwin represent
you? Do you know? Just a year, two months,
just in general?

A. The time I was incarcerated.

Q. Were you always incarcerated in the
jail while this case was pending?

A. Other than when I was in New
Orleans, -yes.

Q. Okay. All right. Now, one of those
allegations that you brought up today is that
Mr. Erwin didrnot adequately inform the court
of the abuse that you suffered at the hands
of the victim in this case; is that correct?

A. fes, ma'am. |

Q. Okay. All right. So tell the court
a little bit about the abuse that you
suffered from this man.

A. Well, it was mental abuse, physical
abuse. He would even tape cameras to the
truck if I went to my parent's house or
something. That should be in evidence. But
you could actually see him taping the camera

to the truck.
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

0. Uh-huh.

A. And when I get in the truck and I go
to my parent's house and everything and then
coming back, he'll un-tape the camera just to
see where I've been.

Q. Let me just back up a little bit.
When.you say there's a -- because I'm not
sure I understand. There's a tape that this
man -- and tell me the name of the victim.

A. Juan. |

Q. Okay. So Juan would tape a video
camera to your‘vehicle?

A. Uh-hﬁh.

COURT REPORTER: Is that a yes?
APPLICANT: “Yes.”

DIRECT EXAMINATION CONTINUED

BY MS. HORLBECK:

Q. All right. And had you discussed
that with Mr. Erwin?

A. I don't, I don't know.

Q. All right. Did you produce any of
those video tapes to Mr. Erwin?

A. No, none of those were brought up.
But I do know in my motion of discovery, it's

listed on my motion of discovery that they
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

have it, you know.

Q. Okay. Did you and Mr. Erwin ever
review those tapes? |

A. No.

0. All right. You also mentioned some
mental abuse. What kind of mental abuse?

A. Just the way he would talk to me.

If I didn't do what he said, how he would

~treat my family or treat me. And he's cut me

before. He hit me in the ankle with a golf
club and fractured my ankle; I had a cast on
it.

0. All right. Let me just focus you on
the mental abuse a little bit. Were you )
evaluated prior to sentencing?

A. Yes.

Q. Do you remember the name of the
psychologist, that evaluated you?

A. Ms. Veronen.

Q. Do you recall what Ms. Veronen’s
kind of conclusion was? What was the’
conclusion of her evaluation?

A,. Right off-hand, I really don't know.

Q. Do you know if Dr. Veronon drafted a

report?
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

A. Yes, ma'am. She give a paper to
them.

Q. All right. Do you know if that
report was submitted to the court ét your
sentencing?

A. Uh~huh. Yes, ma'am.

Q. All right. Did you and Mr. Erwin

review that report?

A. I'm sure we did.

Q. But you just don't remember looking
at it?

Al I don't remember.

Q. Okay. All right. Did you discuss
the mental abuse that you suffered at the
hands of Juan, the victim. Did you discuss
all of that with Dr. Veronen?

A. Yes, ma'am.

Q. - All right. Okay. And you've also
testified today that you suffered some
physical abuse from the victim?

A. Uh-huh.

Q. All right. So do you -- just start
with the first time. Well, how many
occasions of physical abuse, do you know?

A. He's hit me in the head before. I
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_ Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241 ]
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

wanted to go to the hospital about him
hitting mevin the head. I had a hematoma on
my head here.

Q. Did you go to the hospital for that?

A. Yes, ma'am.

Q. ‘Aﬁd when did that happen?

A. It was -- I'm not sure of the dates.
It was before he cut me on the wrist, before
he cut my arm.

Q. Do you know a year for me when you
got hit in the head?

A. No, ma'am.

0. What hospital did you go to?

A. The Parkway at Pelham. It's a new

-- it’s a new -—-

What county is.that in?
Spartanburg County.

Okay. Did you stay overnight?

No, ma'am.

Did you go to the emergency room?
Yes, ma'am.

All right. Were stitches required?
Yes, on my arm.

I mean on your head?

» oo ¥ O » O » O » O

No, ma'am.
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Elvira Seay v State of South Carolina 10
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

Q. What kind of treatment did you
receive for your head? -

A, I just -- it was hurting really bad

.and they said it was just a mild concussion.

Q. Okay. Was the victim in the case
ever arrested for that incident when you were

hit'in the head?

A. "No, ma'am.
Q. Did you ever report it to police?
"A. No.

"Q. -Okay. All right. You said the next

occasion was a -- and correct me if I'm

‘wrong. -’ The segond occasion,Vis that where

you were: cut on the wrist?{ﬂ

A. ‘Yes, where he cut me on my afm right 
here (indicaﬁiﬁg). - |

Q. And who did that?

A.  Juan. |

Q. Do you know kind of a year and a
month wﬁen that may have happened?l

A. Nb, ma'am. I don't.

Q. Okay. Did you have to go to the
hospital for that? |

A. Yes, I'did and I ‘got stitches.

Q. "What hospital?
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

A. The Parkway at Pelham.

Q. All right. You said you got
stitches.. Were you admitted overnight?

A. No.

Q. All right. And you reported to the

emergency . room?

A. Uh-huh. Yes, ma'am.
Q. Did you call the police?
A. (No verbal response).'
Q. Was Juan ever charged for cutting
you on the wrist?.
A, .<NQ, ma'am.
P 'Q, All right. And were there any~othef

occasions that required you to go to the

hospital?

A. He hit me with a gblfmclub on my
ankle and fractured :my ankle, my right ankle.

I had a boot. I had to wear a cast and a

‘boot on it for a couple of months.

Q. And did you have you have to go to
the hospital? - |

A. Yes, I did.

Q. What hospital?

A. The Parkway.

Q. Do you know when, like what year,
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

what month?

- A. No, ma'am. It was along the time

frame that Spartanburg County had raided the -

house but I don't know what time.

Q. Okay. When youfre talking about
raiding the house, is that a whole‘separate‘
incident?

A. Yes, ma "am.

Q. -And thé raid,.was that a fesult of
the events that happened in Spartanburg
County?' .

A. Uh-huh.

Q. Okay. .All‘right. Now, were the
police_ever called for your fractured ankle?

A. No, ma'am.

Q. Was the victim ever charged with

. criminal domestic violence or another

criminal charge for fraCfuring YOur ankle?
-A. No. |

Q. All right.

A. We wefe arguing in a motel at the
Extended Stay on Pelham and the officer came
and he ran out the window. They caught him
and he was arrested.

Q. Okay. When Was that?

12
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Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

A. I can't remember what year.

Q. Okay. Do you know if he was
convicted?

A. No. I never did go to the officers.
They just heard us. And he had to pay a big
fine and he got out, but he used a different
name.

Q. Do you know what name he used?

A. Gabino or something. I'm not really

sure. I do apologize.

Q. All right. So -- well, you said he
used a different name from the name that was
used in your charge?

A. Uh-huh.

Q. Okay. 1Is there any way to find that

. conviction then?

A. 1In the motion of discovery there's
-- thebonly_picture I have of him is a mug
shot. I don't know what name he used but
that's the mug shot. And that's wrong.

0. Okay. Did you talk to Mr. Erwin
about that?

A. Yeah. We spoke about that.

Q. All right. Do you know what county,

he would have been ---

13




BT NN

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

Elvira Seay v State of South Carolina 14
" 'Case Number15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Applicant - Direct Examination

A. Greenville.

0. Okay.  All right. Any other
physical evidence of abuse where you had to
éo to the hospital?

A, | No, ma'am.

Q. . 'All right. 'Okay. Do you recall

'telling Mr. Erwin that you'd gone to the

hospitai three times at Spartanburg Regional?
A. Uh-huh, (affirmative nod). A '
Q. All right. Is that -=—— I need you to
answer out loud? |
A. Yes, ma'am.
Q.: Okay. Did you sign any paperwork

saying that Mr. Erwin could obtain your

medical records?

A. I don't remember. I don't know.

Q. Okay. All right. Do you recall if;'

your medical records from Spartanburg

Regional, if those were submitted to the
Court prior to sentencing?

A. No. No, ma'am. They weren't.

Q. Okay. And do you think the outcome
of.your case would have been different or
your sentence would have been different if

that information had been submitted to the
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court?

A. Yes, ma'am.

Q. All right.  How do you think it
would have been different?

A. It just would have give more
evidence showing what an abusive person that
he was.

Q. All right. And are you arguing

today that it may have affected your parole

-eligibility?

A. Yes, ma'am.

Q. All right. And did you ask Mr.
Erwin to file an appeal in this case?

A Yes, ma'am.

0 And was an appéal‘filed?

A. Not to my knowledge. No, ma'am.

Q All right. Do you have any other
issues that you want to present to the Court
today?

A. No, ma'am.

Q. All right.. Your appealable issue
if an appeal had been filed would have been
the failure to present the mitigating
evidence ---

A. Yes.
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QL ~--=- to make you parole eligible?

A. Yes, ma;am.

0. All right. All right. Any other
allegatibnsbtoday? |

A. No, ma'am.

Q.- All right. That's all I have.
Pledse answer -any Questionsvthat Ms. Ratigan
may have for you. .

| CROSS-EXAMINATION

BY MS. RATIGAN: _

Q. Ms. Seay,’how long were you with the
victim? |

A. SeVen-years;_

16

Q. - And over that period of time you say

that you were the victim of -physical and

-mental abuée from him?

A. (Affirmative nod) .
| COURT REPORTER:  You need to
answer. '
APPLICANT: - Yes, ma'am.
COURT REPORTER: -Thank-YOu.

- CROSS EXAMINATION

BY MS. RATIGAN:
Q. And you.told Mr. Erwin about this?

A. Yes, ma'am.

4
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Q. Okay. And did you ever call the
police?

A. Yes, I did.

Q. How many times did you call the
police after an incident of physical abuse?

A, I called Greenville County many --
three or four times to the house before.

Q. Okay. And it was because that he
had been abusing?

A. Yeah. Or either drunk outside

shooting a gun. You know, just something

crazy.

Q. Okay. And did you tell Mr. Erwin
about that? |

A. Yes, ma'am.

Q. Okay. And you discussed with him-
getting these medical files when you had gdne
to the hospital? ,-

A; I don't, I don't know.
Q. You.don't remember?

\A. I don't remember, no, ma'am. I'm
not going to lie.

Q. That's okay. Now, when you went to
the hoSpital did you tell the medical

personnel there how you had been injured?

17




10
11
12
13
14
15

16

17

18

19

20
21
22
23
24
25

Elvira Seay v State of South Carolina . 18
Case Number 15-CP-23-0241 :
Post-conviction Relief Hearing of December 15,2015
Testimony of Applicant - Cross Examination

Did you say, you know, ‘Juan hit me or cut
me’?
-~ A. I always said it was an accident.

Q. Okay. Now, did you have any
witnesses who ever saw him strike you or huft
you in some way?

= A. (Affirmative nod).
‘.Q... Okay. And did you tell Mr. Erwin .to
Contact‘fhese people? |
A. Well, actually they had wrote it,

wrote statements and it was in my motion of

. discovery.

Q. So they wrote ‘statements to the

- police?

‘_A;- ‘Uh~huh.” Yés, ma'am.
Q. Did you ever review those with Mr.
Erwin? . |
A. I don't think so, ho.'
Q. Did you ever ask him to contact
these people to maybe help. your case?
A. No, ma'am.
Q. - Okay. And after you were evaluated,
did you discuss with Mr. Erwin the idea of
battered woman syndrome?

A. No. At that time, I didn't know
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about it.

Q. Okay.

A. I didn't know fully in length about
it.

Q. Okay. And when did you find out
about it? Was it ‘once you got to SCDC?

A. Well, Ms. Veronen had mentioned}it
and I found out about it at SCDC.

Q. Okay. And Juan, he was shot while

he was in bed; is that correct.

A. No, he was standing up.
Q. He was standing up?
A, (Affirmative nod).

Q. And then you called Stephanie Romero
(phonetic) to help you move the body?

A. Yeah. She's one of the ones that
wrote a étatemenf saying that she had seen
the physical and mental abuse.

Q. Okay. And you initially reported
Juan was missiné; correct?

Al Yes, ma'am.

Q. And did you and Mr. Erwin discuss
going to trial on these charges?‘

A. I think, if I remember right he said

it wouldn't be in my best interest to follow

19
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through.

Q. Okay. So you decided to go ahead
and plead guilty?

A. Yes, ma'am.

Q. And you stated you wanted an appeal.
Can you explain to me what error was made by
the judges in the case that you would want an
appeal? Or was it just that you wanted Mr.
Erwin to have done more investigation?

A. Well, I felt like a lot of stuff
wasn't brought up. You know, the extent of
him's [sic] physical abuse towards me. And
just at that time when everything was going
on, it was such a blur, I just didn't know
really what was going on.

Q. Okay. So you mostly would have

'wanted an appeal to challenge how Mr. Erwin

handled the case. Would that be fair to say?
A. Uh-huh.
COURT REPORTER: That was a yes?
Did you say yes?
APPLICANT: Yes, ma'am.
COURT REPORTER: Okay. Thank you.
MS. RATIGAN: That's all I have,

Your Honor.

20
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MS. HORLBECK: I don't have anything

further, Judge.

THE COURT: Thank you. You may
step down.

(WITNESS STEPS DOWN)

THE COURT: All right. Anything
else, Ms. Horlbeck?

MS. HORLBECK: No, that's all,
Your Honor.

THE COURT: All right. Ms.

- Ratigan.

MS.RATIGAN: the State would call

" Mr. Erwin.

(WITNESS TAKES STAND)

JAKE ERWIN, having been duly sworn to
tell the truth, and nothing but the truth,.
testified as follows:

DIRECT EXAMINATION

BY MS. RATIGAN:

Q. Mr. Erwin, do you recall
representing Ms. Seay on these charges?

A. I do.

Q. And were you appbinted, to the

public defender's office?

21
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A, I was.

Q. Did you file the usual Brady Rule 5
motions?

A. I did.

Q. To the best of your knowledge, did

' you receive full discovery from the State?

A. As far as I could tell.
| Q. And was Ms. Seay, once she was

brought back to New Orleans, was she»at‘the

detention center the whole time? -

A. Yes, ma'am. She was.:

Q. And did you go meet with her at the

jail?
A. I did.
Q. Did you review: those discovery;

. materials with her?

AL I did. As far as I can tell- over
the course -- let's see. I représentedvher
for over two years. Over the course of that.
time, we would have reviewed the discovery |
material we'd been given by the State.

You know, it's a lot of stuff, as you can
see. And I can't speak to when we'would have
reviewed each individual piece of it. But we

would have at some point gone over all of it.
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0. Would you have reviewed with her the

elements of the charges?

A. I imagine I would have.
Q. The sentencing ranges as well?
A. Yes, ma'am.

Q. Did she disclose to you what
happened on the night in question?

A. We talked about it. Yes, we did.

Q. Did she tell you about any prior -
abqse she suffered at the hands of the victim
in this case?

A. Well, yeah. That was pretty much
what we had to work with as far as a defense "
or mitigation in this case Wés‘the history of
domestic violence in that relationship.

Q. Did she tell you about times that

_Shefhéd contacted law enforcement and théy
had came out to the residence? -

A. Yeah. If I remember correctly, we
could get to the point that there were times
that that happened. Narrowing it down to
when those specific times were was a little
harder. We weren't able to come up with
specific dates. But that the cops had

responded at least once.
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Q. And did she tell you that'she had
gdne to the hospital three times as a result
of some physical abuse?

A. Yeah. I imagine that she did‘tell
me that. I don't have anything in here that
s?ecifically'says that, but I know that was
the thrust of our conversations so we would
have talked about that. | |

Q. Did you have her execute a HIPAA

“waiver?

A. Yeah. I was just reviewing my file

this morning. I do have a HIPAA waiver for

“her medical records to be.diSClosed from
~Patrick B. Harris which is, I guess, a

facility that we had figured out that she had

been in at some point.
0.° And did you receive any medical
records?

A. I did. 1I've got them here. We've

- just: got an assortment of médical records.

I guess everything that Patrick B. Harris had

on her.
Q. - Would you have reviewed them with
Ms. Seay?

A, OCh, yeah.
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Q. And to your recollection, was there
anything in there that helped to kind of
support the idea 6f battered woman syndrome?

A. Not to my recollection. I don't
remember there being‘anything specific in

there that was terribly helpful to her

defense.

Q. Did you speak to any witnesses in
the case, anyone who would have witnessed any
kind of abuse? _

A. No. I did not.

Q. Were you aware of any witnesses that
would -have been helpful for her defense?

A. You know, I guesé through the ,
discovery and through talking to Ms. Seay, I
was aware of some witnesses, but for whatever
reason/ I ended up not talking to them.

Q. Did Ms. Seay ever ask you
specifically to contact them?

A. I don't remember if she did.

Q. And when did you decide to try and
pursue the idea of battered woman syndrome?

A. You know, I can't specifically say
as far as what day and date I would have

decided that. But probably right away from
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getting the caseée appointed to me and lboking

at the discovery and talking to Ms.‘Seay for

the first time. It seems like that was the
obvious defense in this case and something

that definitely needed to be pursued. So if

I remember correctly, that's something that

happened immediately.
Q. And did you have Ms. Seay evaluated?

A.. I did. We hired a private forensic

 psychiatrist from Rock Hill, Dr. Lois

Veronen. |
Q; And what was the purpose of that
evaluation? | |

A. Well, originally, the hopefdl:'
pﬁrPOSe.of the evaluation was that we -could
have‘a professional forensib.psychiatrist who
could testify at trial as to, you know, what
makéé'a'classiclsituation and what made this

case fit into a battered women's syndrome

~defense. That was originally the goal of

that evaluation.. That ish't quite how it
turned -out but that was what we were going
for.

Q. And did this -- can you give me the

doctor's name again?

26
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A. Dr. Lois Veronen. She's out of Rock
Hill.

Q. Okay. And did Dr. Veronen prepare a
report?

A. She did.

Q. And did you review that report with
Ms. Seay?

A. 'We did. I did.
Q. . And what was the finding of the
report, do you recall?

A. Just basically, in a general sense,

I remember the finding of the report and the

result of her evaluation was that she wasn't
confident. that the situé£ién arose to a pure
battered women's syndrome defense. But there
were a lot-of pieces of the defense there

that would be helpful in mitigation, which

ultimately is what we ended up doing. You

know, presenting the report and some of the
findings of the evaluation at the plea as
mitigation to hopefully not absolve Ms. Seay
of responsibility, but to encourage the court
to be a little more lenient in her sentence.
Q. And did you explain to Ms. Seay that

you were going to have to go down a

27
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mitigation route instead of using that at
trial?

A. I'm sure that we did. You know,
that would have been a huge part of our
discussions leading up to-the plea.
| Q. Based on your review and
recollection of‘the discovery,’was'there some
question aé to the poSition of the victim

when he was shot or was thét pretty clear

cut. Do you remember?

A, You know, to be honeét, I don't

remember exactly what the issue was with the

28

positioning of the body. At the time I would

have been able to tell you about it.

Q. TWould it be fair to say that once

'you' got Dr. Veroren's report back you

switched to plea mode instead of trial mode?

A, ,Well, I guess -- I mean, before the

report I would have had a conversation with

Dr. Veronen that probably pushed me in that
direction. But <as far as plea mode versus

trial mode, honestly, I try to leave that up

‘to the client as much as possible. I try to

be prepared for either possibility.

As a general practice of mine with cases
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like this, I will make sure she understands
what her options are and make sure she
understands what the consequences of those
options are. But as far és making the choice
of plea mode or trial mode, that's not really
--— I try to leave that up to the client aé
much as I can. | |

Q. And did. you explain to her the risks
and. advantages of a plea versus trial 4in this
case?

A. Oh, sure. - That would have been a
big part of our conversation. -

Q. And do you recall when she, Ms.
Seay; would have decided to enter a plea
rather than going to trial?

A. You,kndw,,l ddn't”recail thé
specifié,date. We entered a plea in May of

2013. So. it would have been a month or two

‘before that. I mean, you know all of this --

but senténcing was deferred for almost a
whole year as we continued to try to get some
mitigation together for her sentencing.

Q. Now, let me circle back around to
this. Did Ms. Seay ever tell you that the

victim had been convicted under a false name?
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Do you recall that conversation?

A. I don't remember.

Q. And do you recall Ms. Seay asking
you to file an appeal?

A. I don't.

Q. In your normal practice, if your

- client asks you to file an éppeal, would you

do so?

A. Yeah. I mean, if it's a convictionA

after’a trial, I'll always file an appeal.
If iﬁ is a conviction as a result of a plea;
I will file an appeal if the client asks me
to. .

Q. In your opinion were there any
appealable errors from the plea or the
sentencing?

A. I don't remember. And I've looked
over the transcript of the plea and the
sentencing before today. I don't remember
there being any legal errors with the plea or
sentencing -that would rise to the level of an
appeal. But that's not really for me to say,
I guess.

MS.RATIGAN: That's all I have,

Your Honor.

30
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THE COURT: Ms. Horlbeck
CROSS-EXAMINATION

BY MS. HORLBECK:

Q. Mr. Erwin, you said that you hired
or you testified that you hired a
psychologist from Rock Hill, Dr. Veronen?

A. Yes, ma'am.

Q.- All right. And the purpose of

hiring her -- it was a woman, right? Is Dr.

. Veronen a man or a woman-?

A, Oh, she was a woman, yes.

Q. Okay. The purpose of hiring her was
hopefully to flesh out a defense that you
could present at trial. Is that right?

A. Right. And maybe ultimately call
her as an expert if we went to trial.

Q. All right. But ultimately what her
conclusion was is that there were pieces that

could be used as mitigation at sentencing?

31

A. Right. And the problem -- yeah, the

reason I think ultimately where we came to
that -- and then the Judge talks about this
in the plea a little bit too -- is that a lot

of the information as far as the alleged
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domestic abuse and the alleged mental abuse
-— there was not a whole lot of physical
evidence that we could find that would
corroborate that. A lot of the allegations
of abuse were just coming just from Ms. Seay.

And we couldn't get a whole lot of stuff to

corroborate that. That was part of the

problem, part of why it didn't rise -all the
way toba defense.

Q. Okay. But there were pieces that
you wanted to use as mitigation; is that
right?

A. Sure. Yes.

Q. And the goal of mitigation, you

testified, was to try to encourage the court

to ---

A. ‘Right.

Q. --— sentence Ms. Seay more
leniently?

A. Right. ‘Well, I mean, first and
foremost we were able to éonvince the
prosecutor to allow her to plead to a lesser
charge. I mean, she was originally charged
with murder, and she entered a plea to

voluntary manslaughter. So that in itself

32

87



88

10
11
12
13
14

15

16

17
18
19
20
21
22
23
24
25

Elvira Seay v State of South Carolina
Case Number 15-CP-23-0241
Post-conviction Relief Hearing of December 15, 2015
Testimony of Jake Ervin - Cross Examination

was a pretty huge victory that I think had a
lot to do with the work that Dr. Veronen did.
But then the same -- was that once she pled
to the voluntary manslaughter, was to try to
convince the sentencing judge to go easy on
her and iessen her sentence.

Q. Okay. And at the time of the plea
were you aware of Section 16-25-90, parole
eligibility?

A, You know, I wasn't.

Q. Okay.

A. And I realize that now, that that
might have been something that I should have
been aware of. And I'm a little embarrassed
to admit I didn't know anything about that
section.

Q. All right. I appreciate that. I
mean, I'm not -- I think we've all been there
at some time.

A, Okay.

Q. All right. So if you'd known about

that section, do you think it would -- is it

" fair to say that a goal of yours would have

been to try to help her with parole

eligibility?
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A. If I'd known about that section, we
definitely would have made sure as part of
the plea to hit the necessary points that we
néeded to, to convince the judge to make a
finding under that section and give her early
parole eligibility. If. I didn't know about
that and so we didn't tailor presentation to
that section.

Q. Now, as part of sentencing you
advised Judge Stilwell that none of the
events resulted or the prior events between
Ms. Seay and the victim resulted in
convictions against the victim; is that
correct?

A.. Yeah. I read the transcript. I did
say that.

Q. But today you're saying that you
think that the police repbrted to the house
for domestic violence reasons at least onée?

A. Well, that I mean -- yeah. That's
what it sounds like. I was a little confused
by myself when I read the traﬁscript. You
know, in my head now and going through the
file, I remember talking to Ms. Seay about

there being at least one time when law

34
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enforcement had responded to one of these
incidents. But then again, I read the
transcript of the plea and I told the judge
that there wasn't. So I don't really know
what happened there. I don't know where that
was coming from.

0. All right. 1In reviewing our file,
do you have any details about that occasion
when the police arrived?

A. I don't. I have stuff that Ms. Seay
told me and I remember her telling me about
it. But I don't think that there was any
investigation that yielded actual police
reports or things like that, that would have
corroborated that stuff.

Q. Okay. So are you saying that you
did investigate and there was no result or
there was no investigation?

A. You know, I don't think there was
much of an investigation.

Q. All right. Do you know when the
police may have reported and what county?

A. Well, I think that's why there
wasn't much of an investigation. To be

honest, I don't think we were able to ever
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nail that down. And it was so broad. It
wasn't anything that I pursued seriously.

Q. All right. The information she
provided you was not detailed enough to allow
you to know where to look? What county to
look in and the time period?

A. You know, I think that probably was
my thinkingvat the time. And it's easy to. |
second guess stuff like that now. I'm
sitting here today listening to her testify
and I'm already thinking of, you know; ways
I could have investigated that better, you
know. But at the time I remember thinking
about it was somewhat of a dead-end.

Q. All right. Do you req&ll any
discussion(s) that you had witths. Seay
regarding a false named used by thé victim?

A. See, today was the first time I'd
ever heard that. I don't remember that being
part of it. But it doesn't mean she didn't
say it. It just was a long time ago.

Q. So on reflecting, do you think --

A. No, nothing. I don't see anything.

0. Okay. Now, medical records. You

testified that you had a medical release

36
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signed by Ms. Seay; correct?

A. Right.

Q. All right. You said that medical
record to -- was it Marshall Pickens?

A. Patrick B. Harris.

Q. Patrick Harris. All right. Do you
recall whether or not your HIPAA release was
forwarded to Parkway at Pelham?

A. I can tell you from looking at it
that I'm pretty sure it wasn't.

Q. All right. Does anything in your
notes indicate medical places other than
Patrick Harris?

A. I was looking for that earlier.

I don't have anything in my notes that
indicates that.

0. Okay.  All right.

MS. HORLBECK: That's all I have;
Thank you.
| THE COURT: Any redirect?
MS.RATIGAN: Very briefly, Your
Honor.
REDIRECT EXAMINATION
BY MS. RATIGAN:

Q. If Ms. Seay had specifically said
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that there were medical records from Parkway
at Pelham, would you have sent a medical
waiver to get those records?

A. I mean, in a perfect world, yes.
Who knows? |

Q. At the end of the day did you feel
like you had enough evidence, both from |
experts and just actual documentatipnvto
successfully argue battered woman at trial?

A. Well, I was certainly not sure. And
you never know with a jury. So I don't think
I could ever sit ‘here and say that I would
feel confident in arguing that in front of a
jury, but it was a big gray area in this
case. I remember that.

MS.RATIGAN: That's all I have,
Your Honor. And the State would rest at this
time.
THE COURT: All right. Any

rebuttal testimony? |

MS. HORLBECK: No, Judge, I'd

38

just ask to be heard at the appropriate time.

THE COURT: Yes, I'1l1l be glad to
hear from you.

MS. HORLBECK: Judge, I just ask
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that ---

THE COURT: Let Mr. Erwin step
down.

(WITNESS STEPS DOWN)

MS. HORLBECK: Judge, I'd just
ask at this point -- I was under the
impreséion that those records had been
requested from the public defender's office.
And I just feel like -- I just ask that the
record be left open thirty days to allow me
to forward a HIPAA request to the Parkway at
Pelham and see what they have.

THE COURT: Anything else? I
mean, I don't think that that -- I mean, this
was a plea. I mean, I don't think that
that's going to be relevant in any findings
that I have. So I'll be glad to hear from
you on the merits if you'd like.

MS. HORLBECK: : Well, and Judge,
that's why I'm asking. I think it does go
directly to the merits and our position would
be that have those medical records -- there
doesn't seem to be any evidence that the
HIPAA release was forwarded to Parkway at

Pelham or really any emergency room
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containing hospital. Patrick Harris, is a --
I'm sure Your Honor knows, but just for the
record, it's a mental hospital. So they ~
would not be in the busineés of treating
concussions, treating cuts and treating
fractures to legs. Parkway at Pelham would
and I just think out of an abundance of
caution I would ask the Court to consider
keeping the record open so that I could
forward that HIPAA release to them.

The reason we want that information
is because if that information exists and Mr.
Erwin did not request it, we believe that
that informétion should have been submitted
to the Court so that the Court could consider
that as part of sentencing; It's all vefy
well to say she's been hospitalized a couple
of times because of this abuse. It has a lot
more. impact if medical records showing
fractures, cuts, mild concussions can be
handed to the Court.

And I understand that the testimony
has. been that Ms. Séay never told the
hospital who had done this. She always said

that this was an accident. I think that fits
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right into the mitigation that was needed to
and was presented to the Court. It sounds
like she was right on the cusp of battered
woman's syndréme. She didn't necessarily fit
into that. But there were parts of it that
could be presented as mitigation.

And I would argue it doesn't matter
what reason she provided the hospital. If
énything that she -- if she said it was Chel
accident, well, thaf in itself seems
ridiculous. And if that's the reason she
gave, I think that would be one of those
little pieces that Mr. Erwin would have
needed to present to the sentencing judge in
order to mitigate and have Ms. Seay fall
under 16-25-90.

THE COURT: Okay. Anything, Ms.
Ratigan?

| MS.RATIGAN: - Thank you, Your Honor.
This.argument will kind of dovetail in with
Ms. Horlbeck's, which is that Ms. Seay hasn't
met her burden of proof today. She would

have to demonstrate today that such a defense

~would have been successful. We've heard no

expert testimony. We've heard no testimony
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from any kind of lay witness who observed any
kiﬁd of abuée.' We've seen no medical records
that would have justified further pursing the
idea of baﬁtered woman's syndrome at trial.
So the State;s position would be -
that. absent such a showing here today,"it’s

¢ompletely speculative for us to entertain

| the idea that if these avenues had been

pursued, that Mr. Erwin would have been ablé
to successfully‘argue-both battered woman's
syndromé at a'potential triallo:bfor,the
reduction under 16-25—90.

THE COURT: _ All right. .

MS. HORLBECK: Just bfiefly,in
response. 16;25-90 just reqﬁires_the
presentation bf'credible evidénce of a

history of criminal domestic violence

- suffered at'the'hands,of the hpuseholdv'

member.

I would think two things would

follow from that. One would be any

convictions. The second bar or piece of
credible evidence of domestic violence
suffered at this guy's hands would have been

medical records. And I think that would have

42
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gone -- that evidence would have been
important.

THE COURT: Well, let me ask you
this, 16-25-90 specifically says it shall not
effect PCRs. Any comments on this? It says
this section.- shall not affect the provisions'
of Section 17-27-45, which is PCRs, which to
me says it's not something to be considered
at a PCR hearing.

MS. RATIGAN: Judge, I'm having a

problem holding this case in front of my

"brain. But there is a PCR. case that

specifically says that if you want to argue

that 16-25-90 should have been pursued at a

.trial level, then you basically have to

bring, you have to marshal all of that
evidence before the PCR court. Again, I'm
having a problem pulling that case from the
ether. But there is .a case that says that
basically to make that showing, she would
have to present all those evidence and
witnesses and testimony and all of that stuff
here today.

MS. HORLBECK: I thought that

just based on my conversations with her, I
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thought that that evidence =- I wasn't going
to pursue that today. But based on Mr.
Erwin's testimony that the releases were

never sent to the hospital, I do want to

present that to the Court.

THE COURT: Yeah. Well, I mean,

I think that there is -- you know, I think

- that all of the mitigating circumstances were

properly. thrashed out.

I mean, there's even discussion with

the solicitor when the solicitor was setting

forth their facts and the evidence that the

‘victim was abusive towards the Defendant and

even thatrnight. I mean, the solicitor
brings that_oﬁt in hef desighation of the
facts. Andfthen they stop the plea at that
point and shefwent and got. an evaluation and
it was almost a year later. And in the
record that the judge clearly, you know,

outlined that he's reviewed this record by

- the psychiatrist and they kind of indicate on

the record that she didn't fall in the
batterer's syndrome, that it was more of a
mitigating circumstances. So, you know, I

don't find that that -- I mean it sounds like
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that there was -- all of the mitigating
circumstances were brought forth at the plea
and considered -- in fact, considered by the
judge. I mean, he stops the plea and
actually reviews the report at that time. So
I'm going to deny it on that basis.

Also there is an indication that the

defendant was advised by the judge at the

plea -- I know it wasn't the sentencing
judge, but the onevthat took the plea,
advised her of her right to appeal. Aﬁd, you
know, there was no information, I think that
supports the claim that there was 'a request
for an appeal in this matter. And, again, it
is also'a bit unusual in a plea situation.

And she indicates she knew what she

.was doing at that time.

So based on those factors, I'm going
to deny the application}

MS. HORLBECK: Thank you, Your
Honor.

THE COURT: Good luck to you, Ms.
Seay.

(COURT IN RECESS)
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STATE OF SOUTH CAROLINA ) _
) CERTIFICATE
COUNTY OF GREENVILLE

~—

I, the undersigned Deborah Garrison,

Circuit Court Reporter for the 13™ Judicial
Cirguit, hereby certify that the foregOing is a
complete and accufape transcript of the.post—
conviction relief hearing held in the within action
heard on December 15, 2015, before The Honorable
Perry H. Gravely;

I further certify that I am neither kinAnor
counsel to any of the parties and have no interest

in the outcome of this action.

itvat HSrissaen.

Deborah Garrison

Greenville, South Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
' C.A. No. 2015-CP-23-0241

COUNTY OF GREENVILLE

Elvira Lynn Seay,
S.C.D.C. No. 299405,

Applicant,
ORDER OF DISMISSAL

V.

65 T Ud 2 8349y

State of South C—arolina,' ENTERED COMPUTER

Respondent.

This matter comes before the Court by way of an application for post-convictior relief
(PCR) filed January 13, 2015. The Respondent made.its rétumn on June 3, 2015. An evidentiary
hearing was held on December 15, 2015 at the Greenville County Courthouse. The Applicant
was present and represented by Caroline Horlbeck, Esquire. Karen C. Ratigan, Esquire of the
South Carolina Office of the Attorney General represented the Respondér}_t.

The Applicant testified on her own behalf at the PCR hearing. Also testifying was the
Applicant’s plea~c0ﬁnSel, John K. Erwin, Jr., Esquire. The Court had before it the guilty plea:
and sentencing transcripts, the Greenville County Clerk .of Court records, the South. Carolina
Department of Corrections records, the PCR application, and the return:

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted
at the April 2012 term of the Greenville County Grand Jury for murder (2012-GS-23-2898, count

1) and posséssion of a weapon during commission of a violent crime (2012-GS-23-2898, count

2). She was represented by John K. Erwin, Jr., Esquire.

I
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On May 15, 2013, the Applicant pled guilty to the lesser-included charge of voluntary
manslaughter before the Honorable Letitia H. Verdin. Sentencing was deferred. On March 4,
2014, the Applicant was sentehced by the Honorable Robin B. Stilwell to 25 years
imprisonment. The Applicant did not appeal.

ALLEGATIONS

In her application, the Applicant alleges she is being held in custody unlawfully for the

following reasons:
1. Ineffective assistance of counsel:

a. Failure to file appeal.

b. Failure to bring up abuse suffered at hands of victim.
1. Illegal in states — deported 3 times.
ii. Psychiatric evaluation.
iii. Failure to bring up 16-25-90.
iv. Victim’s arrest history.

c. Failure to present mitigating circumstances.
i. Failure to bring up past mental health problems.
i. Failure to bring up past rape and molestation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW |
This Court has hadvthe. opportunity to review thg record in its entirety and has heard tﬁe
tes;timony band argﬁfnents presented at the PCR hearing. - This Coﬁrt has fuﬁher had the
opportunity to observe each witness who testified at the: hearing, and to closely pass upon their
credibility. This Court has weighed the testimony éccordingly. Set forth below are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges she received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v, State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

2
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For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v,

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When there has been a guilty plea, the
applicant must prove that counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001)

(citations omitted).

The Applicant stated plea counsel did not argue to the plea judge that she was mentally
and physically abused by the victim. The Applicant stated she had gone to the hospital several
times for injuries she sustained. The Applicant admitted, hdwever, that she told hospital
personnel during these visits that her injuries resulted from accidents. The Applicant stated she
discussed both the history of abuse and her medical history with plea counsel. The Applicant
stated she called police 3-4 times about the victim. The Applicant stated she had witnesses to
support her allegations of abuse but she did not tell plea counsel to contact them. The Applicant
stated she decided to plead guilty because ‘plea. counsel said a trial was not in her best interest.
The Applicant stated she asked plea counsel to file an appeal because he failed to present
mitigation evidence.

Plea counsel testified he discussed the discovery materials with the Applicant and
reviewed the elements and sentencing ranges for the charges, as well as the Applicant’s version

of events. Plea counsel testified they also discussed the victim’s prior abuse of the Applicant.

3
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Plea counsel testified he obtained some of the Applicant’s medical records, but t'hat they did not
have any information to support a battered woman defense. Plea counsel testified he did not
recall whether the Applicant asked him to contact any potential witnesses. Plea counsel testified
it was very difficult to get information from the Applicax;t that he could use to corroborate her
story of abuse. Plea counsel testified a battered woman defense was pursued in this case but he
was not prov_jded enough details by the Appii’cant to make a complete defense and that it turned
into a dead end. Plea counsel testified he would have explained the risks and advantages of a
both a guilty plea and a trial to the Applicant. Plea counsel testified the Applicant was evaluated
by a psychiatrist (Dr. Veronen) but that he reviewed the report and was not confident there was a
case to be made for a battered woman defense. Plea counsel testified he referenced Dr.
Veronen’s report during his mitigation argument at the plea hearing. Plea counsel testified he
did not recall if the Applicant asked him to file an appeal but stated that would file an appeal if a
client asked for him to do so. Plea counsel testified he did not believe there were any appéalable
issues from the proceedings.

Initially, this Court notes the Applicant told the plea judge she pled guilty to the charge
and agreed with the assistant solicitor’s recitation of the facts. (Plea transcript, p.10; p.17). The
Applicant also told the plea judge that she understood the trial rights she was waiving in pleading
guilty, was satisfied with plea counsel, and had not been coerced in any way. (Plea transcript,
pp.7-8).

This Court finds the Applicant failed to meet her burden of proving plea counsel did not
properly investigate and present a mitigation case. Plea counsel testified the Applicant told him
about prior abuse from the victim. Plea counsel testified, however, that it was difficult to find

information to corroborate -the Applicant’s story. Plea counsel testified, for example, that he

4
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received some medical records, but they were not useful in developing a battered woman
defense. Plea counsel also testified that he obtained an evaluation for the Applicant but that Dr.
Veronen’s report was not helpful in advancing a battered womaﬁ defense. This Court finds plea
counsel’s testimony is credible. This Court finds plea counsel conducted a proper investigation
in an attempt to formulate a battered woman defense. This Court finds plea counsel was unable
to do so based, in part, upon the vague information provided by the Applicant. Regardless, the
Applicant failed to present any evidence at the PCR hearing (though documentation, \.lay or
expert witness testimony) that would support her argurhent that a compelling battered woman
defense could have been made at the trial levél — thus affecting her parole eligibility. See S.C.
Code Ann. § 16-25-90 (2003) (“an inmate who was convicted of, or pled guilty or nolo
contendere to, an offense against a household member is eligible for parole after serving one-
fourth of his prison term when the inmate . . . in post-conviction proceedings pertaining to the
plea or conviction, presented credible evidence of a history of criminal domestic violence . . .

suffered at the hands of the household member™); see also I.orenzen v. State, 376 S.C. 521, 530,

657 S.E.2d 771, 777 (2008) (finding that, as the applicant failed to present any expert testimony

‘at the PCR hearing, “it is merely speculative that these allegedly favorable expert witnesses

would have aided in his defense”); Dempsey v. State, 363 S.C. 365, 370, 610 S.E.2d 812, 815
(2005) (finding that, as the applicant failed to have an expert testify at the evidentiary hearing,
“any finding of prejudice is merely spéculative"); Palacio v. Sfate, 333 S.C. 506, 513, 511 S.E.2d
62, 66 (1999) (holding that, since the contents of challenged documents were not presented at the
PCR hearing, the Applicant could not demonstrate how the failure of counsel to obtain these
documents prejudiced the defense). -

- This Court finds the Applicant failed to meet her burden of proving she requested plea

5
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counsel file an appeal in this case. The Applicant wes clearly aware that she ‘had the right to file
an appeal, as the plea judge advised her of such during the plea colloquy. (Plea transcript, p.10).
Plea counsel testified that he did not recall the Applicant asking him to appeal but that he woulii
file-an appeal if a client asked him to do'so. This Court finds plea counsel’s testimony is
credible. This Court finds plea counsel would have ﬁled a notice of appeal if the Applicant had
- madesuch a request'.v This Court finds the Applicant svéis'aware of lier appellate rights and_chose
not to exe’réise them. |

. Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that plea ‘counsel failed to render ieasonably effective assistance under
prevailing professional norms. The Applicant failed to present speciﬁc and compelling evidence
that plea counsel committed either errors or omissions m hlS representation of the Applicant.
This Court also ﬁnds the Appllcant has failed to prove the second prong of Strickland that she
'A was prejudiced by plea counsel’s‘ performance. This Court concludes the "'Applicant has not met
her burden of proving counsel failed to render reasonably effective assistance. See Frasier v.
State, 351 S.C. at 389, 570 S.E2d at 174

All Other Allegatlons

As to any and all allegations that were raised in the application or at the hearing in this
matterland not speciﬁcally addressed in this Order, this Court finds the Applicant failed to
present any testimony, nrgument. or evidence at the hearing regarding such allegetions.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

. CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not

established any constitutional violations or deprivations before or during her guilty plea and

6
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sentencing proceedings. Counsel was not deficient in any manner and the Applicant was not
prejudiced by counsel’s representation. Therefore, this PCR application must be denied and
dismissed with prejudice.

This Court advises the Applicant thaf she must file a notice of intent to.appeal within
thirty (30) days from the receipt of this Order if she wants to secure appropriate appellate review.
Her attention is also directed to Rulés 203, 206, and 243 of the South Carolina Apbpellate Court
Rules-for the appropriate procedures to follow after notice of intent to appeal has been timely
filed. | o : e |

IT IS THEREFORE ORDERED:

L. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this_29” day of g/ww\ , 2016.

%/MW(J

Perry H. dravely
Presiding Judge
Thirteenth Judicial Cll‘CUlt

é:'/t’WV’ l& » South Carolina.
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