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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

- Whether the tnal Judge erred in rulmg that the defendant was not entltled .
""-to an involuntary- manslaughter charge because some evrdence of malrce
exrsted in the case? -~ . :

Whether the court erred in overrullng the defendant's objectlon to a

“ wrtnesss testimony that the defendant or his associates made gang signs

- "when the.State agreed pre-tnal to make no. mention of gang ‘affiliation and-:
" such evrdence was, inadmissible pursuant to Rules’ 401, 402 '403; and 404
. of the South Carolina Rules of Evidence?




RESPONDENT'S COUNTERSTATEMENT OF ISSUE ON APPEAL

Whether the trial court abused its discretion in denying Appellant's request
for an involuntary manslaughter charge when there was not sufficient
evidence to support an involuntary manslaughter jury instruction and any
error in not granting Appellant's request for the instruction was harmless?

Whether the trial court abused its discretion in overruling the defendant’s
objection to a witness's statement that he observed what he believed were
gang signs when the objection was not properly preserved for appeal and
where any error by the trial court in not striking the statement was
harmless?



STATEMENT OF THE CASE

On November 4-8, 2013, Appellant James Kevrn Bethel (“Appellant ") was
tried by a jury for the murder of GaWayne Franklln and the attempted murder of'
Kendron Hope. Appellant was trled in the chhland County Court of General .
Sessions before the Honorable Deandre Jefferson Crrcurt Court Judge Trlstan
Shaffer represented Appellant. The State was represented by Deputy Sollcrtor
Kathryn Campbell and Assistant Solicitors Jeremiah Shellenberg and Meghan
Walker, all of the Fifth Judicial Circuit Solicitor's Office.

On November 8, 2013, Appellant was convicted of one count of murder
and one count of attempted murder. (R. p. 797). He was sentenced to fifty years
confinement for the murder conviction and thlrty years conf nement for the
' :attempted murder conviction, both to be served concurrently (R p: 810—811) -
Before this Court is Appellants dlrect appeal of hls convrctlons Appellant
requests this Court reverse h|s convictions and order a new tnal The State .
respectfully requests this Court deny Appellants appeal and aft' m. hrs :

convictions. S M T ;



ff'back of the head The bullet went upwards from left to rlght and from front to»(

‘ iiback (R p 394) The forensnc pathologlst noted that the bullet obllterated the.- g

STATEMENT OF FACTS

On August 19 2012 Appellant shot the vrctlm Gawayne Franklln in the L

nnnnn

o 'part of the braln it: went through and the bullet went through the cerebellum and::’i K

- the maln part of the braln (R p 394) The V|ctlm would have |mmed|ately Iost B

& 1'(';*:f"‘kpants and black boots came mto the club wrth a Ilquor bottle (R p 175) He I

consciousness and that would have caused death. (R. pp. 394, 395).
,Background

| On the early mornlng of August 19 2012, the murder victim, Gawayne
l=ranklin was working as a bouncer at Mr. Lucky’s Gentleman’s CIub in

; -‘.Y,Columbla (R p 145) Franklrn was worklng msrde and ‘was, unarmed (R ... .

".

145) i LS e T S S
o Wllllam Ingrami who was wo‘rkln)g‘as thegdoor{manyat Mru Luckys t;hati;
‘}J?nlght testlf ed that he had a run |n W|th Appellants group when they came |ntoi
?(f;the °|Ub (R p 175) He noted that an mdrvrdual wearlng a dark shlrt black"“’:‘

Jﬁfnoted that brlnglng Ilquor |nto the club was onIy allowed |f the manager gave".f R

~f’fipermlssron and the manager dld aIIow for the man to bnng in the bottle (R p
- /'1 76) Ingram testlf ed that the group caused problems and there were multlple;‘\f; A
. tlmes that securlty was ready to lek them out (R p 176) ,Vz il i
\‘iﬂlnSldetheCIub el el e

On that evemng, Appellant vrsrted the club with three other males and two o

females. (R. pp. 146 156 491 505, 560 593) Davrd Rlchardson one of the .



.victim’s friends who was in the club that night, noted that he observed Appellant’s

group doing things that would normally get people kicked out of Mr. Lucky’s. (R.

- p. 147).

Appgllant’s Group Gets Kicked Out
Eventually, Appellant's group was kicked out of Mr. Luqky"s. ‘(R. p. 148).

rRiéhafdson ndted that outside security came in and escorted the group out of the
club. (R. p. 148). ﬁichardson testified that as the group was being escorted out
of the club, the last person nudged the victim. (R. p. 149). The victim then
followed the group outside. (R. p. 149). As Richardson and the victim got
outside, he noted there was arguing and a number of people in an excited state.
(R. p. 159). Richardson testified that one of the guys from Appellant's group
», hintimated that ﬁe knew where the victim lived, and the victim responded that “get
“quote from 242). Ingram testified that Appellant’s group was let out the club.
Ingram and the viétim were among the bouncers who were pushing the group out
of the club. (R. p. 177).

Confl;ontation Outside the Club

| A;fter that interaction, the victim and Richardson both jurriped off of the
side of the balcony in front of the club. (R. p. 150). In doing so, they got down to
the same level as Appellant's coﬁsin Ernest, who was wearing a yellow shirt and
a yellow hat. (R. pp. 150, 444). Ingram testified that Appellant was in the group
being kicked out' of the club. (R. p. 178). As they were going down the balcony,
the group that was being escorted out was arguing with security. (R. p. 178).

Ingram testified that Kedron Hope, who was in charge of outside security that



night, had to spray mace at one of the guys in the group so they would continue
moving towards the parking lot. (R. p. 178). Ingram noted that at that time, both
Appellant and the victim were on the balcony. (R. p. 178).

Clinton Brown, one of the outside sécurity guards at Mr. Lucky's, testified
that he was in the parking lot area until the disturbance on the balcony occurred.
(R. p. 212). When the disturbance started, Brown headed towards the deck
area. (R. p. 212). Brown testified that he saw Franklin when he came out of the
club. (R. p. 212).

Brown testified that several individuals were coming out with the
disturbance, and loud threats were made. (R. p. 213). Brown indicated that he
went up to the balcony. (R. p .213-14). He noted that they proceeded to move
the group down the ramp, but the altercation started to push back up the ramp. -
(R. p. 215-16).

Kedron Hope, the supervisor of outside security on August 19, testified
that some individuals were allowed into Mr. Lucky's without going through a full |
pat down when they were allowed by either management or the bouncers. (R. p.
249). Hope testified that he on that day, there were a few times that people were
brought outside the club, talked to, and were then allowed to return to the inside
of the club. (R. p. 249). Hope indicated there was one group that caused most
of the problems that morning. (R. p. 250). It consisted of four males, and later
two females. (R. p. 250). Those individuals were talked to at some point, but
were allowed to stay in the club. (R. p. 250). Hope also stated that management

allowed Appellant to walk into the club with a bottle of liquor. (R. pp. 250-51).



Within an hour of Appellants entry wuth the bottle of Ilquor He and his
i group were escorted out of the club (R p 251) Hope Rodney Whlte and<
Brown went up the ramp to meet the group who were belng escorted out of the R

, \ cClub. (R. p. 251) Hope testrﬂed that |t was actually two groups leavmg at the" '

same time. He noted there was’ some argurng between the bouncers and a: LT

P

: ‘couple of patrons that were upset w1th the group that was Ieavmg (R p 251)
Hope testified that the groups were separated, and he was following behind all of
them to make sure they got out. (R. p. 251). Some of the group walking down
the ramp tried to climb back over the ramp. (R. p. 251). Hope sprayed one of
the patrons with pepper spray because they would not go to the parking lot as

_instructed. (R.p. 252). He noted that one guy went down to the ground holdlng

; "hrs face, but the other ran out R. p 252) Hope noted that he sprayed a shorts,";_' - -

. 4 guy with dreads who was weanng lrght colored clothmg (R p 252)

t’

et

Hope testifi ed that the guy from the group weanng yellow was already |n _

. the parking lot and he and hlS group was yelllng at the bouncers what they werew ‘

" going to do to them, specifi cally to Franklln (R p 253) Hope dld not recallii e

exactly what each person sald but he dld remember that Franklrn was sayrngfv""'"

that he was right there. (R: p. 253)

a8,

,,,,,

. Hope testified that Franklrn clrmbed over the front of the balcony to get to:" k

the front of the parking lot. . (R. p. 253)

While Hope was walkrng the two gentlemen he has sprayed down the‘.‘ o

ramp to the parking lot, he saw Appellant come around behlnd Franklln and' L

shoot him in the head. (R. p. 254).



| was walklng directly out and was kmd of paylng attention to

. : the two guys in front of me, but they were in my peripheral,

~ probably from the distance of here to the lawyers' tables there, and

o as | was proceedlng forward, | seen him’ [Appellant] reach down like

* into his pants or — and pull somethlng out, and when | seen him
‘pull his hand up. and put it to his head, I seen the muzzle ﬂash

'g(R p 254 Il 14-20) Hope testlf' ed that Franklln was not armed and he dtd not .

see Appellant come up behmd h|m (R p 255) At that tlme Franklln wasv -

talking with the gentleman in yellow telling h|m togo to his vehlcle (R p. 255).
Franklin dropped instantly. (R. p. 255).

Rodney White, who was also working outside security on the morning of
the shooting, testified that Appellant’s group was escorted out of the club around

3:30 am. (R. pp. 430-32) White was involved in escorting the group down the

B ramp lnto the parklng Iot (R p 432) Wh|te noted that they startedacommotlon_ -

on the deck and one of the secunty ofF cers sprayed mace (R pp 432 33)
Whlte |nd|cated that Appellant was near h|m when the mace was sprayed and
-Whlte did not smell or feel any mace. (R pp 433 435) Whlte testlfed that he
saw the vuctlm go over the balcony, and the vrctlm was confrontlng the group

' because they d|d not seem llke they wanted'to Ieave (R. pp 433 435). Whlte,'»'

_ then saw Appellant come from behlnd the V|ct|m and shoot h|m in the head (R "

» ”p 433) Whlte noted that the wctlm was not ‘even talklng to Appellant (R pp

433- 34)

10



The Initial Shooting'

Richardson testified that the next thing he knew, he heard two gunshots.
"~ (R. p. 151). He did not see them. (R. p. 151). Richardson looked over at the
victim, and saw that he was hit. (R. p. 151). When Richardson eventually got
over to the victim, the victim was not breathing. (R. p. 151). Aécording to
Ingram, five to seven seconds after the mace spraying, Appellant shot the victim.
(R. p. 179). Ingram also identified Appellant in court.

Brown testified that he saw Franklin when he went over the ramp. (R. p.
216). Brown was on the balcony at that time. (R. p. 216). Brown also saw an
individual go run across and jump across the balcony. (R. pp. 216-17). Brown
lost visual contact with that individual. (R. p. 217). When he next saw that
individual, he saw him right behind Franklin with his arm extended. (R. p. 218).
Brown indicated that it appeared he had a weapon, and Brown heard it
discharge. (R. p. 218). Brown stated that he heard two gunshots and saw the
reaction to them. (R. p. 218). He attempted to secure the scene and prevent
people from leaving. (R. pp. 218-219). Brown also identified Appellant as the
shooter he saw that night. (R. p. 221).

Edward Simpkins, a manager at Mr. Lucky’s that morning, testified that he
spoke with Appellant that night in an effort to calm down Appellant’s crowd. (R.
pp. 39-40). Appellant and his group were leaving, and the victim followed the

group out to make sure they were escorted out of the club. (R. p. 40). Frederick

' Two videos of the incidents leading up to the shooting, the shooting, and the
early part of the chase were entered into evidence at trial as State’s Exhibit 71
and State’s Exhibit 157.

1



Simpkins, a manager of Mr. Lucky's that morning, testified that he saw
Appellant's group engaged in multiple interactions (at least five) with the
bouncers in the club. (R. pp. 298-300). He noted that he talked with Appellant
that night, including at the time the rest of Appellant's group was being ejected
from the club. (R. p. 301). Simpkins testified that the victim was arguing with
another from Appellant’s group as they were being ejected from the club. (R. pp.
301-02). Simpkins noted Appellant then started arguing with the victim. (R. p.
302). Simpkins also indicated that it appeared that Appellant was clutching his
left side like he might be carrying a weapon. (R. p. 306).

The Chase

After Appellant shot the victim, he started running. White testified that
Hope told Appellant to freeze, and Appellant fired at him. (R. p. 434). Hope
returned fire. (R. p. 434). Richardson testified that he heard more gunshots. (R.
p. 152). When he looked up, he saw one person running and one of the security
guards outside was shooting at him. (R. p. 152). He noted the security guard
chased after the guy. (R. p. 152).

Brown testified that he saw the shooter running away from the scene. He
also observed Hope discharging his weapon in an attempt to subdue the subject
to try to eliminate the threat. (R. p. 219). Hope testified that in response to the
shots fired, he drew his weapon. (R. p. 255). Appellant fired at Hope twice, and
Hope returned fire. (R. p. 255). Appellant then ran away from Hope. (R. p. 255).

Hope followed.

12



Hope testified that during the cha'"se,‘ Appellant turned and fired two more
rounds at Hope before Appellaht starte‘d \run’ning vtow'ards a‘churc’:h that was
" nearby. (R. p. 256). Hope then fi red agaln and Appellant fell (l? p ‘25vG) "
Hope surmised that he shot Appellant. (R p 256) 'Hope' testlﬂed that Appellant
did not stay down; he picked himself up and ran around the srde of the church
building. (R. p. 257). Hope lndlcated that he f red two or three more rounds'
closer to the building. (R. pp. 257-58). The chase continued around the church
building. Hope noted that Appellant eventually was able to escape through a
fence and head towards an apparent apartment complex nearby. (R. pp. 258-
62).

Hope testified he located a shell casing near where the victim) was shot
the next day. (R. p. 268). R o - |
Law Enrforcement Investigation

Appellant was found heavilyt~ blevedlngv wrth wounds to hlsbackat a condd
complex near Mr. Lucky's. (R. pp. 331 34). o |

Two .380 caliber cartridge casmgs were found at'the scene and a 380

caliber bullet was recovered from the vrctrm durlng autopsy (R pp 128-29'

378). The two .380 cartndge casrngs were; f red by the same. gun (R p 379) | Ce

Ten .40 caliber fired cartndge casings found at the scene were tred to Hopes
gun. (R. pp. 376-77). |

Law enforcement was also able'to traclg Appellant's path fromer. Lucky's
to where he was found. (See R. pp. 59-83, 86-99). During the inveetigation, law

enforcement was able to locate a black t-shirt worn by Appellant that evening,

13



o - v‘along wnth tennls shoes and a palr of pants contarmng $1500 24 along the path‘

:that would have been taken by Appellant |n h|s escape from the scene of the, S

.J»,

I ;.fﬂshootlng (R pp 62 65; 68) e

Appellant gave two statements to law enforcement whrle he was |n the o ) 4

o hosprtal lurmg the f rst statement Appellant clarmed that he was robbed andf o

PR A

: ?,.‘ shot whlle at a nelghborhood that was apprommately four mlles away from Mr .
Lucky’'s. (R. pp. 446-50). When it was explained to Appellant that he was found
at a different condo complex, Appellant changed his statement ~to say that he was
shot and robbed at that condo complex. (R. p. 450). Appellant claimed that he

was not at Mr. Lucky’s that morning. (R. p. 450). When law enforcement went

- _‘back to the hosprtal to obtaln a buccal swab from Appellant he gave a verbal S

rrstatement in: whrch he agarn clalmed that he was shot and robbed m af‘jgf e

R
.

nerghborhood that was three to four mlles away from Mr Luckys (R pp 414-""\ " "Vf o

v'/’\»¢

V”f;fl15) Appellant agam denred that he was at Mr Luckys that morntng (R pp ::

L 414-15)

Toon
” Rl

L iDefendant’s Case :

Appellant presented testrmony from several wrtnesses ln hrs defense\ 2

* o Troy anﬁn who was at Mr Luckys W|th Appellant testlf ed there were: two‘l‘ T

o " i lncrdents between Franklln and Appellant’s group msrde the club (R pp 491-;

94) Flrst anf n: clalmed Franklln pushed h|m whlle they were’ msrde the club.

_*’(R pp 491 92) Grlft' n noted the bouncers appeared to not want therr group;‘; .

. msrde the club (R. pp. 493 94) Second "he noted Franklrn pushed him and

~ Franklin pushed Appellant's cousin, Ernest later that mornmg, after the manager

14



had intervened. (R. pp. 494-85). Griffin asserted that the two started seeking
information about what was going on. (R. pp. 495-96). Griffin claimed that
Franklin threatened to beat up members of the group, and he indicated Appellant
was trying to calm everything down. (R. pp. 486-97).

' Griffin testified that the group moved out to the porch at some point. (R. p.
497). Griffin was pepper sprayed near the top of the ramp. (R. p. 497). He
noted that before he was sprayed, he saw Appellant was talking with the
manager, and Curtis was near Griffin. (R. p. 498). Ernest was talking to Franklin.
(R. p. 498). Griffin did not see the shooting. (R. p. 501).

Curtis Long, another of Appellant's friends at Mr. Lucky’s that morning,
testified that he also sensed the bouncers, did not want his group at the club. (R.
p. 531-32). Long, who admitted that he got drunk that evening, indicated that at
some point that morning, his group was no longer welcome in the club. (R. pp.
531, 533-34). He noted that he was talking with the manager in the hallway, and
the two other guys in the group were forced out of the club by the bouncers. (R.
pp. 534-35). Long testified there was a lot of commotion between his group and

Athe‘ bouncers, and he further indicated Appellant was trying to talk to the
bouncers to find out why the group was being expelled from the club. (R. p.
' 535). Long statéd that when he was maybe halfway down the ramp outside the
club, he was sprayed with mace. (R. pp. 535-36). He did not know where
Appellant was at that time, but he did believe Griffin was nearby when the mace

was sprayed. (R. p. 536). Long also did not see the shooting. (R. p. 536).

15



Appellant testified that he went to Mr. Lucky’s with his cousin Ernest and
his friends Griffin and Long. (R. p. 560). He noted that he leamed that his son’s
mother was a dancer at the club that morning. (R. pp. 560-61). Appellant
testified that he paid for everyone to get into the club, and he got a private dance
in the back room. (R. pp. 561-62). Appellant also purchased a bottle of Ciroc.
(R. p. 563). Appellant indicated that he saw Franklin say something to Ernest
and Griffin. (R. p. 563). “Appellant-also—noted that the manager later asked
Appellant if he could speak with the two to calm them down a bit. (R. p. 563).
Appellant stated that he did talk with them and told them to calm down. (R. p.
563).

Appellant testified that he saw Franklin get into it with Erest and Griffin
more in the club. (R. p. 564). Appellant also testified that while he entered the
club unarmed, he learned that Long had brought one of Appellant's gun into the
club from the truck. (R. pp. 564-65). Appellant indicated that he got the gun (a
.380 LCP Ruger) from Long in the bathroom, and he put it in his back pocket. (R.
p. 565). At some point, Appellant went outside and retrieved a bottle of vodka
from the truck. (R. p. 566). He was allowed back into the club with the
manager's permission. (R. p. 568).

Appellant indicated that Ernest was hyped up in the club, and he
attempted to calm him down at times. (See R. pp. 568-69). Appellant also noted
that after a conversation with a dancer, he became concerned about possibly
being robbed. (R. pp. 570-72). He also noted that he talked with the manager

that night. (R. pp. 569, 572). During one of those conversations in the haliway,
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Appellant observed Ernest and the rest of his group arguing. (R. p. 572).
Appellant asserted that he attempted to ask one of the bouncers what was going
on, and the bouncer started talking trash in response; (R p. 573). According to
Appellant, the bouncers were trying’ to foroe Grit‘f in and‘Eme'st out' of the olub :
and in doing so, they were talkmg trash and makmg threats agalnst them. . (R p.
573-74). Appellant |nd|cated that he attempted to calm those in hls group down,
and he was encouraging them to leave. (R. pp. 574-75).

Appellant testified that his group was maced once they were outside on
the ramp. (R. p. 5§77). He noted that when the mace was sprayed, Ernest was in
the parking lot, and Appellant was near Long and Griffin. (R. pp. 576-77). He

also noted that Franklin and another brg guy Jumped down from the ramp and

went towards Ernest. (R. pp. 578-79) Appellant testlf ed that mace was sprayed . )

on the ramp in front of them, and Appellant was hit in the eyes (R p. 581) He
noted that he tried to rub his eyes Wthh made h|s vrsmn worse. (R p. 581).
Appellant panicked and he pulled the gun. out of his back pocket. (R. p. 581)
Appellant indicated that he walked towards hlS cousrn 'S and the other vouces in
the parking lot. (R. p 581). He clalmed that he heard a gunshot The gunshot
gcared him, and as soon as he heard it; he tensed,up and shot his gun. (R. pp.
581-82). Appellant believed thereﬂwerelapproiimat'ely five Second"s‘h’etween'the: '
time in which he was sprayed with mace and wh'en he fired his,gdn.i (Rj. PP 582-
583).

Appellant testified that after he v'ﬂr.ed-'his gun, he ran away fr.om‘,the

gunshots. (R. p. 583). He was shot while running away, and the shot knocked
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Appellant off of his feet. (R. p. 583). Appellant then got up and tried to run
"again (R p. 584). He indisated that he }was shot again at that tlme (R. p. 584).
""Appellant noted that he dropped hls gun at some pomt dunng th|s penod (R p.
N 584) Appellant also testlf ed, that he was not fi rlng at the securlty guard and he
was only trymg to get away from the person that was shootlng at hlm (R. .
s54). T o R
Appellant testified that he then ran around the'church building, and at one
point he was trapped between a building and a tall barbed wire fence. (R. pp.
' 584-86). l-le claimed that he kicked off his pants at the instruction of the guy
shooting at him. (R. pp. 585-87). After kicking off his pants and shoes, he
.eventually was able to cllmb the barb wire fence and run towards an apartment
/buﬂdmg (R pp 586-88) Dunng cross—examlnatlon Appellant denled that he -

”shot the vuctlm in self-defense (R p 624)
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ARGUMENT

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING
APPELLANT'S REQUEST FOR AN INVOLUNTARY MANSLAUGHTER JURY
INSTRUCTION. THE INSTRUCTION WAS NOT WARRANTED BY THE FACTS
PRESENTED AT TRIAL, AND ANY ERROR IN NOT INSTRUCTING THE JURY
ON INVOLUNTARY MANSLAUGHTER WAS HARMLESS.

Discussion at the Pre-Trial Hearing

During the jury charge conference, Appellant requested an instruction on

involuntary manslaughter based upon State v. White.? (R. p. 664). The trial

court initially indicated that it did not find the charge was warranted.

The Court: There is no evidence that he was involved with handling
a weapon and accidentally discharged it Involuntary
manslaughter is negligence basically and you kill somebody, but
you have to be acting lawfully basically. | just don't think there's any
testimony to support involuntary manslaughter in this case.

(R. p. 664, Il 15-20). After some discussion about whether a voluntary
manslaughter charge was warranted, the trial court further explained why an
involuntary manslaughter instruction was not warranted.

But involuntary manslaughter has to be proven by the defendant
unintentionally killing the victim without malice but while engaged in
an unlawful activity not naturally tending to cause death or great
bodily harm or that the defendant unintentionally killed the victim
without malice while engaged in a lawful activity with reckless
disregard for the safety of others. | just don't think that the facts in
this case support involuntary manslaughter, but | think arguably it
could support voluntary manslaughter.

(R. p. 665, I 14-22).
Appellant responded by asserting his argument in support of the charge

was based upon the belief that Appellant was lawfully armed in self-defense, and

2 It is unclear what case Appellant is citing to in making this reference.
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there was evidence that he was negligently handling the firearm while lawfully
armed. (R. p. 665). The trial court rejected‘ this argument.

Lawfully armed in self-defense means you have the license
and you have the ability and the right to have a weapon where you
had it. | don't think having a gun in a nightclub without a concealed
weapon permit — even if he had one, he still shouldn't have had it
in a club. You 9 keep it in your car in the glove box; right? You keep
it in your house. | don't think you can bring it into a club and say
that you were lawfully armed in self-defense.

It's a funny way the case law is written because it's a—it's
a weird kind of a dichotomy the way it's written because it's — it
almost implies that whenever you're acting in self-defense you're
lawfully doing it, but at the same time- we have a whole set of
statutes that deal with firearms and your ability to carry them. And
so | don't know that you can honestly in good faith say that you
were lawfully armed in a nightclub without a concealed weapon
permit and you weren't law enforcement.

I'd have to — | have to roll that one over in my mind a little
bit, but | don't — | don't think it would pass muster. But involuntary
manslaughter is really about circumstances where there's
negligence and there's an utter lack of malice or a failure of proof of
malice, and this case is not — certainly does not factually support
it.

(R. pp. 666, 14 - 667,11).
The next morning, the ftrial court reiterated why it did not find an
involuntary manslaughter charge was warranted.

However, | will not be instructing involuntary manslaughter as it is
not supported by the facts presented in this case.

In order to establish involuntary manslaughter, it would have
to be established that the defendant unintentionally killed the victim
without malice but while engaged in an unlawful activity not
naturally tending to cause death or great bodily harm. Clearly the
evidence in the record is that malice did exist. There is evidence
that he was engaged in an unlawful activity. However, there is no
evidence that that unlawful activity would not naturally tend to
cause death or great bodily injury or that the defendant
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unintentionally killed the victim without malice while engaged in a
lawful activity with reckless disregard for the safety of others.

There is his testimony- that he. ’unlnt"e‘ntlonally killed the
victim. However, there is evidence of malice and there is evudence

that there is — there is evidence that_he was engaged in an

unlawful activity, that being the possession of an unlicensed

handgun in the parklng lot of a — of an estabhshment
(R. pp. 673,121 -674,116).

The trial court instructed the jury on self-defense, accident, and voluntary
manslaughter, but did not instruct the jury regarding involuntary manslaughter.
(R. pp. 761-84). Appellant renewed his objection —to the trial court not giving the
instruction after the jury instructions were given. (R. p. 785).

Standard of Review
“An appellate court will not reverse the trrat court's decision regardlng jury
instructions unless the trial court abused |ts drscretlon §g_t_e_v_Wﬂa_r_r§ 367'
S.C. 192, 195, 624 S.E.2d 443, 445 (Ct App 2005) (quotrng Me_ll 339
S.C. 369, 389, 529 S.E.2d 528, 539 (2000)) Furthermore “[t]o warrant reversal
‘a trial court's refusal to give a requested jury charge must be both erroneous and

_ prejudicial to the defendant.” State v Patterson 367 S C 219 232 625 S.E. 2d

239, 245 (Ct. App. 2006). “The law to be charged must be determmed from the

evidence presented at trial.” Id. If there | |s any evudence to support the requested» .

charge, the trial court should grant the request erlrams at 195, 624 S.E.2d at

445. The evidence must be reviewed in the light most favorable to appellant.
State v. Cottrell, 376 S.C. 260, 262, 657 S.E.2d 451, 452 (2008).
The presence of evidence to sustain a conviction for the crime of a lesser

degree determines whether it should be submitted to the jury. State v. Rucker,
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319 S.C. 95, 98, 459 S.E.2d 858, 860 (Ct. App. 1995) (citing State v. Funchess,
267 S.C. 427, 229 SE2d 331 (1976)) State V.. Llnder 276 S. C. 304,278 SE.2d

335 (1 981) Due process requrres that a lesser rncluded offense be charged

when the evrdence warrants it but only if the evrdence wou!d perrmt a jury
ratronally to find the defendant gmlty of the lesser offense State V. Patterson',
337 S.C. 215, 233 522 S E 2d 845 854 (Ct. App 1999) It is not error to refuse
to charge the lesser included offense unless there is evidence tending to show
that the defendant was guilty only of the lesser offense. State v. Geiger, 370
S.C. 600, 607, 635 S.E.2d 669, 673 (Ct. App. 2006) (citing State v. Tyndall, 336
S.C. 8, 518 S.E.2d 278 (Ct. App. 1999); State v. Thompson, 278 S.C. 1, 292

S. E 2d 581 (1982) State V. Mlckle 273 S C. 71 254 S.E. 2d 295 (1979)

Involuntary manslaughter |s the krlllng of another wrthout malice and,,
unlntentronally whlle engaged in elther (1) an’ unlawful act not amountrng to a
- felony and not naturally tendrng to cause death or great bodrly harm; or ) a °
Iawful act with recl(less drsregard for the safety of others. State v. Reese, 370
'SC 31 36, 633 SE‘ 2d '898 . 900 ‘(2006) ' To constitute rnvoluntary - |

manslaughter there must be afi ndmg of cnmlnal neglrgence State V. ngglnto

375 S.C. 25, 35, 649 S E2d 185 190 (Ct App. 2007) (crtlng Statev Crosby 355 -

S. C ‘47, 51-2 584 S E 2d 110 112 (2003)) Crrmlnal negllgence for |nvoluntary .

' 1 manslaughter |s statutorlly defi ned as “the reckless disregard of the safety of

others " S.C. Code Ann. § 16 3-60 (2007). “Recklessnes_s is a state of mind in

which the actor is aware of h|s or her conduct, yet consciously disregards a risk:
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which his or her cor;duct is creating.” State v. Pittman, 373 S.C. 527, 571, 647
S.E.2d 144, 167 (2007).

“A trial court should refuse to charge a lesser-included offense only where
there is no evidence the defendant committed the lesser rather than the greater
o pffense." Crosby, 355 S.C. at 51,. 584 S.E.2d at 112.

A. There was not sufficient evidence to warrant an involuntary
manslaughter charge.

Appellant was not entitled to an involuntary manslaughter jury instruction
because the facts of his case did not fit within the statutory requirements that
warrant such an instruction. Appellant contends that he was entitled to an
involuntary manslaughter charge because there was evidence he was lawfully
armed in self-defense, and evidence he a;;ted recklessly. The trial court did not
A'abuse its discretion because there was no such evidence presented at trial. |

A During trial, Appellant testified that he did not take a gun into the club, but
Ahis friend Curt did. (R. p. 565). Appellant indicated that he took the gun fr;am
Curt in the restroom, and Appellant placed the gun in his back pocket. (R. p.
565).

Appellant testified that as they were leaving the club, people from both
~ sides were indicating they wanted to fight. (R. p. 580). He noted that he turned
around to see where his female cousins were to make sure they were following
him into the parking lot area. (R. p. 580). Appellant noted they were scared to
come down the ramp. (R. p. 580). Appellant then testified that when he turned

around, there was mace. (R. p. 580). He noted that the mace was coming up

the ramp. (R. pp. 580-81). Then Appellant stated, ‘I tried to rub my eyes and
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that's when — | guess it was on my hands and it got worse, and | kind of like, you
know, panicked. | couldn't see, and that's when | grabbed my gun out of my back
pocket.” (R. p. 581, Il 9-12). When asked why he "grabbed his gun, Appellant
testified that he was scared, he could not see anything, and he did not know what
was going on. (R. p. 581). He further indicated that he kept the gun in his hand
while he was trying to regain his eyesight. (R. p. 581). Appellant asserted that
he continued to make his way down the ramp.
| was going towards my cousin and them voices, all the
yelling and stuff. | was walking towards the voices. And as soon as

I — I don't know where exactly | was, but | heard a gunshot, and

like it scared me. It caught me off guard, and as soon as | heard

that, that's when | tensed up and | shot the gun.

(R. p. 581,122 -582, 1 2).

Appeliant noted that he had the gun-at his side when he was walking
down, and he heard the gunshot five seconds after he was maced. (R. p. 582-
83).

During cross-examination, Appellant testified that after he was sprayed
with mace, he could not see. (R. p. 622).

| was trying to open my eyes, but | couldn't open my eyes. My eyes

was burning, and | grabbed my gun out of my back pocket. As you

can see on the video, I'm walking with my head down like this, and

when | hear a gunshot you see me just flinch real fast which you

can see that on the video. | was not facing him when the gun had

shot him in the head. | wasn't facing him.

(R. p. 622, Il 14-20). He further testified that he walked past the victim, then
flinched and turned around. (R. p. 623). He claimed that he flinched trying to
block. (R. p. 624). Appellant admitted that he did not shoot in self-defense. “I

didn't intend — | didn't intend to shoot nobody. | didn't try to shoot nobody. | was
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— | couldn't see. I'd just got maced, and | heard a’g'unshot and'l ﬂinched. | didn't
— it wasn't no self-defense. | wasn't tryiné to savehmy'self or nobody.” (R. p.
624, Il 19-23). | B J

There is no evidence Appellant was lawfully armed in self-defense By
, Appellants own account, he armed hlmself on the ramp not because of some
threat made by an individual, but mstead because he could not see because he
had pepper spray in his eyes.

A person can be acting lawfully, even if he is in unlawful possession of a
weapon, if he was entitled to arm himself in self-defense at the time of the
shooting.” State v. Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 485 (Ct. App.
2010) (quoting State v. Crosby, 355 S. C 47 52 584 S.E.2d 110, 112 (2003)
“The negligent handling of a Ioaded gun. W|Il support a charge of lnvoluntary
manslaughter.” Brayboy, 387 S.C. at 180 691 S E. 2d at 485 quotlng State V.

‘Mekler, 379 S.C. 12, 15, 664 S.E. 2d 477 478 (2008)

Appellant's reliance upon State v. Burrlss 334 S C 256 513 S E.2d 104

“ (1999) is misplaced because Burnss |s lnappllcable |n thls case In Burrlss the C

South Carolina Supreme Court held that a person couId be actlng Iawfully, even

if he is in unlawful possession of a weapon |f he was entltled to arm hlmself |n: N

self-defense at the time of the shooting. 334 S.C. at 265, v51. 3 S.E.2dtat 109. In:.
Burriss, the defendant was threatened and then attacked by‘ the victim and
another male. Id. at 258, 513 S.E.2d at 106. After being pushed to the ground,
the defendant drew a gun and fired two shots at the ground. Id. at 258-59, 513

S.E.2d at 106. Both men backed away. ld. at 259, 513 S.E.2d at 106. As the
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defendant attempted to get off the ground, one of the attackers moved to attack -

- the defendant agaln Id. The defendant plcked up. his gun and it went off, kllllng

- the V|ct|m ‘1, The Supreme Court found that the defendant was lawfully armedﬂ, :

in self-defense ld at 269 513 S.E.2d at 109 Slnce there was evudence that the

i rlng of the gun was not mtentronal the defendant in BUl‘l‘ISS was entltled to an
‘lnvoluntary manslaughter charge Id

This case is distinguishable from Burriss in several respects. First,"in

Appellant's case, there were no threats made against him by either the victim or
any other individual.> Second, by all accounts, there was no evidence that
Appellant was actually attacked by anyone. Appellant’s testimony reflected that

he armed himself not because he was threatened or under attack It was

o *because hlS frlend |mproperly brought the gun lnto the club Further Appellant

: ﬂ dld not brandlsh the weapon because he was under attack or was in fear that he = - '

j gwas under attack By Appellant s testlmony, he pulled the gun out of hrs pocket

< because he could not see Altogether there was no evrdence that he could

- S ',Iawfully arm hlmself in self—defense

Appellant’s |mproper|y relles upon the fact that he recerved a self-defense'
U Jury mstructron Respondent would -note:. from the outset that “there |s a

dlfference between bemg armed in self-defense and actlng |n self-defense

. State V. Glbson, 390 S.C. 347,357, 701 S.E.2d 766, 771 (Ct. App. 201 0) (citing

'3 Appellant cannot rer upon the alleged robbery pIot as support for his claim that
he was lawfully armed in self-defense. Appellant did not indicate that he armed_
himself because he believed he was in the process of being robbed. Further,

Appellant never claimed that he fired a shot based upon a fear that he was being
" robbed. To the contrary, he claimed that he heard a gunshot, and that his body
tensed up when he heard that shot. (R. p. 582).
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State v. Light, 378 S.C. 641, 649, n. 6, 664 S.E.2d 465, 469, n. 6 (2008), Burriss,

'334 S.C. at 265, n. 10, 513 S.E.2d at 109 n. 10 (1999); Crosby, 355 S.C. at 52,
584 S.E.2d at 112 (2003)(stating “[a] person can be acting lawfully, even if he is
in unlawful possession of a weapon, if ~he was entitled to arm himself ‘in self-
defense at the time of the shooting”). For the 'purpc_)ses of involuntary
rﬁanslaughteﬂ the inquiries associated with whether or not to instruct on the

defense of self-defense are not applicable. Gibson, 390 S.C. at 357, 701 S.E.2d

at 771 (citing Light, 378 S.C. at 648-49, 664 S.E.2d at 468-69). Rather, the court
is “concerned only with whether [the defendant] had a right to be armed for
purposes of determining whether he was engaged in a lawful act, i.e. was [he]
lawfully armed, and not whether he actually acted in self-defense when the
shooting occurred.” Id. at 649 n. 6, 664 S.E.2d at 469 n. 6.

The trial court’s grant of the self-defense jury instruction as it related to the

murder charge was improper.

In order to establish self-defense in South Carolina, the following
four elements must be present: (1) the defendant must be without
fault in bringing on the difficulty; (2) the defendant must have been
in actual imminent danger of losing his life or sustaining serious
bodily injury, or he must have actually believed he was in imminent
danger of losing his life or sustaining serious bodily injury; (3) if his
defense is.based upon his belief of imminent danger, a reasonably
prudent person of ordinary firmness and courage would have
entertained the same belief that he was actually in imminent danger
and the circumstances were such as would warrant a person of
ordinary prudence, firmness and courage to strike the fatal blow in
order to save himself from serious bodily harm or loss of his own
life; and (4) the defendant had no other probable means of avoiding
the danger.

State v. Wigington, 375 S.C. 25, 31, 649 S.E.2d 185, 188 (S.C. Ct. App. 2007)
(citing State v. Bryant, 336 S.C. 340, 344, 520 S.E.2d 319, 321 (1999)). Here,
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there was no evidence presented that Appellant was in actual imminent danger
of losing his life or sustaining serious bodily injury. Again, there was no
testimony or evidence presented that indicated he was tﬁreatened by the victim
or anyone else just prior to the shooting. By most accounts and the video, the
victim was not involved in a confrontation with Appellant. The victim had His back
to Appellant. Further, there was no testir;wny or evidence that wbuld support a’
finding that a reasonable person would have thought it was necessary to shoot
the victim in the back of the head to save himself from serious bodily harm or
loss of life. There was no evidence that the victim had a weapon on the morning
of the shooting, and there was no evidence that the victim was threatening
Appellant when he was shot. Finally, there was no evidence to support a finding
the defendant had no other probable means of avoiding the danger. Even
Appellant admitted that he was not shooting his gun in self-defense. (l'\;. p. 624).
Since the self-defense charge was improper, Appellant cannot rely upon the fact
a self-defense charge was given as support for his contention involﬁntary
manslaughter should have been charged.

Altogether, there was not sufficient evidence to warrant an involuntary
manslaughter charge. The trial court did not err in denying Appellant’s request
for the instruction.

B. Any error by the trial court in not granting Appellant’s request for an
involuntary manslaughter jury instruction was harmless.

If this Court finds the trial court erred in not instructing the jury on

involuntary manslaughter, Appellant is still not entitled to relief. Any error by the
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trial court in not granting the'request fohr.i;an in\y/oluntary manslaughter jury .
instruction was harmless. |

When consrdenng whether an error wrth respect to a: Jury4 IR
instruction was harmless, we must “determine beyond a reasonable. - -~ .-
doubt that the error complained of did-not contribute to the verdict.” ..
State v. Kerr, 330.S.C. 132, -144-45 498 S.E.2d 1212, 218,; S
(Ct.App.1998) (citation omitted).” “In" maklng a harmless error "
analysrs our mqunry is not what the:verdict-would: have been had,; *
the jury been given the correct charge but whether the erroneous
charge contributed to the verdict rendered.” Id. Thus, whether or
not the error was harmless is a fact-intensive inquiry. State v.
Jefferies, 316 S.C. 13, 22, 446 S.E.2d 427, 432 (1994) ("We must
review the facts the jury heard and weigh those facts against the
erroneous jury charge to determine what effect, if any, it had on the-
verdict.”) (citation omitted). "

State v. Middleton, 407 S.C. 312, 317, 755 S.E.2d 432, 435 (Ct.App.2014).

Any error in not grantlng the charge was. harmless There was

. overwhelmrng evrdence of Appellant’s guut of murder “’Murder is- the klllrng of.,:”'i T

" any person with malice aforethought e|ther express or rmplred " S C Code Ann ': ) B

- §16- 3-10
| There was overwhelmmg evrdence that Appellant was gurlty of the murderi ‘
of GaWayne Franklrn Fnrst there was ovewvhelmmg evrdence that Appellant

kllled Franklin. Several eyeW|tnesses to the shootlng testlt' ed that the vrctlm was

.;argurng with Appellant's cousin when the shootrng happened (R pp 150 51 S a

253-54; see R. pp. 166- 67, 301-02) Those wrtnesses mdlcated Appellant Yfﬂf '

walked up behind the victim and shot the vrctrm in the back of: the head (R pPp. -

179; 217- 18, 230-31, 254, 433 34). Therr testrmony was corroborated by vrdeo of‘ .

the shooting. (State’s Exhibits 71, 157 R pp 443-44) Appellant admltted that

he shot the victim. (R. p. 624). There was also ovenNhelmlng evidence that the
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"shboting of Franklin was done with m’alice" As notéd by the solicitor during
g 4 closrng argument the, vrdeo reﬂects Appellant dld start argumg with Franklln
‘ ‘l’wh’lﬁle\hls group was being escorted outof the club (Si States Exhlblts 71 at
20:39-49. (time stamp 3'34'50—3'35'00)' State’s E;(hlblt 157 Cam 4, (at 3:34:50-

” 3 35 00)) Further Appellant shot the vrctrm usmg a plstol (Se State s Exhrblt

o ~71 at 21 :53 (tlme stamp 336 00) States Exhlblt 157 Cam 8 (at 336 00))

Malice can be inferred from the use of a deadly weapon. See State v. Belcher,

385 S.C. 597, 612, n. 9, 685 S.E.2d 802, 810 n. 9 (2009). While he claimed the
shooting was not intentional, that assertion was belied by the video, which

reflected that he ran behind the victim and shot him in the back of the head.

FlnaIIy, Appellant |mmed|ately fled from the scene after the shooting. (R. p. 255; -

: States Exhlblt 71, at 21:55 (time stamp 3: 36 02) States EXthlt 157 Cam 8, -

(3 36 02)) Fllght from prosecutron is admlssrble as gurlt State V. Thomgso 278

S C. 1 292 S E.2d 581 (1982) overruled on other grounds by -State State v. Torrence,

. 305 S C. 45, 406 S.E.2d 315 (1991) (evrdence of ﬂrght admrssrble to show gurlty

’ knowledge mtent and that defendant sought to avord apprehensron)

' AItogether there was ovewvhelmmg evrdence Appellant was guﬂty of the murder ﬁ

ot GaWalyne\Franklrn. Srnoe the result at trial would‘ not have been‘drfferent had
’the‘ trial 'court:granted'the iAn.voluntary 'manSIaughter jur;l instruction Appellant
was not prejudiced by the denial of h|s request for an mvoluntary manslaughter
‘ mstructron Any error by the trial court was harmless Appellant is not entitled to

rellef upon this claim.
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il. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ALLOWING
A SINGLE MENTION OF GANG SIGNS INTO EVIDENCE. THIS ISSUE
IS NOT PRESERVED FOR APPELLATE REVIEW AND ANY ERROR IN
ADMITTING THE TESTIMONY WAS HARMLESS.

In his second claim on appeal, Appellant asserts the trial court improperly
allowed David Richardson to testify that he observed gang signs while inside the
club. The trial court did not abuse its discretion in allowing the single mention
during Appellant's trial. First, this issue was not preserved by a specific
objection. Second, the statement was admissible. Third, any error in the
admission of the one mention of gang signs was harmless as its impact was
minimal and Appellant’s guilt was established by overwhelming evidence.

What Occurred at Trial

Before trial, Appeliant discussed a concern he had regarding potential
. testimony regarding gang affiliation.

MR. SHAFFER: Your Honor, there is — actually there is one other
thing.

THE COURT: Okay.
MR. SHAFFER: I'm relatively certain | have the answer to this.
THE COURT: Okay.

MR. SHAFFER: | don't believe the State's going to bring up any
gang notice -

THE COURT: Any what?

MR. SHAFFER: There is some evidence of gang affiliation on both
sides of this.

THE COURT: Okay.

MR. SHAFFER: And | think that the State is going to not bring that
up and | think-that -
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MS. CAMPBELL: The only thing in reviewing the statements that |
noticed is one of the statements it was mentioned that Mr. Bethel
may have given some gang signs. If you want, to make it clean,
we'll be able to not to mention that fact.
THE COURT: That probably would be prudent.
(R.pp. 12,19-13,13).
During the direct testimony of David Richardson, Franklin’s friend who

observed Appellant inside the club, the following exchange occurred.

A When | first saw them, there was a group in the corner of the
club.

Do you remember how much of them there were?

A Maybe about five.

o

And did you - did you interact with any of them at any
point?

No, ma'am, | didn't say anything to any one of them.
Did you observe their interaction with other people?
Yes.

Tell me what you saw them doing?

> 0 » O P

Bouncing around, you know, being belligerent, gang signs,
that's about it.

MR. SHAFFER: Objection, Your Honor.
THE COURT: Please approach.

(WHEREUPON, there was a bench conference out of the hearing
of the jury and the Court Reporter.)

THE COURT: You may proceed. Overruled.
BY MS. WALKER:
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So you observed all this?
Yes, ma'am

And are those types of thlngs denerally thmgs that will get
you kicked out of Mr. Lucky' s?

A Yes, ma'am.
(R. pp. 146,17 — 147, 16).

A break-was taken after Richardson finished his testimony. (R. p. 172-73)..
No attempt to place the bench conference on the record was made at that time.
After the next witness, court adjourned for the evening. (R. p. 192). Before
dismissing for the evening, the trial court asked if the defense had anything to
address before breaking for the evening. (R. p. 193). Appellant indicated he had
- nothlng to discuss. (R. p. 193). | |
- A. This issue is not preserved for appellate reV|ew
Appellant asserts that Rlchardson s testlmony that he saw‘mdlwduals in

Appellant’s group present gang signs was |mproperly admltted because |t was "

f ,

irrelevant and i |mproper character evndence These arguments are not preserved o

for appellate review. LT
An objection must be on a specrf c ground State v: Nlchols 325 S C 111
120 481 S.E.2d 118, 123 (1997); State V. New 338 S C. 313 318 526 S E2d :
' 237, 239 (Ct.App.1999). A general objectlon whrch does’ not speplfy the('bd
particular ground on which the objection is based is i_nsutﬁcient (tﬁo‘ pre’ser\re a

question for review. State v. Patterson, 324 S.C. 5, 17, 482 S.E.Zd 760, 766

(1997). In order to preserve for review an alleged error, the objection should be

sufficiently specific to bring into focus the precise nature of the alleged error so it
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c;an—be‘ reasonably understood by the trial'“r’.:ourt New, 338 S.C. at 318, 526 .
~, "S.E.2d at 239; see also Campbell V. Bl—Lo, Inc 301 S C. 448 454, 392 S.E.2d
- ‘477 481 (Ct.App.1990) (holdlng where the ground for objectlon is not stated in -
N the record there is no basis for appellate revrew) |
Here Appellant did not provrde a specrf c ground for hls objectron on the :
record Thus the arguments presented are not preserved for appellate review.
“An objection made during an off-the-record conference which is not made part of
the record does not preserve the question for review.” State v. Hamilton, 344

S.C. 344, 361, 543 S.E.2d 586, 595 (Ct. App. 2001) (citing York v. Conway Ford,

Inc., 325 S.C. 170, 480 S.E.2d 726 (1997)(overruled on other grounds by State v.

Gentg( 363 S C 93 610 S.E.2d 494 (2005)) See State v. Hutto 279 S.C. 131

132 303 S E. 2d 90 91.(1983) (f inding no. error because the appellant did not-- -

meet hIS burden of presentlng a record that was suft' crently complete for
. 5appellate review of the tnal judges actlons) In re Rlchard D 388 S. C 95 100

‘ K 693 S E. 2d 447 450 (Ct App 2010) (acknowledglng that an issue on appeal may

Jihave been dlscussed durrng an off-the-record bench conference but holdlng thIS‘ L o

'court cannot revrew |ssues not contalned in the record )
B r Any error |n admlttmg the testlmony was harmless
o lf the trral court erred in admrttrng the bnef mentron of ganglsrgns into -
evidence, the error was harmless. There -was ovenrvhelmrng -evidence of
Appellant’s guilt presented at trial absent the mention of‘gang signs.

Generally, appellate courts wiII not set aside convictions due to

insubstantial errors not affecting the result. State v. Sherard, 303 S.C. 172, 176,
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399 S.E.2d 595, 597 (1991). Error is harmless beyond a reasonable doubt
| where it did not contribute to the verdict obtained. Arnold v. State, 309 S.C. 157,
172, 420 S.E.2d 834, 842 (1992). Thus, an insubstantial error not affecting the
result of the trial is harmless where “guilt has been conclusively proven by
competent evidence such that no other rational conclusion can be reached.”
State v. Bailey, 298 S.C. 1, 5, 377 S.E.2d 581, 584 (1989).

In Appellant’s case, it must first be noted that the mention of gang signs
was minimal. The record reflects that the State intentionally elicited the mention
of gang signs from Richardson. Further, Richardson did not attribute the
presentation of gang signs to Appellant specifically. He merely noted that
someone in Appellant's group was making gang signs inside the club.
. Throughout the 'remainder of Appellant's four day trial, the State made no
‘mention of any connection between Appellant and a gang or with gang signs.
The only other references to gang signs were those that resulted from
Appellant's cross-examination of Richardson regarding how Richardson could
: idéntify gang signs. (R. p. 157).
| Contrary to Appellant’s assertions, the State did not attempt to portray
Appellant as a member of a gang. As Appellant points out, the State did
thoroughly question Appellant regarding how he managed to obtain the $1506
that was found in his pants pockets. (R. pp. 589, 592-93, 598-99). However, in
closing argument, the State did not attempt to portray Appellant's possession of
the money as a sign of involvement in criminal activity. Instead, the State used

Appellant's changing explanations regarding his finances as evidence that
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Appellant was not credible and was continually changing his story to best fit his
defense.? (See R. pp. 754-55).

Second, there was overwhelming evidence of Appellant’s guilt. “Murder’
is the killing of any person with malice aforethought, either express or implied.”
S.C. Code Ann. § 16-3-10. “A person who, with intent to Kill, attempts to kill
another person with malice aforethought, either expressed or implied, commits
the offense of attempted murder.” S.C. Code Ann. § 16-3-29.

There was overwhelming evidence that Appellant was guilty of both the
murder of GaWayne Franklin and the attempted murder of Kedron Hope. First,
there was overwhelming evidence that Appellant killed -Franklin. Several
eyewitnesses to the shooting testified that the victim was arguing with Appellant’s
cousin when the shooting happened. (R. pp. 150-51; 253-54; see R. p. 301-02,
433-34). Those witnesses indicated Appellant walked up behind the victim and
shot the victim in the back of the head. (R. pp.168-69, 179, 217-28, 230-31,
254). Their testimony was corroborated by video of the shooting. (State's
Exhibits 71, 157; R. pp. 443-44). Appellant admitted that he shot the victim. (R.
p. 624). There was also overwhelming evidence that the shooting of Franklin
was done with malice. As noted by the solicitor during closing argument, the
video reflects Appellant did start arguing with Franklin while his group was being

escorted out of the club. (See State’'s Exhibits 71 at 20:39-49 (time stamp

4 Respondent would also note that the solicitor never intimated that Appellant
was a cocaine user. The solicitor merely noted that Appellant's nose could have
had multiple different reasons for wiping his nose at the club, but the explanation
he gave in court was not consistent with the photographs taken of him the next
day. (R. p. 745, Il 10-8).
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3:34:50-3:35:00); State’s Exhibit 157,. Cam 4, (at 3'34'50-3'35'00)) Further,
Appeliant shot the victim using a plstol (Se States Exhlblt 71 at 21 53 (trme
stamp 3:36:00; State’s EXhlblt 157, Cam 8, at 3: 36 00)) Mallce can be mferred '

from the use of a deadly weapon. See State V. Belcher 385 S C. 597, 612 n. 9,

~ 685 S.E.2d 802, 810 n. 9 (2009) While he clalmed the shootmg was not

intentional, that assertion was belled by the evudence presented at trlal (&_
Argument |, B). Finally, Appellant immediately fled from the scene after the
shooting. (R. p. 255; State’s Exhibit 71, at 21:55 (time stamp 3:36:02); State’s
Exhibit 157, Cam 8, (3:36:02)). Flight from prosecution is admissible as guilt.

State v. Thompson, 278 S.C. 1, 292 S.E.2d 581 (1982), overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991) (evidence of

flight admissible to show guilty knowledge, 'intent, and that d_efenda\nt.soyght ‘to .
avoid apprehension). Altogether, there was oven/lihelming evidenoe “Appélléa‘nt
was guilty of the murder of GaWayrie, Franklin e :

Similarly, there was overwhelmlng evrdence Appellant was gwlty of the

. attempted murder of Kedron Hope. Hope testified Appellant fi red at h|m at least:.

twice initially. (R. p. 286) He noted that Appellant fi red at h|m agam at least two _
more tlmes before going around a burldlng (R p. 289) Respondent submrts the
video of the incident corroborate Hope's testlmony regardlng the shootlng (S_e_‘
State’s Exhibit 71, 157).

Altogether, any error by the trial court in allowin“g aﬁmentlon of %g,an'g signs
at Appellant’s trial was harmless. This claim for relief sh'ould therefore be denied

and dismissed. Appellant’s convictions should be affirmed.

37



r

CONCLUSION

For the foregomg reasons the Respondent respectfully requests thlS ‘

7

Court deny Appellants appeal and afﬂrm hlS convnct:ons for the murder of

GaWayne Franklm and the aﬁempted murder of Kedron Hope
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