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INTRODUCTION

This case is about Appellants, corporate landlords, that leveraged their superior

bargaining power to engage in unlawful conduct with the specific intent and purpose of

extorting funds from their lessees, Respondents. When that failed, Appellants engaged in

a concerted effort to tortiously interfere with contractual relations between Respondents

and a third-party who was to take over Respondents’ lease and assets. The trial court, in an

order to which no challenges were properly preserved on appeal, correctly found that this

behavior amounted to tortious interference and properly awarded damages to the lessee.

Appellants now ask this Court to reverse the trial court based on numerous unpreserved

issues.

IL.

II.

Iv.

COUNTER-STATEMENT OF ISSUES ON APPEAL!

Did Appellants fail to preserve any issues on appeal where Appellants’
counsel made a motion for a “directed verdict” during the bench trial but
failed to renew that motion at the close of the case?

Did the trial court correctly rule that Appellant Hull Storey was liable for
tortious interference with contract when there was substantial evidence in
the record of the existence of a valid and enforceable contract?

Did the trial court err by ruling Appellant Hull Storey’s actions relating to
that contract were unjustified where there was evidence of numerous actions
on the part of Appellant Hull Storey taken for improper purpose and with
actions constituting improper methods?

Did the trial court correctly award damages in an amount supported by com-
petent evidence based on the trial court’s credibility determination and re-
view of the evidence?

Did the trial court correctly award damages to a corporation and its principal
officer who both had capacity to enter a contract?

! As set forth throughout Respondents' brief, Respondents contend that none of Appel-
lants' issues are preserved. Nonetheless, a Counter-Statement of the Issues on Appeal
is included so that the Court may focus on the appropriate issues and standards of re-

view.



COUNTER-STATEMENT OF THE CASE
I. Factual History?

Respondents Paul Branco and Branco Investments, Inc., d/b/a Great American
Cookie Co. (hereinafter collectively “Respondents™ or “Branco”), owned and operated two
Great American Cookie Company (hereinafter “GAC”) franchises, one in the Sumter Mall
and the other in the Magnolia Mall in Florence. See Compl. at 1 (R.___ ). Branco entered
into a lease agreement (hereinafter “lease”) with Sumter Mall, LLC, a South Carolina LLC
under the control and direction of Appellant Hull Storey Retail Group, LLC (hereinafter
collectively “Appellants” or “Hull Storey”), giving Branco a lease on Unit 55 in the Sumter
Mall. See id. at 14 (R.___ ). The lease term was from December 30, 2002, to April 30,
2013. See id. R.__ ). |

Sometime in 2013, Respondent Branco Investments, Inc., the owner of the equip-
ment and assets utilized in the Sumter Mall and Magnolia Mall GAC franchises, through
Respondent Paul Branco, negotiated an asset sale agreement (hereinafter “Asset Purchase
Agreement”) with Brooktenn, LLC (hereinafter “Brooktenn™), a limited liability company
owned by Stewart Applebaum (hereinafter “Applebaum”). See P1.’s Trial Ex. 4 (R. ).
Brooktenn owns and operates several GAC franchises in neighboring and other southeast-
ern states. See Trial Tr. at 158:12-14 (R. ).

Pursuant to the Asset Purchase Agreement with Branco, Brooktenn submitted a

lease application to Appellant Hull Storey, and Hull Storey approved Brooktenn’s lease to

2 The trial court ably and accurately stated the factual background of this case in its Find-
ings of Facts and Conclusions of Law. See Am. Order of J. at 1-4 (R. ). Thus, Re-
spondents will use the trial court’s factual findings as relevant to the issues on this appeal
to briefly summarize the background of this case.



operate a GAC franchise in the Sumter Mall. See Trial Tr. at 86:4-5, 13-20; see also Mot.
to Am. Tr.; P1.’s Trial Ex. 4 (R. __ ). The approved lease agreement between Hull Storey
and Brooktenn was not signed. See id. (R. )

When Appellants became aware of Branco’s deal with Brooktenn, Respondent
made a demand of $70,000 for a “lease assignment fee.” See Trial Tr. at 86:4-5, 13-20;
88:14-18 (R. __ ). Appellants knew and understood that Brooktenn was not taking an as-
signment of Branco’s lease, but representatives from Appellants — specifically Hull Storey
—nevertheless cited an assignment provision in the lease as a basis for the demand. See id.
(R. _ ). Hull Storey eventually reduced its demand from $70,000 to $20,000. See id. (R.
).

Both Branco and Brooktenn were told by Hull Storey representatives that Brook-
tenn would not be allowed to operate in the Sumter Mall unless the $20,000.00 was paid.
See Trial Tr. at 60:23-62:12, 88:4-9, 91:5-23; P1.’s Trial Ex. 5; P1.’s Trial Ex. 12 R. ).
When both Branco and Brooktenn objected and pointed out that there was not a lease as-
signment, the representatives then told Branco that the $20,000 was instead based on an
effort to recoup capital investments made in the Sumter Mall. See id. (R. ).

Once it became clear Branco would not pay the $20,000, Hull Storey turned to
Brooktenn for the money. See id. (R. __ ). Hull Storey representatives subsequently con-
tacted Applebaum and suggested Applebaum should break his Asset Purchase Agreement
with Branco. See id. (R. ___). They even suggested to Applebaum that Brooktenn would
come out $50,000 “better” if it backed out of its deal with Branco. See id. (R. ). Due to
Appellants’ conduct, Brooktenn withdrew from the agreement with Branco and abandoned

its effort to operate a franchise in Sumter. See id. (R. ).



Due to the interference by Appellants - notably Hull Storey — with the Asset Pur-
chase Agreement between Branco and Brooktenn, Branco lost $70,000. Seé P1.’s Trial Ex.
4; Trial Tr. at 128:6-16, 158:15-25 (R. __). Branco was ultimately able to sell some of the
eqﬁipment for $5,000, and after his relationship with Appellants terminated, he owed
$1,375 in rent‘. See Am. Order of J.at 7 (R. _ ).

II. Procedural History
| Branco filed a complaint against Appellants on March 5, 2015. See Compl. (R
__ ). Appellants answered on April 14, 2015, admitting that the Asset Purchase Agree-
ment was a valid contract. See Appellants’ Answersat 17 (R ).

After approximately two years of discovery and motions practice, this matter pro-
ceeded to a bench trial before Judge Cothran. During the bench trial, Appellants made a
motion for a “directed verdict” but failed to renew that motion at the close of the case. See
Trial Tr. at 166-169 (R. __ ). At the conclusion of the trial, the trial court circulated a
proposed ordef among counsel. Without Waiting for the order to be reviewed, edited,
signed, or entered, Appellants filed a Motion to Alter or Amend. See>Mot. toAm.(R. ).~
Two days later, the trial court filed its oraer, which took Appellants’ objections into con-
sideration as it made certain changes to the order. See Order of J. (R. ). The order ruled
in Appellants’ favor on many issues, but ruled in favor of Branco on the claim of tortious
interference with contractual relations and awarded Branco $63,625 in damages. Id. (R.
)

Appellants did not renew their Motion to Alter or:Amend or make a new Motion to
Alter or Amend after the order was filed. Instead, Appellants filed a Notice of Appeal.

Against the objections of Branco, Appellants subsequently moved this Court to remand the -



case, without prejudice to refile the appedl, to allow the trial court to consider and rule upon

the allegedly pending Motion to Alter or Amend. On August 28, 2017, this Codrt granted
the motion. |

Judge Cothran held a Hearing on February 9, 2018, and filed an Amended Order of
Judgement on March 2, 2018. See Hearing Tr. at 1;29; Am. Order of J. (R ) Thé
Amended Order reached the same conclusions as the original ofdér. See Am. Order of J.
R._ ).

STANDARD OF REVIEW

On appeal from a bench trial, “the trial judge’s findings of fact will not be disturbed
. . . if there is ahz evidence to reasonabiy support his findings. Meredith v. Mt. Pleasant
Boat Bldg. Co.,286 S.C. 115, 116, 333 S.E.2d 565, 565 (1985) (emphasis added) (citing
Townes Assocs., Ltd..v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976)).
See also Maddux Supply Co. v. Safhi, Inc., 316 S.C. 404, 406, 450 S.E.2d 101, 102 (Ct.°
App. 1994) (holding that the trial dourt’s findings of fact will not be disturbed unless those
ﬁndinés are “wholly unsupported by the evidence or controlled by an erroneous conception
or application of the law™) Thus, the ‘;appellate court standard of ’review extends only.to
the correction of errors of law.” Hunt v. Forestry Com’m, 358 S.C. 564, 569, 595 S.E.2d
846, 849 (Ct. Apﬁ. 2004) (quoting Okatié River, L.L.C. v. Southeastern Site Prep, L.L.C., .
353 8.C. 327, 334, 577 S.E.2d 468, 479 (2003)).

Moreover, an appellate court will not disregard the fact that the trial court is in a
better position to determine the credibility of witnesses. Cherry v. Thomasson, 276 S.C.
524,525,280 S.E.2d 541, 541 (1981). It is not for the appellate court to weigh the evidence.

Kiriakides v. Atlas Food Sys. & Servs., Inc.,343 S.C. 587,594, 541 S.E.2d 257, 261 (2001).



ARGUMENT

There are two reasons this Court should affirm the trial court’s judgment.

First, none of the issues raised by Appellants are preserved.

Second, each of the issues raised by Appellants are substantively without merit for
the following reasons: (1) Branco entered a valid contract with Brooktenn; (2) Appellants
— specifically Hull Storey — interfered with that contract for an improper purpose and with
actions constituting improper methods; (3) the trial court’s award of damages was sup-
ported by ample evidence; and (4) the parties at issue had the requisite capacity and the
trial court properly entered judgment.

This Court should affirm.

L The issues raised in Appellants’ appeal are unpreserved and the Court should
dismiss the entire appeal on this ground alone.

As a threshold matter, each of Appellants® four issues are unpreserved for appeal.

““Issue zpreservation rules are designed to give the trial court a fair opportunity to
rule on the issues, and thus provide [the appellate courts] with a platform for meaningful
appellate review.”” Herron v. Century BMW, 395 S.C. 461, 465, 719 S.E.2d 640, 642
(2011) (citations omitted); see also Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731,
733 (1998) (holding that it is axiomatic that an issue cannot be raised for the first time on
appeal, but must have been raised to and ruled upon by the trial judge to be preserved for
appellate review.). In cases tried without a jury, an appellant waives the right to question
on appeal the trial court’s denial of a Rule 41, SCRCP, motion when the appellant presents
evidence after the initial denial of the motion and fails to renew the motion at the close of
the case. See Wallace v. Milliken & Co., 300 S.C. 553, 559, 389 S.E.2d 448,451 (Ct. App.

1990). The Supreme Court of South Carolina has further explained that “the issue must be



sufficiently clear to bring into focus the precise nature of the alleged error so that it can be
reasonably understood by the judge.” Herron, 395 S.C. at 466, 719 S.E.2d at 642.

At the close of Respondents’ case, Appellants’ counsel — who is not the counsel it
has for its current appeal — did make a motion for a “directed verdict,” which is inapplicable
to a matter tried without a jury.® See Trial Tr. at 166-169 (R. _ ). Assuming that this
constituted a valid motion for non-suit under Rule 41, SCRCP, after the trial court denied
thé motion as to the tortious interference claim, Appellants’ counsel called an additional
witness for its case-in-chief - a leasing representative for Hull Storey. /d. at 175 (R. ).
Appellants’ counsel never made a furthér motion, nor did counsel make any effoft to renew
the “directed vgrdict” motion. Jd. at 211-219 (R. __). Thus, Appellants plainly presented
evidence after the initial denial, failed to renew the motion at the close of the case, and thus
have waived the right for this Court to review any and all arguments raised in the appeal at

bar. See Wallace, 300 S.C. at 559, 389 S.E.2d at 451.

3 This Court has explained the distinction as follows:

We note initially that while [appellant’s] motion at the close of the evidence
was couched as a “directed verdict” motion, governed by Rule 50, SCRCP,
this was a non-jury action. As Rule 50 by its nature is applicable to jury
trials, the proper motion for [appellant] to have made was a motion for in-
voluntary non-suit under Rule 41, SCRCP. “After the plaintiff in an action
tried by the court without a jury has completed the presentation of his evi-
dence, the defendant, . . . may move for a dismissal on the ground that upon

+ the facts and the law the plaintiff has shown no right to relief.” Rule 41(b),
SCRCP .. . Therefore, [appellant’s] appeal is from the master's factual find-
ings as a judge in a non-jury action at law. . . . Thus, this court must affirm
if there is any evidence to support the master's findings.

Waterpointe I Prop. Owner's Ass'n, Inc. v. Pdragon, Inc., 342 S.C. 454, 458-59, 536
S.E.2d 878, 88081 (Ct. App. 2000).



In addition to Appellants’ blanket failure to preéerve any issues at bar for appeal by
way of its failure to renew its “directed verdict” motion, each of Appellants® arguments are
. unpreserved for additional reasons. 4

Appellants’ first argurﬁént is that there was a contingency in the contract that “could
be satisfied only by Brooktenn obtéining a written, exe§uted lease agreemént for the Sum-
ter Mall property.” Appellanfs’ Initial Br. at 13 (R. __ ). This argument that the Statute of
Frauds prohibits enforcement of the éontract at issue is sirﬁply not an argument that was
ever raised prior to judgment and thus thié issue is not preserved.

Appellants’ second argument is that it had a legitimate purpose and business inter-
est in requesting payment from Brooktenn or Branco. Appellants’ Initial Br. at24 (R. ).
However, the transcript is bereft of any preserved argument before the judge that a legiti-
mate purpose and busines§ inj[erest existed. While Appellants cite to some portions of tes-
timony in their Brief, there was no actual ar;gument on this point presented to the tﬁal court
before judgment. In fact, it does not appear that the words or phrases “legitimate,” “pur-
pose,” “business interest,” and “justified” were ever spoken By Appellants’ counsel during
trial or closing argumc;nts, and the word “justification” was mentioned once in reciting the

elements of tortious inference but never revisited. See, e. g, Trial Tr. 167:18-169:7(R. __ ).

41t appears Appellants® former counsel attempted to lodge some of the arguments raised
in this appeal in a purported Motion to Amend. See Appellants’ Mot. to Am. (R. ).
However, Appellants cannot use Rule 52(b), SCRCP, to present to the Court an issue the
party could have raised prior to judgment but did not, and the issue preservation rules
plainly required Appellants to raise the issue at the close of the case. See Wilder Corp,
3308S.C. at 76,497 S.E.2d at 733, Wallace, 300 S.C. at 559, 389 S.E.2d at 451. Moreover,
Rule 52(b) by its express terms does not permit the parties to make new legal arguments,
such as Appellants’ Statute of Frauds argument or their legal capacity argument. See Rule
52(b), SCRCP. In any event, as has been thoroughly briefed by Respondents in their
opposition to the previously filed Motion to Remand in this case, Appellants’ purported
Motion to Amend was a nullity.



Apbellants simply did not do enough to preserve this issue as it was never raised to the trial
judge during the trial. See Wilder Corp, 330 S.C. at 76, 497 S.E.2d at 733.

Appellants’ third argument, that the amount of damages was without evicientiary
support, was not addressed by then-counsel for Appellants during the “directed verdict”
argument. In fact, other than a few questions and a ﬂéeting mention in closing, there was
virtually no discussion that the damages may have been without evidentiary support, and
thét limited discussion in ﬁot enough from which the trial court could glean “the precise
nature of the alleged error,” leaving the argument unpreserved. See Herron, 595 S.C. at
466, 719 S.E.2d at 642.

Appellants’ fourth and final argument that the trial court supposedly awarded dam--
ages to the wrong party was not raised in any capacity during the trial, before judgment, or
in the post-trial motion in the case. See Trial Tr.; Mot. to Am Tr. (R. ). It is further
worth noting that this allegedly problematic judgment was entered nearly a year and a half
ago. See Court Docket Entry (R. ). Yet Appellants’ Brief offers the first instance of this
argument, and thus the trial court has had no opportunity to rule on this issue or provide
this Court with any platform for meaningful review. See Herron, 395 S.C. at 465, 719
S.E.2d at 642.

For these additional reasons, Appellants’ first, second, third, arid fourth arguments
 are further preciuded from appellate review. Appellants plainly ask this Court to disregard
this State’s issue preservation rules; however, Appellants’ counsel are experienced appel-
late lawyers who are well-acquainted with issue preservation law. This Court and the Su-
preme Court of South Carolina frequently and stringently apply issue preservation rules in

cases every day, even those involving important constitutional issues and substantial civil



verdicts. See State 1.7.‘Stone, 376 S.C. 32, 36, 655 S.E.2d 487, 488-89 (2007) (finding a
victim impact evidence issue unpreserved in a capital case); see also State ex rel. Wilson
V. Ortho-McNeil—Janssen Pharm., Inc., 414 S.C. 33, 777 S.E.2d 1‘7‘6‘(2015) (finding count-
less issues unpreserved in a civil case involving a $327,073,700 award of civil penalties).
That is so, of course, because “thé validity of a docﬁine does not.depend on whose ox it ‘
gores.” Wells v. Simonds Abrasive Co., 345 U.S. 514, 525 (1953).

Nonetheless, if this C;)urt were to overlook Appellants’ failure with regard to
preservation, it should nqnetheléss affirm the trial court’s order.

II.  There is a cornucopia of evidence in the record to support the trial court’s
ruling that a valid contract existed between Branco and Brooktenn.

There is ample evidence in the record to siipport the trial court’s finding that Branco
entered into a cpntfaqt with Brooktenn. Specifically, the trial court correctly ruled that
Branco had a valid contract with Brooktenn for the sale of its assets, namely the Asset
Purchase Agreement. See Am. Order of J. at 2, 5; Pl.’s Trial Ex.v4 (R. ). Appellants’
arguments to the contrary are without merit.

Under South Cérolina law, “an agreement between two or more persons upon suf-
ficient consideration to either do or not do a particular act is a contract.” McPeters v. Year-
gin Const. Co.,290S.C. 327,331, 350 S.E.2d 208, 210-1 ll (Ct. App. 1986) “Mutual prom-
isleS - .éonsﬁtute a good consideration.” Baugh v. Columbia Heart Cl‘inic,'P.A., 402 S.C.
1,19, 738 S.E.2d 480, 490 (Ct. App. 2013) (quoting Evatt v. Campbell, 234 S.C. 1, 8, 106
S.E.2d 447, 451 (1959)). See also Edens v. Laurel Hill, Inc., 271 S.C. 360, 247 S.E.2d 434
(1978) (holding that in order for a contract to be binding, “there must be a mutual manifes-

tation of assent” between the parties as to the terms of the contract™).
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A. The record shows that any supposed contingency in the contract was
~ satisfied.

Even if Appellants are correct that the Asset Purchase Agreement can be read as
having any contingeﬁcy, there is abundant evidence that any such contingency was éatis-
fied. In the written memorialization of the agreement, 3>which was drafted by two non-
lawyers, Bréoktenn agreed to purchase Branco’s equipment in Sumter. Trial Tr. at 36:4-6,
92:17—18; PL’s Trial Ex. 4 (R. __ ). This document also noted that Brooktenn would
“get[]” a satisfactory lease from Hull Sto?ey. Id. (R. ). Inspite of Appellants’ argument
that this never occurred, the trial court properly found that “Hull Storey approved Brook-
tenn’s lease application . . . .” Am. Order of J.at2 (R. _ ). Applébaum, in testimony the
trial court found credible and upon which it heavily relied, explained as follows:

A: ... We already had approval of the lease. They already told us that
we had a lease. . :

> In a footnote, Appellants argue that the Asset Purchase Agreement contained a second
contingency, namely a second agreement regarding the purchase of certain assets relating
to Branco’s location in Florence. See Appellants’ Initial Br. at 12 n.9. This argument is
unavailing. First, for the reasons discussed herein, this argument was unpreserved and
the Asset Purchase Agreement was a valid contract between Branco and Brooktenn re-
garding the sale of Branco’s assets in Sumter. Second, Applebaum squarely testified that
the agreement relating to the Sumter location was “not at all” contingent, and “independ-
ent” of what occurred regarding the Florence location. Trial Tr. At 109:4-12 (R. ).
Third, even if this were two provisions of a single contract, the provision relating to the
Florence location is separate and discrete from the provision relating to the Sumter loca-
tion. See Pl.'s Trial Ex. 4 (R. __ ). Thus, on the plain face of the agreement, and as sup-
ported by the testimony in the case, to the extent the provision relating to Florence is
problematic, it is severable. “A severable contract is one in its nature and purpose sus-
ceptible of division and apportionment, having two or more parts . . . . The entirety or
severability of a contract depends primarily upon the intent of the parties rather than upon
the divisibility of the subject, although the latter aids in determining the intention.” Co-
lumbia Architectural Group, Inc. v. Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429
(1980) (quoting Packard & Field v. Byrd, 73 S.C. 1, 6, 51 S.E. 678, 679 (1905)). If the
record in the case supports any proposition, it is that the Florence agreement was a sepa-
rate agreement and Appellants’ tortious interference caused the breach of a second con-
tract.
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Q: But you were approved for the lease, and then after the approval
came the claim for the 20,000-dollars?

A: That’s correct.

Q: All right. At no time during your conversations with the defendant
about your lease application did they mention to you a lease assign-
ment fee?

A: Never.

Trial Tr. at 86:4-5, 13-20; see also Mot. to Am. Tr. (R. ). Applebaum further explained
that as far as he was concerned, there was never a discussion about taking an assignment
of Branco’s lease because of the lease that he had with Hull Storey:

Q: Did they tell you at that time it was about a lease assignment, that
you were taking Paul’s lease?

A: First of all, they knew I wasn’t taking Paul’s lease because I had a
new lease. We already had discussed it and that was in place.

Trial Tr. at 88:14-18 (R. _ ). It is logical that the Court found this testimony credible, as
Applebaum was the only witness to testify who had no pecuniary interest — personally or
through his company — in the outcome of this trial. This testimony was further bolstered
by texts to Branco directly which explained the lease had been approved. See P1.’s Trial
Ex. 5. (R. __ ). Asadditional evidence that there was a contract at issue in this case, in its
Answer to the tortious interference allegation in Plaintiff’s Complaint that a V?.lid contract
existed, Appellants each responded, “[u]pon information and belief, [Branco] . . . entered

into a contract with Brooktenn . . . .” See Appellants’ Answers at § 17 R. ).6

6 Respondents would argue that the admission in Appellants’ Answers provide an addi-
tional sustaining ground to affirm the trial court’s decision as the admissions alone would
be enough evidence for the trial court to determine a contract between Branco and Brook-
tenn existed. -
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As noted by the trial court, it was only after Hull Storey approved the lease — and
thus satisfied any applicable conditions in the Asset Purchase Agreement — that it wrongly
demanded funds from Brooktenn to which it was not entitled and effectively killed
Branco’s contract with Applebaum. See Am. Order of J. at 2-3; Mot. to Am. Tr. (R. ).

Appellants spend much of their argument in what amounts to a misdirection: Ap-
pellants claim that because there was no signed lease in the record, the Statute of Frauds
precludes enforcement of the contract at issue. In addition to this argument being unpre-
served as discussed above, it also misunderstands the nature of the contract at issue here.
The Asset Purchase Agreement simply does not run afoul of the Statute of Frauds.” Branco
is not seeking damages for the breach of a lease between Brooktenn and Hull Storey, nor
is Branco secking damages for a tortious interference of a lease agreement between Brook-
tenn and Hull Storey. Branco is seeking damages for a tortious interference with the Asset
Purchase Agreement between Branco and Brooktenn, which for the reasons discussed
herein, and as stated in the trial court’s well-supported finding, constituted a valid contract.

Appellants would appear to take the position that this Court should weigh the evi-
dence to determine, in the first instance, the efficacy of the approved lease between Hull

Storey and Brooktenn as it relates to the Asset Purchase Agreement. Even if this Court

7 As noted previously, Appellants did not properly preserve their Statute of Frauds argu-
ment. In any event, their argument speaks only to the lease and not the Asset Purchase
Agreement. There is no allegation that the Asset Purchase Agreement itself fails under
the Statute of Frauds. Assuming, arguendo, that the Statute of Frauds applies to the Asset
Purchase Agreement, it was plainly a signed writing sufficient to indicate a contract for
sale as it amounted to a written memorialization of the parties’ agreement. See S.C. Code
Ann. § 36-2-201(1). See also Pl.'s Trial Ex. 5. (R. __ ). Additionally, even under the
Statute of Frauds the trial court was free to look to the understanding of the parties to the
agreement. See S.C. Code Ann. § 36-2-201(1) (“A writing is not insufficient because it
omits or incorrectly states a term agreed upon . . . .”).
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were inclined to engage in such a task, there would still be some evidence in the record to
support a valid lease between Hull Storey and Brooktenn. While there may be no fully
executed lease in the record, and while such leases are generally subject to the Statute of
Frauds, the inquiry does not end there.

This Court has recognized that the doctrine of estoppel can bar the defense of Stat-
ute of Frauds in a case at law. “[T]he party asserting the estoppel must show that he has
suffered a definite, substantial, detrimental change of position in reliance on the contract,
and that no rerﬁedy except enforcement of the bargain is adequate to restore his former
position.” Atl. Wholesale Co. v. Solondz, 283 S.C. 36, 41, 320 S.E.2d 720, 723 (Ct. App.
1984) (quoting Collins Music Co. v. Cook, 281 S.C. 580, 583, 316 S.E.2d 418, 420 (Ct.
App. 1984)). There is evidence in the record that the lease would be valid under the estop-
pel exception to the Statute of Frauds. For example, there is at least some evidence that
Brooktenn took the time it could have devoted to other business interest to negotiate its
lease with Hull Storey. Of course, had this issue been raised or litigated at the trial court
level, the exact extent of Brooktenn’s reliance could have been explored.

Moreover, to the extent Appellants® make the seemingly strained argument that the
absence of a written lease somehow invalidated the Asset Purchase Agreement under the
Statute of Frauds, as discussed earlier in a pleading signed by their then-attorney Appel-
lants specifically admitted that the Asset Purchase Agreement was a valid contract. See
Appellants’ Answers, at § 17 (R.___ ). “In South Carolina, a pleading admitting a[n] . . .
agreement that is within the statute of frauds may constitute a sufficient writing within the
statute so as to enable the court to enforce the contract; however, the pleading must be

sufficiently definite and certain and it must be signed by the party to be charged or by his
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agent or attorney on his behalf. Robert Harmon & Bore, Inc. v. Jenkins, 282 S.C. 189, 193,
318 S.E.2d 371, 373-74 (Ct. App. 1984) (internal citations omitted); see also Smith v.
Traxler, 224 S.C. 290, 295, 78 S.E.2d 630, 632 (1953) (acknowledging that “certain ad-
missions made in appellant’s answer” could destroy a Statute of Frauds defense, but that
argument would be best addressed at the trial of the case).

Appellants’ Statute of Frauds arguments, even if preserved, mischaracterize the
contract at issue and do not create a reason to reverse the trial court’s ruling.

B. Regardless of any supposed contingent language, the record is clear

that Branco and Brooktenn manifested mutual assent and formed a
contract.

To the extent the Court were to accept Appellants’ argument that there was some
unmet future condition relating to the Asset Purchase Agreement, there is still sufficient
evidence to find that the Asset Purchase Agreement was a valid contract.

In McPeters v. Yeargin Const. Co., 290 S.C. 327, 330, 350 S.E.2d 208, 210 (Ct.
App. 1936), the construction company appellant met with employees, including respond-
ent, to discuss ways to increase productivity. At the trial of the case, witnesses testified that
the following general agreement was reached: if the employees, including respondent,
agreed to finish the job on time so as to allow the appellant employer to receive a profit,
then the appellant employer would agree- to pay those employees a bonus of six months
pay. Id. at 327, 350 S.E.2d at 210. Various officials from the appellant employer testified
that the company “did not have a specific bonus policy and the payment of any bonuses
was strictly discretionary with the company and subject to the final approval of its chair-
man.” Id. At trial, the jury returned a verdict in favor of the respondent employee, and

appellant employer appealed. /d.
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In affirming the verdict and finding evidence of a valid contract, this Court held
that there was valid consideration by way of the appellant employer’s promise and the
respondent employee’s undertaking a responsibility to work harder. McPeters, 290 S.C. at
331, 350 S.E.2d at 211. Alternatively, the Court noted that there was evidence to reject
appellant’s contention that the bonuses were some discretionary future act that never oc-
curred. Id.

Like the situation in McPeters, Branco promised to sell his equipment while Brook-
tenn agreed to undertake the responsibility of securing a lease (in addition to agreeing to
pay $70,000 for the equipment). Further, there was also evidence here by way of Hull
Storey’s lease approval for the trial court to reject Appellants’ contention that the subse-
quent lease procurement was some unsatisfied discretionary future act. Like the situation
in McPeters, there was instead evidence that the acquisition of a lease went to the perfor-
mance of an act required by the contract, and did not strike a blow to the contract’s for-
mation. There is certainly evidence that Branco and Brooktenn exchanged, at a minimum,
mutual promises. See Baugh, 402 S.C. at 19, 738 S.E.2d at 490 (explaining that mutual
promises constitute good consideration). See also Champion v. Whaley, 280 S.C. 116, 122,
311 S.E.2d 404, 408 (Ct. App. 1984) (“The fact that no duty of performance can arise until
the happening of a condition does not make the existence of the contract depend upon its
happening . . . .”).

Applebaum himself explained as follows when referring to the written memoriali-
zation of his agreement with Branco, which was drafted by two non-attorneys:

Q: Okay. Yes, sir. And eventually you and Mr. Branco reached an
agreement?

A: Yes.
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Q: And you all memorialized that to writing; is that correct?

A: I’'m sorry?

Q: You memorialized that to writing?

A: That’s true.
Is that the deal that you and Mr. Branco had about asset purchases?

A: Yes, sir.

Q: You were going to buy thé assets from the Florence location that he
had and the Sumter location that he had, correct?

A: Correct.

Q: All right. Exactly what were you buying pursuant to that agreement
that you’re holding in your hand there? :

A: We’re buying the equipment. We’re buying, you know, the store
basically, all the assets that were inside the store.

Trial Tr. at 81:1-8, 81:19-82:6; see also Trial Tr. at 22:2-23:9; P1.’s Trial Ex. 4; Mot. to
Am. Tr. (R.__ ). Certainly, Branco and Brooktenn manifested a mutual intent to be bound
by the Asset Purchase Agreement, as evidenced by the tesﬁmony in the case and the fact
that Brooktenn did everything in its power to fulfill its pfomise to secure a'lease with Hull
Storey. See id. (R. ).
For these reasons, the trial court did not err in ruling that Branco and Brooktenn
had a Valid contract.
III.  The trial court relied on the abundant evidence of Appellants’ gross miscon-
duct in the case to properly hold that Appellants — specifically Hull Storey —
acted with improper purpose and/or improper methods.

Appellants’ assertion that the actions of Hull Storey were justified belies the record

in the case.
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A party is liable for tortious interference with contract when, among other elements,
its actions are “for an improper purpose” or when its actions are by “improper methods.”
Love v. Gamble, 316 S.C. 203, 214, 448 S.E.2d 876, 882 (Ct. App. 1994). The Love Court
explained the contours of these improper purposes and improper methods as follows:

Methods of interference considered improper are those means that are ille-

gal or independently tortious, such as violations of statutes, regulations, or

recognized common-law rules. Improper methods may include violence,

threats or. intimidation, bribery, unfounded litigation, fraud, misrepresenta-

tion or deceit, defamation, duress, undue influence, misuse of inside or con-

fidential information, or breach of a fiduciary relationship.

Methods also may be improper because they violate an established standard

of a trade or profession, or involve unethical conduct. Sharp dealing, over-

reaching, or unfair competition may also constitute improper methods.

Love, 316 S.C. at 215, 448 S.E.2d at 883 (quoting Duggin v. Adams, 360 S.E.2d 832, 836-
37 (Va. 1987)). In Webb v. Elrod, 308 S.C. 445, 448, 418 S.E.2d 559, 561 (Ct. App. 1992),
the Court specifically held that interference would be unjustified and serve no legitimate
purpose if the purpose of an entity’s “contacts was to procure the breach” of a contract.

Here, the evidence of improper purpose and improper methods is overwhelming.
As explained by the trial court in its factual findings, and as supported by the record, in an
effort to interfere with the Asset Purchase Agreement (1) Appellants — specifically Hull
Storey — demanded funds that were only applicable if Branco was assigning the lease,
which did not occur here and which Appellants knew was not occurring; (2) Appellants
refused to allow Brooktenn to operate at their premises unless they were paid off; (3) Ap-
pellants unilaterally changed their justification for demanding the money when the pay-
ment was challenged; and (4) Appellants contacted Brooktenn directly and encouraged

Brooktenn to break its contract with Branco by stating that Brooktenn would be better off

if it backed out of the deal with Branco and paid Appellants directly. See Am. Order of J.
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at 2-3; see also Trial Tr. at 60:23-62:12, 88:4-9, 91:5-23; P.’s Trial Ex. 5; P1.’s Trial Ex.
12(R._ ).

Further, Applebaum testified that Appellants’ method of behavior was far from an
appropriate, routine business dealing:

A: ... I'said I don’t do business this way. I wouldn’t stab somebody in
the back.

Q: The suggestion was of the 70,000-dollars that you were supposed to

give to Paul, don’t give it to Paul, give us 20, and you come out
50,000-dollars to the better?

A: That’s correct.

~ And they knew of your deal obviously with Mr. Branco at that time?

A: They did.

Trial Tr. at 91:16-92:1; see also Am. Order of J. at 2-3 (R. __ ) (making the factual finding
that “Applebaum testified he has been in business for years and dealt with many malls and
landlords but had never encountered this sort of behavior”). The tactics employed by Ap-
pellants, as supported by the evidence, offer numerous badges of improper purpose and
improper methods: bribery; nﬁsrepresentation; duress; undue influence; sharp dealing;
overreaching; unethical conduct; and violation of an established standard of a trade or pro-
fession. After weighing this evidence and credibility of the witnesses, the trial court agreed
and properly ruled in Branco’s favor. See Am. Order of J. at 4 (R. ).

The gravamen of Appellants’ argument is that Hull Storey had some legitimate
purpose for interfering with Branco’s contract because Appellants were seeking to make
money off their property. Appellants cite to federal cases for the generic proposition that
legitimate business purposes are protected. Appellants’ Initial Br. at 16-19. Assuming these

cases accurately state the proper rules under South Carolina law, as stated above the record
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correctly shows there was no legitimate business interest in Appellants’ behavior. Under
Appellants’ definition of a legitimate business interest, there could be no such tort as tor-
tious interference because in virtually each of these cases the culpable party acts to further
its own self-interest. The problem is that the self-interested behavior outlined herein
amounted to substantial self-dealing, unethical behavior, and protection of Appellants’ in-
terests above, and at the expense of, all else.

The trial court did review Appellants’ purported motives and stated that “[t]his in-
terference was not justified in any way and there was no credible evidence of justification
offered by defendants at trial or in the pleadings.” Am. Order of J. at 4 (R. ) (emphasis
added). Even if the Appellants are successful in scraping together some evidence of proper
motive, and even if this issue was not precluded from review, it would still not eradicate
the plentiful evidence “to reasonably support [the trial court’s] findings. Meredith, 286 S.C.
at 116, 333 S.E.2d at 565.

The Court should affirm the trial court on this issue.

Iv. The trial court correctly entered a damage award of $63,625 as it represented
the actual loss suffered by Branco as a result of Appellants’ tortious behavior.

The trial court reasonably determined the damages suffered by Branco in this case.

When calculating damages for breach of contract, damages should place a non-
breaching party in the position he would have enjoyed had the contract been performed.
Madren v. Bradford, 378 S.C. 187, 195, 661 S.E.2d 390, 395 (Ct. App. 2008) (citing Col-
lins Entm’t, Inc. v. White, 363 S.C. 546, 559, 611 S.E.2d 262, 268—69 (Ct. App. 2005)). A
party need not prove damages with mathematical certainty so long as the evidence allows
a court to reasonably determine an appropriate amount. /d. When dealing with damages

ascertained by a trial court in a bench trial, this Court has held that it should “defer to the
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trial court’s decision” and that “questions regarding credibility and weight of evidence are
exclusively for the trial judge.” Id. (citing Sheek v. Crimestoppers Alarm Systems, 297 S.C.
375,377,377 S.E.2d 132, 133 (Ct. App. 1989)).

In Madren, the trial court held that a putative purchaser breached a contract with
his seller. Madren, 378 S.C. at 190-91, 661 S.E.2d at 392. The sole evidence noted by the
Court on the issue of damages was the testimony of the respondent seller. Id. at 195-96,
661 S.E.2d at 395. Specifically, respondent seller testified that although he had spent
$82,000 on a large tract of land, the property at issue had since been subdivided and he
estimated that $25,000 of the initial purchase price could be attributed to the property at
issue. Id. He further testified that his best “estimate” of his time and labor in the home was
$40,000, and that the contract price was $120,000 (although no appraisal had been com-
pleted). Id.

The Court affirmed the trial court’s damage award of $55,000, which was calcu-
lated “by subtracting the [respondent’s] original purchase price for the House ($25,000)
and the [respondent’s] estimated cost of labor and materials ($40,000) from the Contract’s
purchase price of the House ($120,000).” Id. at 96, 661 S.E.2d at 395. In affirming the
award, the Court specifically “defer[red] to the trial court’s decision to believe [respond-
ent’s] testimony regarding financial figures and use those figures in calculating damages.”
Id

Here, like in Madren, although the parties did not have an appraisal they had con-
tractually agreed on a price of $70,000 for the equipment at issue. See P1.’s Trial Ex. 4 (R.
___)- As additional evidence, Branco testified that his equipment’s value was $70,000, and

specifically noted that there was unique equipment in the Sumter location that supported
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that value. See Trial Tr. at 128:6-16 (R. __ ). Further, Applebaum, a business owner aware
of the nature of Branco’s business, agreed to pay $70,000 for the equipment. See Trial Tr.
at 158:15-2S(R. ).

Like the trial court in Madren, the trial court here found Branco’s testimony on the
issue of value and financial figures credible, particularly as it was supported by the price
listed in the Asset Purchase Agreement to which a third-party fellow business owner had
agreed. See Am. Order of J. at 7 (R. __ ). The trial court thus used $70,000 as the baseline
value. Id. (R.-__ ). From that number, like the court in in Madren, the trial court here
subtracted the value already received, namely the value received from the sale of some of
the equipment ($5,000) and unpaid rent owed to Appellants ($1,375.00), for a total damage
award of $63,625. Id. R. __ ).

Appellant thus incorrectly assert that the trial court entered its damage award with-
out a “sufficient evidentiary basis.” Appellants’ Initial Br. at 20 (R. ). What Appellants
actually offer in support can be lib'erally described as some competing evidence. However,
as is the standard for reviewing these cases, the trial court only needed any evidence sup-
port its findings. Meredith, 286 S.C. at 116, 333 S.E.2d at 565.

If there is any distinguishing characteristic from Madren to the case at bar, it would
be that the evidence of damages is even stronger in this case. Moreover, as Branco would
have received $70,000 had Appellants not tortiously interfered with the contract, the trial
court’s award placed Branco squarely in the position it would have been in had the contract
been performed. See Madren, 378 S.C. at 195, 661 S.E.2d at 395.

The trial court’s damage award was well-founded.
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V. The issue of capacity and form of judgment was never raised below, but re-
gardless the trial court correctly entered judgment in this case.

To the extent Appellants attack the trial court’s imposition of judgment, the trial
court’s judgment should be affirmed.

As noted previously, the issue of capacity and the form of the judgment was not
raised before the trial court in any form, and on that basis alone the Court should affirm fhe
trial court’s entry of judgment. An examination of Appellants’ allegations counsels the
same result.

Appellants’ claim that Branco Investments, Inc. somehow lacked requisite capacity
is meritless. The sole evidentiary basis for this assertion is an out-of-record citation® to the
Secretary of State’s website. Yet there is a dearth of information in the record as to why
the Secretary of State’s website might have shown this information, what that notation
actually meant in this case, and what processes were employed in arriving at that designa-
tion.” It is plain that (1) Branco Investments, Inc., through Paul Branco, conducted business
with Brooktenn and (2) Branco Investments, Inc. had full corporate status when virtually
all legal proceedings relevant to this matter occurred and certainly during trial. This Court
has rejected such hyper-technical corporate identity arguments in the service of process
context:

A suit at law is not a children’s game, but a serious effort on the part of adult
human beings to administer justice; and the purpose of process is to bring

8 Branco would note that in addition to being unpreserved, Appellants cite to numerous
documents not included in the Designation of Matter, and Appellants have never re-
quested the Court take judicial notice of these documents and other sources.

? For example, the Secretary of State must mail written notice to the effected corporation
before dissolution, among a myriad of other technical requirements. See S.C. Code Ann.
§ 33-14-210(a). It is certainly within the realm of possibility, if not likelihood, that the
Secretary of State’s office may have failed to perform one of the many technical require-
ments set forth in the statute.
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parties into court. If it names them in such terms that every intelligent per-

son understands who is meant, as is the case here, it has fulfilled its purpose;

and courts should not put themselves in the position of failing to recognize

what is apparent to everyone else.
McCall v. IKON, 363 S.C. 646, 652-53, 611 S.E.2d 315, 318 (Ct. App. 2005) (quoting
Griffin v. Capital Cash, 310 S.C. 288,292, 423 S.E.2d 143, 146 (Ct. App. 1992)); see also
Long v. Carolina Baking Co., 193 S.C. 225,239, 8 S.E.2d 326, 332 (1939) (“If a corpora-
tion has acquired a name by usage, an adjudication against it by the name so acquired is
valid and binding.”). Regardless of its status, that Branco Investments, Inc. was selling off
equipment (a maneuver thwarted by Appellants) is evidence that it was, at minimum, lig-
uidating business assets. This is an expressly permitted activity even for dissolved corpo-
rations. See S.C. Code Ann. § 33-14-210(d).

If the Court were to set aside the preservation issues in this case, the only substan-
tive argument remaining for Appellants would simply result in the remedy have having the

trial court engage in the needless and ministerial task of adding another party to the judg-

ment.!? For these reasons, the Court should affirm.

19t is worth noting that were the Court decide to add a party to the judgment, it would not
change Appellants’ obligation to pay post-judgment interest. “Post-judgment interest is
in the nature of a penalty. . . . If, after appeal, a further determination by the trial court is
necessary in order to fix the amount of an award, the award will not draw interest until
the determination is made.” Babb v. Rothrock, 310 S.C. 350, 354, 426 S.E.2d 789, 792
(1993). In Vance v. Jacobs, 294 S.C. 377, 379, 364 S.E.2d 755, 756 (Ct. App. 1988), the
plaintiff obtained a jury verdict, and the trial judge entered a JINOV. The appellate court
reversed the JNOV, and “remanded for entry of judgment on the verdict.” Id. The appel-
late court ruled that interest ran from the date of the original judgment. Id.; see also Edens
v. S. Carolina Farm Bureau Mut. Ins. Co., 288 S.C. 435, 436, 343 S.E.2d 49, 50 (Ct.
App. 1986). Thus, the direction to add a party or replace a party would require no further
“determination” from the trial court, and certainly would not be necessary to fix the
amount.
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CONCLUSION

Based on the foregoing reasons, this Court should affirm the judgment of the trial

court.
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— -
o’ ' y
August 29, 2018 =

John S. Simmons #10260
Derek A. Shoemake #78398
Simmons Law Firm, LLC
1711 Pickens Street
Columbia, SC 29201

Tel: (803) 779-4600

Patrick M. Killen # 15531
McGowan, Hood & Felder, LLC
1 Law Range, Suite B

Sumter, SC 29150

Tel: 803-774-5026

Attorneys for Respondents

25



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

R. Ferrell Cothran, Circuit Court Judge

Appellate Case No. 2017-000998 RECEIVED

Civil Action No. 2015-CP-43-596

- AUG 29 2018
Paul Branco and Branco Investments, Inc., SC Court of Appeals
d/b/a Great American Cookie CO., ....ouvverrrerrrecreerceerserereesseeesseseseessasssssesssnsons Respondents,
V.
Hull Storey Retail Group, LLC, and
Sumter Mall, LLC, .....ociiieeeeeceeccnienteneesteeesnesnenaens SRRSO Appellants.
PROOF OF SERVICE

The undersigned hereby certifies that on the date indicated below he/she served counsel
for the Appellants with a copy of the Initial Brief of Respondents and Designation of Matter for
the Record on Appeal by mailing copies of the same by United States Mail with first class postage

prepaid to the following address:

Timothy E. Madden
Miles Coleman
Nelson Mullins Riley & Scarborough
PO Box 10084
Greenville, SC 29603

August 29, 20v1 8 W’DWMM
Vol




S

e s D

SIMMONS

L AW FIRM

Reply to:
DEREK A. SHOEMAKE
dshoemake@simmonslawfirm.com

August 29, 2018

Hand Delivered
The Honorable Jenny Abbott Kitchings

Clerk of Court 4 I‘V"E
South Carolina Court of Appeals RECE D
1220 Senate Street 9 .ZmB
Columbia, South Carolina 29201 AUG 2

qC Court of Appeals

RE: Branco et al, v. Hull Storey Retail Group, LLC et al.
Appellate Case No. 2017-000998
Dear Ms. Kitchings:
Please find enclosed for filing the original and seven (7) copies of the Initial Brief of
Respondents. I have also enclosed Respondents’ Designation for Matter of Record on ‘Appeal and

proof of service on counsel of record. Please return the additional filed copies to me via our courier.

Thank you for your attention to this matter. If you have any questions of concerns, pleasé
do not hesitate to contact me. ¥

With kind regards, I am

Ve ly yours,
%
4 -
erek A. Shoemake

cc: Tim Madden (via U.S. Mail and E-Mail)
Miles Coleman (via U.S. Mail and E-Mail)
Patrick McFadden Killen (via E-Mail)

Enclosures

P:803.779.4600 F:803.254.8874
1711 PICKENS STREET P.O. BOX FIVE COLUMBIA, SC 29202

e G D



