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STATE OF SOUTH CAROLINA ) IN THE COURT OF »CO’MMON'PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
Darris Hassell, ) C/A NO.: 2016-CP-40-0910
)
Plainiff, )
)
VSs. ). ORDER TO CORRECT FILING
)
City of Columbia, )
‘ )
Defendant. )

It appears that on July 27, 2018, the Order denying Defendant’s Motion for a New Trial
was filed. Subsequent to the filing of this Order, the parties alerted the Court that page nine (9)
was erroneously omitted during the filing.

Pursuant to Rule 60(a), SCRCP, the Court files the attached amended Order correcting

the omission of page nine (9).

AND IT' IS SO ORDERED.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/ANO.:2016 -CP-40-0910
)
Darriss Hassell, )
)
Plaintiff, )
) ORDER _R E
Vvs. ) CE
o ) | fVE_D
City of Columbia, ) A UG 2 4
| ) S¢ C 2018
Defendant. ) Ourt
)

On June 30, 2017, the City of Columbia (hereinafter referred to as the City) motioned
pursuant to S.C.R.Civ.P, 60(B)(2), for a hew trial on the grounds of jurof misconduct. A jury had
rendered a verdict against the City on May 18, 2017. The City moved for a new trial based upon
the City’s allegation that it came upon “after discovered evidence” of juror misconduct that could

not have been known at or near the time of the seating of the juror or during the trial.
PROCEDURAL HISTORY

On June 30, 2017 the defendant, the City of Colurbia, motioned putsuant to S.CR. Civ.
P. 60(B)(2) for a new trial alleging that the City came upon "after-discovered evidence" of juror
misconduct (hereinafter, this motion shall be referred to as the “60(B)” motion). The 60(B) motion
is the third post-trial motion filed by the City, The City filed a Motion for New Trial within the
time frame allowed by this Court after the verdict was rendered on May 18, 2017. The City then
filed an Amended Motion for a New trial outside the applicable time frame. This Court heard the
timely filed post-trial motion and denied the motion. The Court denied the Amended Motion for

a New Trial because the Motion was not timely filed.
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The court questioned the appearance of Mr. Hewitt as there was no order substituting trial

counsel, Natalie Ham. Natalie Ham was the attorney of record &t the trial. She filed the first two.

post-trial motions-and argued those motions before this Court. She has not been relieved as counsel

for the City.

After Ms. Ham's appearance at the post-trial motions, Dana Thye filed an appearance on
behalf of the City of Columbia. Ms. Thye filed the 60(B) motion on June 30, 2017, approximately

44 days after the trial. The City did not seek an order substituting counsel regarding Ms. Thye.

Subsequent to Ms. Thye's appearance on behalf of the City, a Notice of Appearance was filed on.

December 1, 2017 on behalf of Teresa A, Knox and W, Michael Hemlepp, Jr, both appearing for

the City. Again, no order substituting counsel was provided to this Court. John Nichols filed a
Notice of Intent to Appeal the verdict behalf of the City with the Clertk of Court for Richland
County. Subsequent to Mr. Nichols' appearance, Mr. Hewitt filed a Notice of Appearance on

behalf of the City. The City presented no order substituting trial counsel.

Present for the hearing was the plaintiff by and through his counsel of record, Paul L.

Resves and Todd Lyle. Mr. Hewitt appeared for the City. Ms, Hamm did not appear,
LEGAL ANALYSIS

It does not-always follow, as a rule of law, that a new trial should be granted when after
trial there is discovered the presence of a relative on the jury. There would be no room for the
exercise of discretion if a new trial followed as a matter of law.” Smith v. Quattlebaum, 76 "S‘.E.zd
154; 157 (8.C. 1953). Generally, the denial of a new trial motion will be disturbed only upon a
showing of an abuse of discretion. State v. Smith, 316 S.C. 53, 55, 447 S.E.2d 175, 176 (1993).

Where a new trial motion is based upon allegations that a juror gave misleading and incomplete
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answers on voir dire, the trial court's denial of that motion will be affirmed absent a prejudicial
abuse of discretion. State v. Kelly, 331 S.C. 132, 145, 502 S.E.2d 99, 106 (1998). See also
Knowlton v Greenwood Indep. Sch. Dist., 957 F.2d 1172, 1177 (5th Cir.1992) (A denial of a new
trial based on alleged jury misconduct is reviewed for an abuse of discretion.) The granting or
refusing of a motion for a mistrial lies within the sound discretion. of the trial court and its ruling
will not be disturbed on appeal absent an abuse of discretion amounting to an error of law. State v.
Harris, 340 S:C. 59, 63, 530 S.E.2d 626, 62728 (2000). The trial court is in the best position to
detérmine the credibility of the jurors; therefore, the appellate Courts grant broad deference on this:
issue. Vestry and Church Wardens of éhu‘rch of Holy Cross v. Orkin Exterminating Co., Inc., 384

$.C. 441, 446, 682 S.E:2d 489, 492 (S.C, 2009).

It is the duty of the trial Judge to ascertain the qualifications of the jurors, and when the
discharge of this. responsibility is thwarted by mischance, or otherwise, it is within the Court's
inherent power to remedy the situation, when brought to his attention, even after sine die
adjournmient of court, by the granting of a new frial, if, in its discretion, necessary. Smith (S.C.
1953). In this case the Court quoted the trial judge as he considered the motion for new trial:

I.am clearly of the opinion that the plaintiff, under the testimony and the law it this
case, was entitled to the verdict which was rendered. The testimony-fully supported
the verdict as: reridered by the jury.... It is my opinion that a just verdict was

rendered in this case and that the ends of justice will be served by not disturbing
the verdict rendered.

Id. at 391, 157.
The Smith Court went on to state “[I]f respondent's right to a verdict was a close issue, or
qu’estioriable, 'fhen uhdoubtedly Judge Pruitt would have ordered a new trial, even though he
concluded the jurcr was impartial. . . .” Id. In a civil matter a defeated party is not entitled to a

new trial for every act of misconduct by or affecting the jury, as such misconduct . . . does not ipso

3
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Jacto justify the grant of a new trial; but in order that a new trial may be granted on such ground
the misconduct of the jury must relate to a material matter in dispute and must be such as to indicate

an influence of bias or prejudice in the minds of the jurors. Vestry at 447, 493. (S.C. 2009).
S.C. Code Ann. §14-7-1030 states that “objections to jurers called to try prosecutions,

actions, issues, or questions arising out of actions or special proceedings in the various courts of
this State, if not made before the juror is impaneled for or charged with the trial of the prosecution,
action, issue, or question arising out of an action or special proceeding, is waived, and if made
thereafter is o:f no effect. This section provides objections to jurors not made prior to impanelment
are waived. If an objection is made after impanelment, the objecting party must demonstrate he
could not have discovered the ground for the objection through due diligence. Southern Welding
Wotks, Inc. v. K & S Constr. Co., 286 S.C. 158, 162, 332 S;E;2d 102, 105 (Ct.App:1985); see
Thompson v. O'Rourke, 288 S.C. 13; 14, 339 S.E.2d 505, 506 (1986). Wilson'v. Childs, 315 S.C.
43 1‘-, 4348 E2d 286,289 (S.C. App. 1993). See also the due diligence requirement of S.C.R.Civ.P.

60(B)(2)-

A party seeking a new trial based upon the disqualification of a juror must show: (1) the
fact of disqualification; (2) the égr_o_u_nds for disqualification were unknown prior to verdict; and (3)
the moving party was not negligent in failing to learn of the disqualification before verdict. Gray
v. Bryant, 379 S.E2d 894, 896 (S.C. 1989). The burden is on the moving party. Jd During
argument, the City relied upon Long v. Norris and Associates 342 8.C. 561, 536 S.E.2d 5 (Ct. App.
2000) as one of the controlling cases on the is.sue of juror misconduct. Long, a case fromthe Court
of Appeals, affirmed the necessity of the moving party to prove the three elements set forth in

Gray:
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The analysis of the City’s motion must begin with Rules-59 and 60(b) S.C.R.Civ,P. Gray
at 286, 895. Both rules are relevant to the analysis of the timeliness of the City’s position. Jd.
Rule 59, S.C.R. Civ.P., requires that a motion for a new trial be made no later than ten days after.
entry of judgﬁient.}Rule 59 does not provide any procedure by which a party can amend a m;ﬁon
for a new ttial ot add new grounds after the éxpiration of the ten-day period. Id. at 286, 895. Gray
holds that Rules 59 and 60(b) must be read together, as Rule 60(b), S.C.R. Civ.P., reads in pettinent

part:
On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order, or proceeding for the following

reasons: ... (2) newly discovered evidence which by due diligence could not have
been dlscovered in time to move for a new trial under Rule 59(b);

Id, at 286, 895. [Emphasis added]

DISCUSSION
1. John Doe was not disqualified from service as a juror simply because of his prior

arrest.

The City presented insufficient information to allow this Court to find that the juror was

unqualified. The:mere fact that Jolin Doe had been atrested by the City at somie point prior to the

juror selection for this trial would not have necessarily excluded him from jury service. Assuming

the juror heard and understood the question and answered that he had been arrested for a traffic

ticket from the City, this Court would have followed with questions to determine whether the juror
could femain impartial and render a fair verdict for both parties. If the juror voiced impartiality
and lack of prejudice, the juror would have remained in the pool of prospective jurors as evidenced

by the following.
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The trial record supports this circumnstance. During juror voire dire, Juror 183 came
forward in response to the Court’s question, “[NJow, have you or a close family member ever been
arrested by a City of Columbia police officer?” (Trial Transcript p.20). Juror 183 indicated that a
close family member had been “arrested by the County and the City,” Id. The Coutt then inquired
about whether Juror 183 would be able to be a fair juror in this caée. Juror 183 affirmed his/her
fairness ‘and was placed in the pool for selection. The decision to disqualify a juror is within the
sound discretion of the trial jpdgé. Abofreka v. Alston Tobdcco Co., 288 S.C. 122, 341 S.E.2d at
624 (there is no abuse of discretion for disqualifying jurors when the jurors have stated they are

able to give the parties a fair trial).

John Doe was not disqualified by virtue of his prior history and affirmed under oath his
duty to render a just verdict. Wilson v. Childs 315 S.C. 431, 434 8.E.2d 286 (S.C. App. 1993)
(“Moreover, in response to a voir dire question, [the juror in question] stated he could give both
parties an impartial trial,... Wilson at 436, 290). Here, the City has produced no evidence for this
Court to find 'Fhe juror disqualified. The City’s trial counsel did not appear at the motions hearing,
No information was produced regarding the circumstances surrounding why the juror did not
respond and whether the juror heard and understood the question. There is no evidence presented
by the City to show disqualification. The Court finds. that the City has provided insufficient

evidence to show this juror was or would have been disqualified.

2. The grounds for the City’s objection to the juror were known or.could have been

known to the City

The first exhibit to the City’s motion was a document which appears to be from the Alvin

S. Glenn Detention Center showing information regarding the detention of juror John Doe. This
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information appears to have been created at or near the time of the arrest of John Doe, on or about

May 21,2016, The information is presented as a screen shot from an internet source.

The City offered no evidence as to how this information was found, who found the
information and when, during the exercise of due diligence the information could have been found.
There are no afﬁda'yif‘s' or other eéli'dénce upon which the City relies to show that it could not have
knownof this juror’s arrest and present such information to the Court’sattention prior to the verdict

or within the time frame for post-trial motions.

The Court has considered the two exhibits attached to the City’s motion. The first exhibit
is from the Alvm S. Glenn Detention Center. Unfortunately, the Court is left with no information
regarding the facts surrounding the City’s ability to know of this docurnent in a timely manner,
the difficulty in knowing of the document and what, if any, due diligence did the City exercise

regarding the knowing of this document and the information contained therein.

The Court notes that the document shows information that could have led a reasonable
attorney to determire that the juror and the arréstee could be one and the same, had the City
exercised reasonable diligence in reviewing the jury prior fo the verdict. It is logical to determine
that if the Cityj found this document to support its motion, it follows that the City could have known
of this document in time to file an objection, as it appears to have been available for almost one
year prior to jury selection. Bryant holds that the moving patty could not have known about the
giounds for the alleged risconduct prior to the verdict. Gray at 288, 896.

The second exhibit to the City’s motion is.an incident report from the arrest of John Doe
by the City. ‘This information appears td have come from the City’s police department records.

The City provided no evidence as to who found this document, how the document came to be
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found and whether the document could have been found prior to the verdict. The City failed to
show whether due diligence requires the City to review its own records for information related to
jurors who may be selected to try a case where the atrest by one of its officers is legal. The City
presented no information from trial counsel or any other sources relevant to whether such

information could have been easily accessed or whether it would have be burdensome to de so.

The Coutt would point out that it can be reasonably inferred that the ticket by which John
Doe came to be arrested would have also been docketed within the City of Columbia Municipal
Court records, The City failed .to provide any evidence about the number of places within the
City’s recordsz‘ the information about John Doe could have been housed; however, it follows that
there are at least two file repositories where the information regarding John Doe may have been
found. Regardless, the City failed to provide any evidence as whether Doe’s records could have
been accessed and how that process would have been. accom_pli_shed. The City failed to address
whether the search of its records was burdensome, how much time, if any, would be necessary to
reviéw the records, and whether the records were assessed by tiial counsel or why she ¢ould not
access these records. All of these questions were left unanswered by the City.

The information presented in the incident report appears to be more than sufficient to
identify the juror. The idertifying ihformation would have led a reasonable attorney to determine
that the juror and the arrestee could be one and the same, had the City exercised reasonable
diligence in reviewing the its records. If the City found these records for purposes of this motion,
then it follows that with due diligénce, the same information was available prior to the verdict. Jd.
See also S.C.R.Civ.P. 59(b) (Rule.59(b) requires that any “after discovered evidence” must newly

discovered evidence which by due diligence could not have been discovered in time to move for a
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tew trial under Rule 59(b). S.C.R.Civ.P. 59(b)). Bryant holds that the moving party could not

have known about the grounds for the alleged misconduct prior to the verdict. Gray at 288, 896.

Plaintiff pointed out that the information regarding John Doe was available to anyone with
an internet connection. John Doe’s interaction with the City was available via the Richland County
Public Records Index, using only the information set forth on the Clerk of Court’s juror list. The
Plaintiff pointed out the use of Public Index is easily accessible and free of costs. The City did not
refute this assertion with any evidence. This Court is left with little or no evidence upon"\&hich to

find the City could not have known about this juror’s alleged misconduct prior to the verdict.

3. The City was negligent in failing to learn of the alleged misconduct before the

verdict.

The City has the burden of proving each of the elements required by Gray. The City did
not have Trial Counsel present for this hearing to show what, if anything, the City did regarding
the due diligence performed by the City regarding the issues surrounding juror John Do¢. There
are no affidavits and no documentary evidence from any source or witness that touch on why the
City could not have known of the jurot’s misconduct. The City found the documents related to the
juror; howe;/ef,,the City failed to show why these documents could not have been found prior to,
during, or within ten days after the verdict. The City has failed to provide sufficient evidence that
would show the City was not negligent in failing to know of the misconduct. The Court makes

this finding for the reasons and basis set forth in Number Two above.
The City failed to perform due diligence in discovering juror misconduct and now attempts
0 have this Court. grant relief for the City’s negligence in inadequately defending this matter. The

City failed to adequately review the abundant, public information relevant to prospective jurors
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and now claims prejudice even though such prejudice was brought about by its own negligence.

Gray at 288, 896.

The City relied primarily upon the Long case to support the finding of juror misconduct
and the grant of a new trial. Long affirihed that the burden was on thé moving parting to show
Jjuror misconduct, Longaffirmed the moving party must show 1) juror disqha]iﬁy:atfoh 2) that the
moving party could not have known of the misconduct and 3) the moving party was not negligent
in not knowing of the juror misconduct. Zong at 570, 10. Otherwise-Long is distinguishable from
this case, in part due to the defendant in that maiter presenting sufficient evidence regarding the
three elements necessary for the Court to grant a new trial. The City, as outlined above, had failed

to present sufficient evidence to support the grant of 2 new trial.

CONCLUSION

Based upon the presentation by the City and the Plaintiff, this Court makes thé following

findings of fact based upon a preponderance of evidence:

1. The City has the burden of proof as to the showing juror misconduct as set forth in
Gray v. Bryant; 298 8.C. 285, 379 S.E.2d 894 (1989).

2. The City did not have Trial Counsel of record present at the hearing and she produced
no evidence by affidavit;

3. Mr. Hewitt has not properly appeared as Counsel of Record for the City, aé, no Order
has been entefed as required by S.C.R.Civ.P. Rule 11.

4, Regardless of the whether Mr. Hewitt has mad¢ a proper appearance as Counsel of
Record for the Ci.t_y, pursuit to S.C.R.Civ.P. Rule 11, this Court has given proper

consideration to the evidence, or lack thereof, presented by the City;

10
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5. The City did not meet the burden of proof as to any of the three elements of Gray;

6. Th;‘ City did net provide any evidence that the juror was disqualified.

7. This Court ﬂJrﬂler-ﬁnds that even if the juror had been found to be disqualified, the
City failed to show the temaining elements of Bryant. |

8. The City did not provide any evidence to.demonstrate that it could not have known of
'the:jur.or"'s misconduct prior to or during trial.

9. “The City did not provide sufficient evidence to refute that it was negligent in failing to
discover the. juror’s misconduct.

10. The City failed to address with any competent evidence as to why it did not or could
-not! review the Ci13;7s records relevant to the juror in question from the City of Columbia

| Police Department and the City of Columbia Municipal Court files or the records from

the Richland County Public Index.

11. 'Th%- City failed to address the issue of the City’s exercise of du;: diligence related to the
allégaﬁon of juror misconduct;

12. Acéordingly, the City’s motion for a new trial pursuant to S.C.R.Civ.P 60(B)(2) is

denied.

AND IT IS SO ORDERED.,

The Honorable L. Casey Manning
Trial Judge
Columbia, Soiith Catolina

, 2018

11
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Dear Ms. Kitchings:

The circuit court recently entered an order under Rule 60(a), SCRCP to correct
a clerical mistake in one of the orders that has been appealed in this case. | am
enclosing a copy of that order as well as an amended notice of appeal.
%
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