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INTRODUCTION

In 2015, Plaintiff Phillip Francis Luke Hughes, on behalf of the Estate of Jane K. Hughes, |
through his counsel of record (“Plaintiff’s Counsel” or “Counsei”), sued defendant Bank of
America, N.A. (“BANA”) in federal court relating to charges associafed with an insurahce product.
Plaintiff s Counsel brought sevefal claims and eventually voluntarily dismissed his fraud-based
causes of action, recognizing that binding precédent barred his claims since they did‘not survive
his mother’s death. The federal court dismissed the remainder of the claims, finding that they were
barred by the:applicable statute of limitations. Plaintif’s Counsel appealed the dismissal to the
Fourth Cifcuit, which affirmed the lower court decision, and then to the Supreme Court of the
United States, which denied his petition for writ of certiorari.

Undeterred, Plaintiff’s Counsel suéd BANA again on nearly ideﬁtiéal allegations in the
.Court of Common Pleas of South Carolina. During proceedings én BAN\A;S Motion to Dismiss,
Plaintiff’s Counsel conceded that his claims were destined to faii; he testified that he knew his
non-fraud baéed claims were barred by res judicata on the issue of statute of limitations, and that
he had not read the text of the South Caﬁolina Unfair Tradé Practices Act (“SCUTPA”) to
determine whether Plaintiff could bfing claims in a representative capacity. | |

Not surprisingly, Plaintiff’s Counsel lost again in the Court of Common Pleas, which also
found that all of Plaiintiff’_s clairﬁs were barred by the same statute of limitations previously applied
by the federal court in the prior lawsuit; that all of his claims were also barred by res judicata; that
the fraud-based claims were barred by South Carolina’s survival statute; and that Plaintift’s unfair
trade practices claim was also barred because the plain-language of the statute did not allow such
claims to be brought in a representative éépacity. Plaintiff’s Counsel despite conceding his claims

were untenable, appealed the dismissal to this Court.



Plaintiff’s Counsel’s decision to proceed with claims that he conceded Wer,e barred on the
basis of statute of limitafions, res judicata, and the plain language of the germane statute violated
Rule 11 of the South Carolina Rules of Civil Procedure (“Rule 11”) and the Frivolous Civil
Proceedings Sanctions Act § 15-36-10 (“FCPSA”). Based on Counsel’s egregious behavior,
BANA filed a Motion for Sanctions on March 29, 2018, within ten days of the diéfnissal of
Plaintiff’s complaint. BANA sought to recover the mbunting costs of defe.nding against Plaintiff’s
frivolous claims.

The Court of Common Pleas denied the Motién. for Sanctions on a procedural basis. It -
held that because the matter was currently pending before the South Carolina Court of Appeals, it
had not yet been fully adjudicated and thus the Motion for Sanctions was both untimely and
premature. - The Supreme Court of South Carolina, however, has held that a motion for sanctions
under Rule 11 must be filed in a timely fashion, before final resolution in the éppélla_te court.
Likewise, the FCPSA does not require tﬁat parties wait for a final resolution in the appellate cqurf
belfore filing a motion for sanctions and requires énly that parties file the motion within ten days
of the entry of judgment. Because BANA’s Motion for Sanctions was filed within ten days after
the dismissal of the Plaintiff’s Cpmplaint (and before an entry of judgment was enteredj, the
Motion for Sanctions was timely.

Ih addition to being timely filed, BANA’s' Motion for Sanctions under Rule 11 and the
FCPSA was meritorious and should have been granted. Plaintiff’s jCounsel actively pursued
‘claims barred by the statufe of limitations, the doctrine of res judicata, and the plain ianguage of
South Carolina’s statutes. For these reasons, the Court of Common Pleas’ denial of the Motion
for Sanction based on .timeliness shéuld be reversed and remanded to the Court of Common Pleas

for appropriate further proceedings.



- STATEMENT OF THE ISSUES ON APPEAL

L. Did the Court of Common Pleas err as a matter of law in conclu‘ding that BANA’S
Motion for Sanctions under Rule 11 was premature and untimely? (Yes.)

I1. Did the Court of Common Pleas err as a matter of law in concluding that BANA’s |
Motion for Sanctions under the FCPSA was prémature and untimely? (Yes.)

I11. Should the Court of Common Pleas Grant BANA’S Motion for Sanctions? (Yes.)

STATEMENT OF THE CASE

A, 20_ 15::Plaintiff First Pursues Frivolous Claims Against BANA, Which Are Dismissed With
Prejudice.

In 2015, Plaintiff sued BANA on behalf of his mother’s estate (the “2015 Lawsuit”).
Plaintiff alleged that for nine years, from 2006 into 2015, BANA charged Plaintiff’s parents $28.40
per month for an optional insurance product. (2015 Lawsuit Third Amended Complaint (“TAC”),
q 25, Exh. 2 to BANA’s MTD)! - Plaintiff allege_:d that each charge appéared on the Hughes’
rﬁonthly bank statements, listed as “Ad Insurance” and under the name of Plaintiff’s father. (Iarf.)
Plaintiff’s father diéd in 2008, and his mother passed éway in2015. (Zd. 17 14, 32.) After leaming
of their passing, BANA refunded all of the charges made after Plaintiff’s father’s death. (Zd. §30).

In the 2015 Lawsuit, Plaintiff’s Counsel brought claims for viélation of the Truth in
Lending Act (“TILA”) and for ibreach of contract, fraud, fraudulent concealment, breach of

- contract accompanied by fraudulent acts, and breach of duty of good faith and fair dealing. (See

TAC, generally.) Plaintiff’s Counsel thereafter voluntarily dismissed the fraud-based claims,

! The 2015 Lawsuit was captioned, Phillip Francis Luke Hughes, on behalf of the Estate of Jane K. Hughes, and all
others similarly situated; JoAnne Hafter, and all others similarly situatedv. Bank of America, National Association,
Civil Action No. 7:15-cv-05083-MGL in the U.S. District Court for the State of South Carolina, Spartanburg
Division.



acknowledging that such claims were barred in South Carolina because they did not survive the
death of his parents.? (See Voluntary Dismissal, Exh. 3 to BANA’s MTD.)

The ‘Unit,ed States District Court for the District of South Carolina dismiésed the remaining
case in 2017 and ruled that all of Plaintiff’s claims were barred by the a_pplicable one-year and
three-year statutes of limitations for TILA and breach of contract, respectively. Noting that the
insurance charges appeared on Ms. Hughes’ monthly statements from 2006 to 2015, the court held
~ that equitable tolling did not apply because “any argument th¢y failed to discover the purported
- wrongdoing by Defendant...is bereft of any merit.” (See Exh. 4 to BANA’s MTD.) The Fourth
Circuit Court affirmed after a de novo review, and the Supréme Court of the United States denied
- Plaintiff’s petltlon for writ of certiorari. See Hughes, on behalf of Estate of Hughes v. Bank of
Am. Nat’l Ass’n, 697 F. App x 191, 193 (4th Cir. 2017).

B. 2017: Shortly After The 2015 Lawsuit Was Dismissed, Plaintiff Files The Nearly Identical

2017 Lawsuit In The Court Of Common Pleas Of South Carolina, Which Is Also Dismissed
With Prejudice.

Not happy with the first result, Plaintiff’s Counsel again sued BANA in 2017 in South
Carolina Court of Common Pleas on behalf of his client (the “2017 Lawsuit”). (See 2017 Lawsuit,
Compl.) The factual allegations were nearly identical to the federal lawsuit that had .béen
previously adjudicated to the Supreme Court level. The 2017 lawsuit included the fraud-based
claims that Plaintiff’s Counsel hé.d previously Voluntarinly dismissed (fraud, fraudulent

concealment, breach of contract accompanied by fraudulent acts), but also included new claims,

2 BANA served Plaintiff and Counsel with a Rule 11 motion because his fraud-based claims did
not survive the deaths of Plaintiff’s mother. (See Exh. 1 to Defendant’s March 29, 2018 Motion
for Sanctions (“BANA’s Motion for Sanctions”), Affidavit of E. Timmermans, at ] 3.) It was only
then that Plaintiff and Counsel agreed to “voluntarily” dismiss Plaintiff’s clearly untenable fraud
claims. Plaintiff also admitted in his opposition to BANA’s motion to dismiss that breach of duty
~of good faith and fair dealing was not a separate cause of actlon (See Opposition to BANA’s
Motion to Dismiss.)



all of which could have been brought in the original action, all of which are based on the same
allegations that had already been adjudicated, and all of which are admittedly barred by the statute
of limitations and res judicata. (Id.) In particular, Plaintiff’s Counsel asserted causes of action
for violation of the South Carolina Unfair Trade Practices Act, §39-5-10 (“SCUTPA”), breach of
fiduciary duty, and conversion. (/d.)

BANA moved to dismiss his claims on the basis that all of his claims were barred by res
judfcata and the three-year statute of limitations; the fraud-based claims were barred by binding
South Carolina precedent holding that fraud claims do not survive death; and the SCUTPA claim
was barred by the clear statutory language stating that such claims could not be brought in a
representative capacity. (See BANA’s Motion to Dismiss.)

At the hearing on BANA’s motion to dismiss, Plaintiff’s Counsel conceded that numerous
of his claims should be dismissed on the basis of collateral estoppel and res judicata:

I’'m inclined to concede the point [that the claims of] conversion and breach of

fiduciary duty, that they may be barred by collateral estoppel and res judicata

analysis. I would tend to perhaps agree, but the crux of this case is to challenge the

state of the law on the fraud claims. And so even if the Court — and I don’t mean

to try to make the Court’s job easier, as I understand a dismissal is likely

forthcoming. . . . So I think I would tend to agree that the conversion claim, breach

of fiduciary claims are probably foreclosed and that we would forego those claims.

(See Feb. 22, 2018 Motion to Dismiss Hearing Transcript (“Tr.”) at 12:1-16, 17:12-15).

Plaintiff’s Counsel also admitted that he failed to read the SCUTPA statute before asserting
a cause of action under the act. (See id. at 17:12-21 (“As to [SCUTPA], if there is — and I may
have just missed this in the research. And it may be clear in the legislation. If there’s a case on

point where once you die, yo.ur unfair trade claim dies with you, I would again concede the point

that there’s controlling precedent. And this is being brought in a represented capacity obviously.”))



Predictébly, J udée_R. Keith Kélly of the Court of Common Pleas confirmed what Plaintiff’s
Counsel conceded and the federal court had already décided in the 2015 Lawsuit—that Plaintiff’s
claims were without merit. On March 20, 2018, the ;:ourt dismissed Plaintiff’s action on multiple
grounds, holding that: (1) Plaintiff’s fraud-related claims did not survive the deéath IOf Plaintiff’s |
: pareﬁts; (2) Plaintiff’'s SCUTPA claim was not allowed in a r_epreseﬁtative capacity; A(3) all éf '
| Plaintiff's claims were barred by the doctrine of res Judicata, ahd (4) all of Plaintiff’ s claims were

:also barred by the applicable statute of limitations and were not subject to equitable tolling. (See

\

March 20, 2018, Order On Motion To Dismiss.)
Judge Kelly stated:

Plaintiff’s Complaint involves the same parties and is based on the same
transaction, same occurrence, and same issues (BANA’s allegedly wrongful
charging of Plaintiff’s parents for the LPP product) that were previously
litigated and adjudicated by the District Court. Plaintiff’s claims are therefore
barred under the doctrine of res judicata.

| (Id. at 4-5.) Likewise, Judge Kelly held that Plaintiff’s claims. were barred by the statute of
limitations, reasoning:

In the 2015 Federal Action, the District Court held that Plaintiff’s claims were

“time-barred under a three year statute of limitations. Here, all of Plaintiff’s

;- claims have a statute of limitations period of three years. Thus, if Plaintiff’s

~ claims were time-barred in 2015, his 2017 claims before this Court are
likewise barred. '

The District Court and the Court of Appeals also considered the record and
rejected Plaintiff’s request to apply the scarcely used equitable tolling
doctrine to save his claims. The District Court squarely held that “the charge

" for the mortgage insurance appeared on the Hughes’ monthly checking
account statements from 2006 to 2015. Thus any argument they failed to
discover the purported wrongdoing by Defendant during this period of time,
although they exercised due diligence, is bereft of any merit.

(Id. at 8-10.)



Plaintiff’s Couns'el appealed the dismissal to this Court. (See Motion for Sanctions, Exh.
2,.Plaintiff’s Notice of Appeal.) VHowever, he did not appeal ‘the dismissal of thé conversion,
breach of fiduciary duty, or SCUTPA claims;apparently conceding the lack of merit in,fhose
claims. (See generally, Initial Brief of Appellaﬁt, Appellate Case No. 2018-000568). |

C. 2018: BANA Filed Its Motion For Sanctions To Recover Its Costs Associated With
Defending Plaintiff’s Frivolous Claims in the 2017 Lawsuit.

On March 29, 2018, niné days after the Court of Common Pleas’ dismissal order, BANA
filed a Motion for Sanctions under the FCPSA and Rule 11.to recover costs and fees incurred
defending against Plaintiff’s numerous frivolous claims. (Motion for Sanctions.) |

At the hearing on the Motion for Sanctions, Plaiﬁtiff s Counsel did not dispute that he
knowingly brought claims barred by res judicata and the stétute of limitations. Nor did he argﬁe
that there shoulc’l/be a change in relevant law as to the statute of limitétions and res judicata.
Instead, he only argued that the “time is right” to “overturn previous precedent” as to. the4
survivability exceptioh for fraud claims and that sanctions would hurt hié firm’s repufation. (See
June 1, 20>1 8, Motion for Sanctions Tr. of Proceedings at 21:3-17, 18:15-17.) Plaintiff’s Counsel
made n.o substantive arguments as to why sanctions were not appropria;[e for the admittedly
- frivolous claims of conversion, breach of fiduciary duty, or violation of SCUTPA. See generally,
June 1., 2018, Motion for_Sanctions Tr. of Proceedings.) |

After hearing oral argument, the Court denied the Motion for Sanctions on proce.duralh
‘grounds as both “untimely and premature” because the case was currently pending before thé

South Carolina Court of Appeals and thus had “not yet been fully adjudicated. *” (Motion for

3 The Court noted in its Order that Judge Kelly, at the hearing on BANA’s motion to dismiss, had
considered the “same conduct for which Defendant presently seeks sanctions” yet not granted
sanctions. (See Order on Sanction, at § 7). This aside was not entirely correct: in fact, BANA’s
counsel did not ask for sanctions at the merits hearing. (See Tr. of Record Motion to Dismiss
Hearing, at 7:7-12.). Equally important, the Court’s denial of sanctions was on timeliness grounds,

7.



Sanctions Order, dated July 3,2018.) BANA timely filed its Notice of Appeal with this Court on .
August 1, 2018. (BANA’s Notice of Appeal.)

STANDARD OF REVIEW

In this matter, the timing of the filing of the Motion for Sanctions is not in dlspute The
Order on the Motion for Sanctions findings show that “[o]n March 29, 2018 [BANA] filed this
Motion for Sanctions pursuant to SCRCP Rule 11 and S.C. Code Section 15-36-10 of the FCPSA,
seeking sanctions against Plaintiff and his counsel for filing the August 15, 2017, survival action.”
(Order on Motion for Sanction, at §5). The trial court ruled on the Motion for Sanctions based on
procedural grounds, -deciding that vthe motion was “untimely and premature.” (Id. at '1[8):
Accordingly, where, as here, the court made a det_ermination of law based on an undiéputed fzict,
the proper standard of appellate review is.de novo. | “When an appeal involves stipulated or
undisputed facts, an appellate court is free to review whether the trial court properly applied the .
law to those facts.” WDW Props. v. City of Sumter, 342 S.C. 6, 10, 535 S.E.2d 631, 632 (S. C;
2000); see also Goldston v. State Farm Mut. Autb. Ins. Co., 35_8.S.C. 157, 166, 594 S.E.2d 511,
5»1 6 (S.C. Ct.App. 2004)(accord). In such cases, the appellate c‘ourt is “not required to defer to the
circuit court’s legal conclusions.” Qreher v. Dreher, 370 S.C. 75, 79, 634 S.E.2d 646, 648 (S.C.
2006); qudston, 358 S.C. at 167 (“[w]hen an appeal involves stipulated or uhdisputed facts ... thé
appellate court does not have to defer to the trial court's ﬁnding's.’-’); see also Ir; re Estate of
Boynton, 355 S.C. 299, 301-302, 584 S.E.2d 154, 155 (S.C. Ct.App.2003)(“In such cases, the
appellate court owes no part1cu1ar deference to the trlal court’s legal concluswns )

Further, the court seemingly interpreted the FCPSA statute and the South Carolina Rules

of Civil Procedure in finding the motion to be untimely. That “[s]tatutory interpretation is a

nothing else. The fact that the merits court below, in granting BANA’s motion to dismiss, was not
asked to grant sanctions and did not do so is irrelevant here.

-8



.question of law [that is also] subject to de novo review.” Smith v. State, 412 8.C. 472, 476, 772
S.E.2d 286, 289 (S.C. Ct. App. 2015), citing Transp. Ins. Co. v. S.C. Second Injury Fund, 389 S.C.
- 422, 427, '69‘9‘ S.E.2d 687, 689 (S.C. 2010). Because the Court of Common Pleas made a
determination of law (the timeliness of the Motion for Sanctions under Rule 11 and the FCPSA)
to undisputed facts, the Court is “free to review whether the trial court properly applied the law to
those facts” with a de novo review. WDW Props., 342 S.C. at 10, 535 S.E.2d at 632.

ARGUMENT

The South Caroliﬁa Suprefne Court has held that motions for sanctions brought pursuant
* to Rule 11 must be filed in a timely fashion, before th¢ final resolution of the appellate court. The
FCPSA similarly does not require fhat parties delay in bringing a Motion for Sanctions until final
resolution of the appellate court and provides only that a party must file its Motion for Sanctions
within ten days of the entry of judgment. ’i‘hus, under South Carolina 1aw, BANA’s Motion for
Sanctions, filed within ten days of the dismissal order, was timely and ripe for consideration.
| BANA’S Motion fqr Sé‘nctions was further supported by the evidence and applicable law;
Plaintiff’s Counsel conceded that he brought claims he knew were .barred by the statute of
limitations and res judicat& (and made no argume;nt that the law should be changed on these
gfounds). ' |

For these reasons, the Court of Cbmnon Pleas’ decision to deny BANA’s Motion for

Sanctions should be reversed and remanded for appropriate further proceedings.

.I. BANA’S MOTION FOR SANCTIONS WAS FILED IN A TIMELY FASHION
AND IS RIPE FOR CONSIDERATION. ‘

A, The Motion For Sanctions Was Timely Pursuant To Rule 11.

The South Carolina Court of Appeals has held that motions for sanctions brought pursuant

to SCRCP Rule 11 must be filed in a timely fashion and that waiting until the appeal is complete



is .not timely. See S, C. App. Ct. R. 205 (“‘Nothing in these Rules.shall prohibit the lower court,
commission or tfibunal from proceeding with matters not affected by the appeal.”); see also Pee |
Dee Health Care, P.A. v. Estate of Thompson, 418 S.C. 557, 571,795 S.E.2d 40, 48 (S.C. Ct. App.
2016), reh’g denied (Feb. 21, 2017) (finding that Rule 11 sanctions motion was untimely when it
was filed after conclusion of the appeal).

In Pee Dee ‘Hevalth Care, the South Carolina Court of Appeals provided athorough analysis
of the appropriaté timing of a Rule 11 motion for sanctions. - In this case, the defc_endant waited
* until a_fter the appellate court issued a remitter of the action before ﬁling. its Rule 11 Motion for

Sanctions. 418 S.C. at 571, 795 S;E.2d at 48. The court determiﬁed that the “delay in filing the

mbtion for sanction§ until final resolution of the merits appeal” Wa; untimely and “failed to come

in line with the underiying purposes of Rule 11.” Id. at 570-71, 795 S.E.2d at 48. The court noted

that although “[sJome courts recognize the ability of a party to file a [Rule 11] motion for sanctions
at the end of litigation or after a judgment,” it was “unable to find any authority to support the
proposition that a party can wait until the entire case has finished.” Id. The court further explained
that while it would not read any specific time limits into the rﬁle, “a party must file a motion for
sanctions pursuant to Rule 11 within a reasonable time of discovering the alleged improprieties to
comport with the purposeé of the rule.” Id. With this reasonihg, it determined that the defendant’s
“delay in filing the motion for sanctions until final resolution of the merits appeal” rendered the |
fnotion untimely. Id.

In making its decision, the South Carolina Supff,;me Court relied on the Third Circuit’s
discussion of thé negati.vc consequences of allowing such a delay in filing a Rule 11 motion. See
Mary Ann Pensiero, Inc. v. Lingle, 847 F.2d 90 (3d Cir. 1988). In Lingle, the Third Circuit

discussed the timing and purpose of Rule 11 motions, noting that “timely filing and disposition of

10



Rule 11 moti_ons should conserve judicial ehergies. In the district court, resolution of the issue
before the inevitable delay of the appellate process will be more efficient because of current
familiarity with the matter.” /d. at 99. The Third Circuit also stated that “concurrent resolution of
the challenges to the merits and the imposition of sanctions avoids the invariable demand on two
separate appellate panels to acquaint themselves 4with the underlying facts and the parties’
respective legal positioﬁs.” Id
Similarly here, BANA complied with the Sbuth Caroliné Supreme Court’s mandate by

filing its motion for sanctions within “a reasonable time of discovering the alleged improprietieé
to comport with the purposes of the rule.” Pee Dee Health Care, 418 S.C. at 571, 795 S.E.2d at
46. Waiting until Plaintiff’s api)eal was resolved would be contrary to the court’s direction and be
: deemea untimely under Pee Dee Health Care. Consequently, BANA’s Motion for Sanctioﬁs was

neither untimely nor premature, and thus should be heard on the merits by the Court of Commoﬁ ‘
. Pleas. |

B. The Motion For Sanctions Was Timely Under The FCPSA.

The FCPSA, Section (A) provides that an attorney may be sanctioned for “filing a frivolous
- pleading, mbtion or document” (§15-36-10(A)(4)(a)), “making frivolous arguments a reasonablé
attorney wbuld_ believe were not reasonably supported by fhé facts” (§15-36-10(.A)(4)(b)), or
“making frivolous arguments that a reasonable attorney would believe were not warranted under
the existing law.” (§15-36-1 0(A)(4)(c)).

The statute does not require that the parties delay in "bringing the motion until final
- resolution of the appellate court. Instead, the South Carolina Supreme Court requires that the
FCPSA motion be filed within ten days of the entry of judgement. See Russell v. Wachévia Bank,

370 S.C. 5, 20, 633 S.E.2d 722, 730 (S.C. 2006) (providing that “a motion for sanctions must be

11



 filed within ten days of the notice of the entry of judgment”); In re Beard, 359 S.C. 351, 357, 597
S.E.2d 835, 838 (S.C. Ct. App. 2004) (noting that “a motion for sanctions [under the FCPSA] must

be filed within ten days:of the notice of entry of judgment”).

Here, BANA filed its Motion for Sanctions on March 29, 2018, nine déys after the Couﬁ
of Common Pleaé entered its Order of Dismissal with prejudice of all of Pléintiff’ s claims oﬁ
March 20, 2018, and befofe the Clerk entered a notice of entry of judgment.* Accordingly,
BANA’s Motion for Sanctions was tifnely filed under the FCPSA. See In re Beard, 359 S.C. at
357. |

The fact that Plaintiff’s appeal was pending ‘at the time BANA filed its Motion for
Sanctions does not changé this outcome. In Holmes v. East Cooper Comty. Hosp., Inc., 408 S.C.
138,758 S.E.2d 483‘ (S.C.2014), thé court held that the trial court properly decided the defendant’s
motion for sanctions under the FCPSA, notwithstanding that the plaintiff’s appeal was pending at
the time. In Holmes, the plaintiff appealed the court’s order dismissing her case, and a few days
later, the defendant_moved the trial court for sanctions pursuant to the FCPSA. Holme;, 408 S.C.
| . at 14849, 758 S.E.2d at 489. The trial court awarded sanctions under the Act, and tile plaintiff
appealed. Id. at 160, 758 S.E.2d at 489. On appeal, the plaintiff argued that the trial judge should
have delayed ruling onvsanctions until after her appeal of the dismissal was decided. Id at 160,
758 S.E.2d at 495. The Supreme Court 6f .South Carolina disagreed, holding that the trial court
retained jurisdiction to consider the motion for sanctions despite the pending appeal of the
dismissal order. Id. at 161, 758 S.E.2d at 496. The court reasoned that “the ﬁling of a notice of

appeal does not deprive the circuit court of jurisdiction to consider a timely post-trial motion,” and

4 As of the date of this filing, the- Clerk has not entered a notice of entry of judgment on the
dismissal order.
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thus, it was appropriate for the court to rule on the motion for san-ctions.” Id

Because the trial court retained jurisdiction after the filing of the Order of Dismissal,
BANA properly ﬁled its Motion‘ with the Court of Common Pleas. Accordingly, the Court of
Common Pleas’ denial of BANA’s Motion for Sanctions should be reversed. ,§ee Rutland v.
- Holler, Dennis, Corbett, Ormond & Garner (Law Firm), 371 S.C. 91, 96, 637 S.E.2d 316, 319
" (S.C. Ct. App. 2006) (“[Blecause a trial judgé retains jurisdiction pursuant to Rule 59(e), SCRCP,
to alter oramend a judgment within ten days of its issuance, a motion for sanctions would be timel}./‘
.if filed within:ten days of judgment.” (alteration in original)).

II. THE COURT OF COMMON PLEAS SHOULD HAVE GRANTED SANCTIONS

In addition to being timely filed, BANA’s Motion for Sanétion's under Rule 11 and Athe
FCPSA was meritorious and should have been granted.

Under Rule 11, the paﬁy’s attorney rﬁay be sanctioned for ﬁling a frivolous pleading,
motion, or other paper, for making frivolous arguments without proper invgstigation, or for filing
a pleading in bad faith. See, e.g., Ex parte Gregory, 378 S.C. 430, 437-39, 663 S.E.2d 46, 50-51
(S.C. 2008) (“Under Rule 11(a), SCRCP, a party and/or the party’s attérney may be sanctioned f01.r
filing a frivolous pleading, motion, or other paper, or for making fri.volous arguments ... [or] for
ﬁling a pleading, motion, or other paper in bad faith whether or not there is good ground to support
it.”).

~ Similarly, the FCPSA states that “[a]n attorney or pro se Iitigan% participating in a civil or
administrative action or defense may be sanctioned for: (a) filing a frivolous pleading, motion, or
document if . . . (ii) a reasonable attorney in the same circumstances would believe that under the
facts, his claim or defense was clearly not vs'/arranted under existing léw and that a good faith or
reasonable argument did not exist for the extension, modification, or reversal of existing law. S.C.
Code Ann. § 15-36-10(A)(4)(a)(ii).
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Here, Plaintiff’s Counsel is subject to sanctions under Rule 11 and the FCPSA because he
actively pursued claims barred by the statute of limitations, the doctrine of res judicata, and the
plain language of South Carolina’s statute.

In particular, Plaintiff’s Counsel knew that all of Plaintiff’s claims in this case were barred
by the three-year statute of limitations, which the District Court of South Carolina and the Fourth
Circuit had already applied to dismiss the- 2015 Lawsuit. Unhappy with the outcome in federal
court, Plaintiff simply re-filed his dismissed allegations with the Court of Common Pleas in the
2017 Lawsuit and added new claims that could have been brought in the previous action.

Indeed, Plaintiff’s Counsel admitted that he “previously filed an action in...2015 based
upon the same facts that establish his claim for relief” in the current action. (Order on Motion to |
‘Dismiss.) Thus, Counsel already knew that Plaintiff’s claims were barred not only by the three-
year statute of limitations, but also by res judicata. Counsel even admitted at the motion to dismiss
hearing in the Court of Common Pleas that the claims were barred by res judicata and volunteered
to forego the newly added claims:

’m inclined to concede the point [that the claims of] conversion and .

breach of fiduciary duty, that they may be barred by collateral estoppel

and res judicata analysis. [ would tend to perhaps agree, but the crux of this

case is to challenge the state of the law on the fraud claims. And so even if

the Court — and I don’t mean to try to make the Court’s job easier, as I
understand a dismissal is likely forthcoming. . . . So I think I would tend to

agree that the conversion claim, breach of fiduciary claims are probably
foreclosed and that we would forego those claims. '

(See Feb. 22, 2018 Hearing Transcript at 12:1-16, 17:12-15 (emphasis added)). At no point did

Counsel raise an argument for a change in the relevant law with regard to the statute of limitations

or res judicata.
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Judge R. Keith Kelly of the Court of Common Pleas dismissed Pléi_ntiffs action on -
multiple bases, including because the action was barred by the statute of limitations and res
Judicata. The court reasoned that “Pl_éintiff’s Complaint involves the same parties and is based on
the same transaction, same occurrence, and same issues (BANA’s allegedly wrpngful charging on
Plaintiff’s parents for the LPP productj that were previously litigatéd and adjudicated by the
District Court” and thus was barred: by res judicata. (Id. at 4-5.) Likewise, Judge Kelly held that .
all of Plaintiff’s claims were barred by the statute of limitations, explaining that in the 2015
Lawsuit, the “District Court held that Plaintiff’s claiméwere time-baired under a three year statute
of limitations. Here, all of Plaintiff’s claims have a statute of lirﬁitations period of three years:
Thus, if Plaintiff’s claims were time-barred in 2015, his 2017 claims beforé this Court are likewise
barred.” (1d. at 8-10.) |

In addition to being frivolous based on rés Jjudicata and the stétute of limitations, Plaintiff’s
SCUTPA claim is also frivolous for a third reason: the plain fe);t of the statute bars claims brought
in a representative capacity. As the Court of Common Pleas noted in its Order on Mption to -
Dismiss, the “plain language of the SCUTPA statute does not allow for a representative of an
estate, like Plaintiff, to maintain an action under the Act.” (Order on Motion to Dismiss, at 6).
Counsel’s defense to pursuing this frivolous SCUTPA claim despite this clear language is that
Counsel did not read the statute before suing BANA and seeking treble dar_nages.' Even after
BANA briefed this issue .in' its 2017 Motion to Dismiss, Counsel still declared sanctionable
ignorance at the hearing: |

Asto [SCUTPA], if there is — and I may have just missea this in the research.
-And it may be clear in the legislation. If there’s a case on point where once
you die, your unfair trade claim dies with you, I would again concede the

point that there’s controlling precedent. And this is being brought in a
represented capacity obviously.
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(See Feb. 22, 2018 Hearing Transcript at 17:12-21.)

Hefe, simply reading the statute that Plaintiff proceeded under would have made clear to
Counsel that the SCUTPA claim was frivolous for yet another reason, and theif failure to do so ié
sanctionable under Rule 11 and the FCPSA. See Ex parte Gregory, 378 S.C. at 437-39, 663 S.E.2d
at 50-51 (S.v(lJ. 2008) (“[A]ppellant failed to properiy inv'e.stigate the matter prior to filing it, and
~ that the action was frivolous.”); Brubaker v. City of Richmoﬁd,'943 F.2d 1363, 1372, 1373 (4th
Cir. 1991) (“To bé reasonable, the prefiling factual investigation must uncover some informatioﬁ
to support the allegations in the complaint.”).

At the hearing on the Motion for Sanctions, Plaintiff’s Counsel focused only on his fraud-
based claims, but offered no justification or excuse for bringing the claims for conversion and
breach of fiduciary duty - claims that he knew were all barred by the statute of limitations and res
jz?dicatc.z; and offered no justification or excuse for bringing the claim for violation of SCUTPA —
a claim clearly barred by the plain language of thé statute: Nor did Counsel argue for a change in
the relevant law regarding the statute of limitationé and res. judicdta. Rather than refute BANA’s
argument that these claims Counsel filed were obviously and admittedly frivolous, Counsel simply
noted that his reputation was at stake, stating:“[T]he reason I’'m here today is bécause my firm’s
reputation is on the line.” (See June 1,2018, Mot. for Sanctions Tr. of Proceedings at 18:14-19:1.)

Simply put,_Couﬁsel did not éddress or offer a justiﬁcétion for bringing the claims fqr |
conversion, breach 6f fiduciary duty, and violation of SCUTPA because he could not. There was
no j.ustiﬁcation for b_r_inging these knowingly frivolous claims and f’laintiffs Counsel should be

sanctioned pursuant Rule 11 and the FCPSA.
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CONCLUSION

This Court should rule that the Defendant’s Motion for Saﬁctions was timely and remand
this matter to the Court of Common Pleas for appropriate.further proceedings, including the entry

of appropriate sanctions, and grant any such other relief as is just and reasonable.

Respectfully submitted, August 30, 2018
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