THE STATE OF SOUTH CAROLINA

In the Supreme Court

APPEAL FROM OCONEE COUNTY

COURT OF COMMON PLEAS

R. LAWTON MCINTOSH, CHIEF ADMINISTRATIVE JUDGE

STATE OF SOUTH CAROLINA,

RESPONDENT,

RODERICK MCRAE # 236188,

APPELLANT.

NOTICE OF APPEAL

Roderick McRae # 236188 appeals the Final Order of Dismissal of the Honorable R. Lawton

Mcintosh dated July 24, 2018. (Attached). Appellant received written notice of entry of this Order on

July 30, 2018.
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Roderick McRae # 236188
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McCormick Correctional Institution
McCormick, SC 29899
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PROOF OF SERVICE

I, Roderick McRae # 236188, do swear or declare that on this date, 5%2«2 ~ / 5/

2018, as required by South Carolina Supreme Cdurt Rul¢ 203 (d) (1) (B), I have served the
enclosed NOTICE OF APPEAL on each party to the above proceeding or that party’s counsel;
and on every other person required to be served, by depositing an envelope containing the above
document in the United States mail properly addressed to each of them and first-class postage

prepaid.
The names and addresses of those served are as follows:

Clerk of the Supreme Court
1231 Gervais Street
Columbia, SC 29201

OFFICE OF THE SOLICITOR
County of Oconee

415 South Pine Street

Walhalla, South Carolina, 29691
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- dated June 29, 2018, serving the above-mentioned Conditional Order of Dismissal on Applicant.

-.Court’s-Conditional Order of Dismissal. Therefore, this Court finds a sufficient reason has not
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STATE OF SOUTH CAROLINA IN THE COURT OF -COMMON«P%S
COUNTY OF OCONEE FOR THE TENTH JUDICIAL CIRCH1SUPRENE COURT
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FINAL ORDER OF DISMISSAL
State of South Carolina,

Gz o L2l

Respondent.
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This matter comes before the Court pursuant to an application for post-conviction relief-

filed by Roderick McRae (Applicant) on February 9, 2018. Respondent made its Return- and

Motion to-Dismiss. on June 4, 2018, requesting the application be summarily dismissed as time
barred, as successive, as barred by the doctrine of res judicata, and for failing to set forth a prima
fdcie showing which would permit this untimely application for newly discovered evidence.

- Pursuant to this request, and after reviewing the pleadings in this matter and all of the . l

- -records attached thereto, this Court issued .a Conditional Order of Dismissal filed June 11, 2018,

provisionally denying and dismissing this action, while giving Applicant twenty days from.the
date of service of said Order in which to show why the dismissal should not become. final.

o . . | !
Attached :to -this Final Order and incorporated herein by reference is a Certificate of Service . .

Applicant has failed to respond to either the Respondent’s Motion to-Dismiss or this-

been shown why the Conditional Order of Dismissal should not become final.
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IT. IS.- THEREFORE ORDERED that, for the reasons set forth -in this Court’s-
Conditional Order of Dismissal, the application for post-conviction relief is hereby denied and
dismi‘sséd-with‘ prejuaice.

This Court hereby advises Applicant he must file and serve a Notice of Appeal within .

thirty days of the service of this Order to secure appellate review. See Rule 203, SCACR.

Applicant’s attention is directed to Rule 227, SCACR, for the procedures following the filing and

service of the notice of appeal.

AND ITIS SO ORDERED this % day of \1 (AQ/, ,2018.

AWTON MCINTOS _
F Administrative Judge
Judicial Circuit

iﬁ)‘, South-Carolina.
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STATLE OF SOUTH CAROLINA

22 copd BIE COURT OF COMMON PLEAS
COUNTY OF OCONEE ;

A THE TENTH JUDICIAL CIRCUIT
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Roderick MceRae, #236188, ) 2018-CP-37-100
)
Applicant, )
)

Y. ) CONDITIONAL ORDER OF DISMISSAL

)
o )
State of South Carofina, )
}
Respondent. )

This matter comcé_bcﬁvrc this Court by way-of u.n. a'ppliculin‘n for post-conviction relief’
filed February 9, 2018, In its Return and Motion to Dismiss, Respondent requiested the filing be
summarily disn.\isscd. |

PROCEDURAL HISTORY -

Roderick McRae (Applicant) is presently confingd in the Seuth Caroling Department of
'Cdr'r'cc'(i'(in's'.j)ixfé(lé'liitiflo orders Bf“édniﬁaiﬁnéﬁi of the Oconee County Clerk ot Court. During its
March 1996 term, the Oconce County Grand dury indicted Applicant lbriral‘ﬁcking in cocaine.

(1996-GS-37-0268) and possession of marijuana (1996-GS-37-0271). Subsequeritly’. during its

July 1996 term. the Oconee Coumy Grand Jury indicted Applicant for possession of a pistol bya

convicted felon (1996-(i8-37-0583). Ermest E. Yarborough. Esquire, represeated Applicant on

these charges.- On August 1314, 1996, Applicant proceeded to-a jury trial before the- Honorable

Alexander 8. Macaulay. Ihé jury convicted Applicant as indicied on all counts.  Judge

Macaulay scnténced Applicant te a term of imprisonment of life without the possibility of parole

for trafticking cocaine; one year for possession of marijuana, and five years for possession of a

pistol by-a convicted felon,

Torn
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Applicant filed a timely notice of appeal, and Richard H. Warder, Esquire, perfected an
appeal on his behalf. Following briefing, the South Carolina Court of Appeals affirmed
Applicant’s convictions and sentences. State v. McRae, Op. No. 99-UP-303 (8.C. Ct. App. filed
May 18, 1999). The Remittitur was issucd oni Junc 8, 1999,

2000-CP-37-00006

Applicant filed his first application for post-conviction relief on January 6, 2000, alleging
ineffective assistance of counsel. Respondent made its Return on March 23, 2000, requesting an
- -evidentiary--hearing-be held. . -Thereafter;- through his -counsel;-Applicant filed -an- amended
application for post-conviction relief. In this amended application, Applicant raised the
following grounds:

1. “Ineffective assistance of trial counsel for failure to seek a mistrial based
on prosecutorial misconduct, the jury’s improper exposure to the
Applicant’s prior record through a ncwspaper article, and the jury’s
alleged discussions about the article;”
2. “Ineffective assistance of trial counsel for failing to object to curative
instruction given by the court regarding the newspaper article;” and
3. “Ineffective assistance of counsel for failure 1o challenge the
" constitutionality of the South Carolina ‘threc ‘strikes” statute, S.C. Code
Ann. § 17-25-45(B), pursuant to which the Applicant was sentenced to life
imprisonment.”
An gvidentiary hearing into the matter was convened on August 6, 2003, at the Anderson County
Courthouse before the Honorable J. Cordell Maddox, Jr. Applicant was present at the hearing
and was represented by James Price, Esquire. By Order dated August 27, 2004, Judge Maddox
denied and dismissed Applicant’s application for post-conviction relief with prejudice.
Thereafter, by Order dated October 1, 2004, Judge Maddox issued a “Consent Order to Amend
Order of Dismissal,” correcting a scrivencr’s error in the original Order of Dismissal.

Applicant filed a timely notice of appeal, and an appeal was perfected on his behalf by

Tara Dawn Shurling, Esquire. Subsequently, the Supreme Court of South Carolina issued an
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order denying the petition for a writ of certiorari on Decomber 18, 2006. The Remiutitur wis
issued on January 4, 2007,
0:07-1521-HFF-BM
Applicam then filed a pro se petition tor habeas corpus on May 24, 2007, in the
United States District Court for the District of South Carolina, In his petition, Applicant raised
the following grounds for relief:

b “The trial judge erréd in denying Petitioner’s motion for a.mistrial on the grounds
that several members of the jury had read and discussed o newspaper article
during the wial ‘which revealed the petitioner’s prior eriminal record 'md possible
life without parole-sentence, which was a:denial of due process of law:™

“The wial judge crred in not declaring “a mistrial on the court’s own motion
because during the trial on these charges the j jury. read and discussed a newspaper
article which ‘contained the defendaiit’s pnor record, and further because of.
prosccutorial mlau)nduu in releasing to the media the defendant’s prior record
and possible sentence in this matter, this was-a denial of due process of law.”

3 *The - disclosure of :the xlc\\sp.lpn.r -aiticle Lommmnz, Petitioner’s- two  (2)
couvietions for violent oftenses is not harmless - error bwuuse it violated
Petitioner’s due process rights.” .

4. “Defense -counsel was inelfective - for failing to seck -a mistrial based on
prosecutorial misconduct, which violated Petitioner’s Sixth Amendment Right.”
“Defense counsel was. melfeunc in, hulm;, to seek a-mistrial where the: ru.ord
refleéts hiat ™ thie jory el u,nd in premature dw.hbc.muon which violated v
Petitioner’s Sixth Amendment lxl;,hx
6. “Defense counsel was ineffective in ucqumung in a curative instruction th.u was

inadequate to remove the undue prejudice.”™

+2

L

Respondent filed its Return and v:\:lmio_’r.\ Tor Summary” Judgment- on September -5, 2007.
Thercafler, on July-2+4;-2G08, the Honorable Bristow i\fiarchxmtf Linited States Magistraté Judge,
issued a Report and Recommendation, rccom‘n_lcndihg Respondent’s motion for summary.
judgment be granted.  On Scptember 2. 2008, the Honorable Henry F. Flovd, United States
District Judge. accepted the Report and' Recommendation for st‘mmmry judgmeint and denied
Applicant’s petition.  Applicant then appealed to the United States Court of . Appeals for the
Fourth Cirenit, Onh-August 12.‘2009, the Fourth Circuit dis"misscd Applicant’s appeal for lack of
a ceitificate of appealability,
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2012-CP-37-27
Applicant then filed a petition for writ of habeas corpus in circuit court on January 10,
2012, In this petition, Applicant alleged the following grounds for relicf:

1. “Insufficient evidence {proof) to support convictions.”

a. “|Applicant] submits that since thc State failed to establish a Nexus
between {Applicant] and the bag by sufficient evidence, he is entitled to
relief.”

2, “Solicitor (Prosecutor) Misconduct.”

a. “[Applicant] submits that the Solicitor’s act of introducing irrelevant
evidence of guilt within it being exclusively supported by Perjury-type
<evidenee, and Solicitor’s act of ‘vouching for ‘the -credibility of Witness
Frazier, were acts amounting to Misconduct strong enough for this Court
to grant the ‘Demanded Relief.””

3. “Judicial Misconduct.”

a. “[Applicant] submits that the Trial Judge’s decision to enter Exhibits
which were irrclevant to showing [Applicant’s] guilt, was a decision
amounting to Misconduct, in light of ultimate Evidence entered, which
would support this Court’s grant of Demanded Relief,”

Respondent made its Retumn and Motion to Dismiss on July 9, 2014, requesting the petition be
. summarily dismissed. By written Order dated July 17, 2014, the Honorable R, Lawton McIntosh
denied and dismissed the petition with prejudice.

Applicant filed a timely notice of appeal. By Order dated December 23, 2014, the South
Carolina Court of Appeals dismissed Applicant’s appeal for failing to provide a sufficient
explanation ‘as required by Rule 203(d)(1)(B)vi), SCACR. The Remittitur was issued on
January 15, 2015.

2015-CP-37-504

Applicant filed his second application for post-conviction relief on June 29, 2015. In that

application, Applicant allcged he was being held unlawfully for the following reasons:

1. Actual innocence, in‘that;
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a. “Applicant conviction and: sentences [are} unjust wheréby the trial court
was without jurisdiction [to] impose sentences whereby tundamenial
[miscarriage] of justice occur during jury irial state’s Solichor did not
specity the ameount of [drugs] seized during the alleges search, and the
chain of custody doces not specify officer Raymond Douglas Froek of
South -Carolina Highway Patrol as being the officer’s that found and
handle the [alh,g:u{] drug which was in a black bag and the chain of
custody Report does not specify black back and a firearm weapon; aid
there is a-break link in the chain of custody teport.”

b, Applicant lhucat‘tu arpues that the alleged deficiency in the c.lum of
custody “presents evidence of innocence so strong thint & court cannot have
confidence in the outcome of the trial, unless, the Court is also satislicd,
that the wial was free of {error]. harmless constitutional - error, -the,
Applicatit, should be allowed o pass lhrmu.h the lec\\'\\ :md arguc the
‘merits of his undc.rlvmg cl.um . S

2. \‘e\\'l)-dmmc.n.d evidence s
- “Newly discovery evidence smlc H sohulor \uthhdd Brady nmtwnl chain
of custody report w hlch does not’ spu.ltv the antount of’ dru;,s and; does-
not_ allegdes firearm \wapun that wis seize by state’ trooper . C.E. Long.
which’ would been most favor 1o the dclcnd‘ml and trily Brady material
would been most favor to the accuse.”

b. \ppllcmn[ ]dlsw\'crud newly discovery evidence b\ receive fetier the
South Carolina Law | nmru.muu Dmsmn on z\})rll 77 ()la pursiant to
.chain of cuslodv rcpnrl[ I S '

R;spond\.m mddc its Ruum and Monon to Dismiss on March 2, .d()l rqquéﬂing the :}pp.lic_mion'
be- summarily: ;lismi'sscd for fuiling to state a’cognizable claim, for Tziilijﬁg lom.\l\c a prima facié
‘.casc'ol' nc_\’\'l'_\"-(_iiscuvcrcd_ c\'idqxlcc, as barred by the statute 'oij'_.limitmidﬁs.‘.4z1s.<burréd b\ the
'_ doctring {)_f-’hdié:_#,’ "éx_n‘d 'a.x"'suc:c_ésgs"'i\'c. Thereafter, in his L‘_zlpﬁéil}%-;gisA:C'hicf .;\ﬂn‘li'_n:i;s;lr'a.li'\{g_i.'l-ud.gcv
fbr thie Tenth Judicial Citcuit. the Honorable 1. Cordell Maddos, Je: -i.%suéd .ilfC(')'ndil‘io‘nal:Ofdcr
of Dismissal on March 24, 2017. Subéequcnlly. Ju(lgé :\»1:1«{&6:4 “issued h’-i"ixaal Order of
Dismissal denying and dismissing the application with prejudiceon July 7, 2017,

Applicant tiled a timely notice of appcill_-t‘lwrcl}'i)'m. By written Ordcr .di_ngd S_cpt&nl.)cr

-26, 2017, the Supréme Cowrt of South  Carolina dismissed the appeal for failing to show ‘there.
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was an arguable basis for asserting that the determination by the lower court was improper as

required by Rule 243(c), SCACR. The Remittitur was issued on October 12, 2017,

CURRENT APPLICATION

In his current application for post-conviction relief, Applicant alleges he is being held in

custody unlawfully for the following reasons:

1.

:P‘E*'N

“The Respondent is relying upon a prior conviction that does not carry a maximum
sentence of 30 yrs or morce under 17-25-45 (The Applicant’s sentence is constitutionally
invalid);”

“Actual i mnocence, and factual mnoccnce,”

*Legal innocence;”

“Fundamental miscarriage of justice;”

a. “Applicant conviction and sentences is {sic] unjust whereby the trial court was
without jurisdiction impose [sic] sentences whereby fundamental miscarriage of
justice occur [sic] during jury trial state’s solicitor did not specify the amount of
drugs scized during the alleges [sic] search, and the chain of custody does not
specify officer Raymond Douglas Frock of South Carolina Highway Patrol as
being the officers that found and handle [sic] the alledge {sic] drug which was ina
black bag and the chain of custody report docs net specify black bag and a firearm
weapon, and there is a break link in the chain of custody report.”

. “Afler discovery [sic] evidence chain of custody, SCRCP 6 (Trial Counsel stipulated to

this, see: Trial Transcript;” and
_a. “Newly discovered evidence state’s solicitor withheld Brady material chain of

custody report which does not Spwfy the amount of drugs and, does not allegedes

[sic] firearm weapon that.was scize [sic] by state trooper C.E, Long, which would
been most favor {sic] to the defendant and truly Brady material would been most
favor to the accuse [sic].”
“Trial counsel was ineffective for stipulating to drug quantity without investing the chain
of chain of custody (SCRCrim.Proc.6).” ,

Also before this Court are the records of the Oconee County Clerk of Court regarding the

subject convictions, Applicant’s rccords from the South Carolina Department of Corrections,

Applicant’s prior post-conviction relief records and the appeals therefrom, Applicant’s appellate

records, Applicant’s records from his prior federal and state habeas actions and the appeals

therefrom, and the records from this current application.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the pleadings and all relevant supporting documents, Pursuant
S.C. Code Ann. § 17-27-70(b), .this Court mukes the following findings of fact and
conclusions ol law:
Statwte of Limitations
This Couwrt {inds that this application. for post-conviction teliel should be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act. 8.C. Code Ann. § [7-27-1010 =160 (“the AC(T). bpcuhc.llh the Act requires i
follows:
Anapplication. for-relief filed pursuant to this.chapter must be filed within
one year after the entry of a judgment of offense or within one vear afier

the sending of the remittitur to the lower court.from an appeal or the filing
of the. final decision on appeal. whichever is l'mn

S C. Code Ann. § 17 27-45(A).

The South Cﬁmlina Su;ﬁémc Court has held that the smmlc of ‘lilﬂi_ﬁ\li‘uﬁéﬁhz\ll apply to
all ‘u’fipliéﬁiiiilxg"‘“ﬁiiiéi"éxi’i’é"r' j’i.l?"‘l’ 1996, Petoquin v. Siate, 321°$C. 468,469 SIE.2d 606 (1996).
Applicant was sentenced on August 14, 1996, and the Remittitur l'ro:m: his direct apbcal- was
issued on Jun‘c 8.v 199‘). | Acéox’dinulv, Applicant was rcquiix.'c‘d_ lo‘ ﬁie ‘lhis. il.\.'ppli‘cvmiu‘n: on or
" before June 9 3000 Apphmm did not Tile this dppluatmn unul Rbnmr\ 9. 2018 W lm.h is \\cll
beyond the statytory filing. pumd Indecd, Applu.anl filed lhls apphmuon ncarl\' ethlwn years
beyond the mandated filing period.

A motion {or summary ji}niglha‘hl may properly be used 1o raise the defense of statute-of
Aimitations. McDonnel! v, Consoliduted School Districi of Aiken, 313 S:C'. 487,445 S.2d 638
( \'994’). In addition, scction. 17+ 27- 70(c) of the South (_amhm Lodc uulhuu/us the Cowrt to

“granta mouun by cither pdl’l‘.’ for summm\ dxspnsmon ot [dn] apphcunon \th itappears. from

7of11



the pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.” Therefore, this application is summarily dismissed for failure to
file within the time mandatcd by the Uniform Post-Conviction Procedure Act.
Newly Discovered Evidence

This Court further finds Applicant’s application for post-conviction relief shall be
dismissed for failing to set forth a prima facie case, which would permit this application based
on newly discovered evidence. The Uniform Post-Conviction Relief Act states a person may
institute a post-conviction relief action if “there exists evidence or material fucts, not previously
presented and hecard, that requircs vacation of the conviction or sentence in the interest of
justice.” S.C. Code Ann. § 17-27-20(A)(4). If the applicant contends there is evidence of
material fact not previously presented, the post-conviction relief application must be filed within
one year after the datc of actual discovery of the facts by the applicant or after the date when the
facts could have been ascertained by the cxercise of reasonable diligence. S.C. Code Ann. §17-

.27-45(C),. An applicant requesting a new trial based on_after-discovered evidence after a

conviction must show that the evidence:

(1) Is such as would probably change the result if a new trial was had;

(2) Has been discovered since the trial;

(?s.) Could not by the exercise of due diligence have been discovered before the

:2;11,5 material to the issue of puilt or innocence; and,

(5) Is not merely cumulative or impeaching.
Hayden v. State, 278 8.C. 610, 611, 299 S.E.2d 854, 855 (1983) (citing Stafe v. Caskey, 273 S.C.
325,256 S.E.2d 737 (1979)).

Applicant has wholly failed 1o allege facts sufficient to support his claim of newly

discovered evidence. Each of Applicant’s allegations involve “facts” that were, or could have

§of 11



been. discovered before his trial, Furthermore. each of Applicant’s allogations have been raised
at legst once in his prior aclionis in state and federal courts. Before the Court will hold an
cevidentiary- hearing: Applicant must make a prima facie showing that he is entitled to relief,
Weleh v. MaeDongall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State. 245 S.C. 385,
140 8.15.2d 784 (1965). Applicant has failed 10 make such a primg Jucie showing he is-entitled to
reliel based on the information set forth and, therefore. he is not entitied to an evidentiury
hearing in the matter. Accordingly, this matter shall be summarity dismissed with préjudice.
Successive
“This Court finds (hat: the current application for post-conviction relief must be summarily
dismissed because it is successive to. Applicant’s prior application for post:conviction reliel,
Section 17-27-90 of the South Catolina C ode provides.that:
All grounds for relicl available (o an application under this chapter-must be raised
in his_original, supplemental or. amended Applieation.  Any ground . finally
-adjudicated or not_so raised, knowingly, voluntarily and- mldhs_cnlly ‘waived in
the proceeding that resulted in the -coiviction or sentence of in any other
procecding Applicant has.taken to sécure. reliel, may not be_the bdblS Jor .
subsequent- Applmauon unless the court linds a ground for relief assutcd ‘which
for sufficient redson ‘was not asserted or was inadequatety raised in the: onuml :
supplemental or amended Application,
Succcssn‘c appll ations are distavored and the burden is on Applicant to L&ldbllsll lhal
:dn\ nu\\ gloluxd xmscd ina subbcqucm application muld not lvuc begin mxsed b\ i m a
previous dpplication: Imm)/ th v, State, 275 S.C. 613, 274 S.E2d -H: (I‘)‘il). Aice v Stare, 303
S.C. 448, 400 S.12.2d 392 (1991 % Arnold v. StatePlath v. Slulu,_ 309 S.C. 157, 420 S.[.2d 834 -
(1992).
This Court finds that the current allegations svere or could have been raised in. the

proceedings based on Applicant’s -prior application for post-conviction relief, and, thus, the
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current application is successive and barred under section 17-27-90 of the South Carolina Code.
Applicant has failed to establish a sufficient reason why he could not have raised his current
allegations in his first application for post-conviction relief; therefore, he has failed to meet the
burden imposed upon him. Land v. State, 274 8.C. 243, 262 S.E.2d 735 (1980); Aice, 305 S.C.
448, 409 S.E.2d 392 (1991).

Res Judicata
This Court further finds the application is similarly barred by the doctrine of res judicata.

Res judicata prohibits subsequent actions by the same parties on the same issues. Bell v.
Bennett, 307 S.C, 286, 414 S.E.2d 786 (Ct. App. 1992). A final judgment on the merits in & prior
action bars subsequent consideration of those issues in a new action. Foran v. USAA Casualty
Ins. Co., 311 S.C. 189, 427 S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that
could have been raised in the former action. Id.; see also Foxworth v. State, 275 S.C. 615, 274
S.E.2d 415 (1981).

... Applicant had a full opportunity to litigate all of his allegations in his prior actions.
Specifically, Applicant raised the same allegations in this application which were raised in his
2015 application for post-conviction relief. These issues were fully litigated and were ruled on
by the post-conviction relief’ court. The finality of thc previous Court rulings should be
respected, and this Court finds the application should be summarily dismissed as barred by the
doctrine of res judicata.

Pursuant 1o section 17-27-70(b) of the South Carolina Code, this Court intends to dismiss
this application with prejudice unless Applicant provides specific reasons, factual or legal, why
the application should not be dismissed in its entirety. Applicant is granted twenty (20) days

from the date of service of this Order upon him to show why this Order should not become final.
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Applicant shall file any reasons he may have, factual or legal, with the Lexington County Clerk
of Court and shall serve spposing counsel at the following address:

Office of the Auorney General

Kelly Oppenheimer, Assistant Attorney General
Post OfTice Box 11349

Columbig, South Carolina 2921}

)
AND IT 1S SO ORDERED this / Cdayol S \Auf 2018,
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