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'STATEMENT OF THE CASE

Appellant adopts and ihc;')rporates by reference the Statement of the Case presented in his
Initial Brief. The facfual .histo'ry di‘scbussied bel&v is limited to reply to the issues raised. in the
Respondents’ St;eltement of the Case. ' | |

Respondevnts'.a‘sser’[‘on page 1 of their Initial Brief that, prior to Trial schédtl;l_ed for May 23,
2016, Respondents proposed to Appellant that the parties dismiss the case without prejudice pursuanf
to Rule 40(]); S‘CR('ZP, énd tha't,they sent to Abpellant a proposed “Consent Order Striking Case from '
Docket per Rule 40(] )- Resandenfs reference Exhibit A to Plaintiff"s Memoréﬁdum in Opposition
to Defendant’é ‘Motié_n .for Relief and Reinstatemcnvt. to Trial Roster (R: pp- 146-214)7 but the
Consent. Order Str-iking Case frorﬁ Docket in Exhibit A is not the document thai was attached to the
-email from counsel for Respondents to Appellant 'tha't is aisp included as part of Exhibit A.

Although Appellant only received‘ Respondents’ seventy page .“Memorandum ip Op‘position”
on June 14, 2017, the day before the Jupé 15, 2017 hearing, Appeilant caught this discrépancy and
brought it to the attention of the court by présenting Exhibit 14 (R.vpp. 275-278 —p. 251, lines 1 5-'24) .
at the hearing, which. was the actual “Consent Order of Dismiss’a‘l” attached to the email in Exhibit A,
which is also the same email found in Exhibit I of Defendant’s Motion for Relief and Reinstatement
to ‘Triél Roste'r.(R. pp. 51-52). The “Consent O;der Striking Case from Docket” that Respondenté
allege was sent to Plaintiff on May 1‘6, 2016 Was< actually attached to an email that counsel for
Respondents'_sent't'o Appéllapt on February 3,2017 (R.'pp.‘279,-286 —p- 282 —-p. 285 —p. 252 lines
1-5 - p. 267, lines 22-24). | | ’ |

For further év,idenpe‘ that Respondents provided the wrong do_cument in Exhibit A, see the

email from counsel for Respondents to A;ppellant in Exhibit 2 of Appellant’s Motion for Relief (R. p.



53), where counsel for Réépondents states “I received ybur respohse to hq‘y proposed Consent Order
dismissing the case phfsuant to rule 40(j).5’ In moré than éﬁe email, both counsel for Respondents
and Appellant referred to the document as a “Consent Order of Dismissal” and never as a “Conéent
Order Striking Case from Docket.”

At best, presenting the wroﬁg docﬁment in Exhibit A is a éafeless error on the ‘part of
Respondents to fail to print the actual docpment attached to t'.h'éir"‘Exhibit A in order to include the
correct document in Exhibit A At WOrst,_' it is a willful act to misrepresént the truth and propound a
false narrativg regarding this cﬂ:ase' in order to achieve a desiréd éutcome in favor of Resbondents.

One woqld readily excqée this as an oversightﬁif it Were not for a consistg:nt pattern on the part of
Respéndents to misrepresént the facts in this case. , . |
On page 3 of their Initial Bfiéf, Respondents state that “two days after signing the Confession
of Judgment, hov;/ever; Albert sent Oldcastle’s cbhnsel an email suggesting ihat fheparties should
‘entér into a settlén“leht agreement spbellin.g out éertain e‘ldditional terms and conditioﬁs. He explain.ed
that, éffér he had emailéd the executed Confession of J udgment, he had had additionial questions and
concerns régarding its terms.” Respondents make it sound like Appellaht was seeking to rehege on
.an agreemeﬁt and rene'goti.a'té' its terms, when iﬁ fact Appellant was.gxpressing concern that the
. Confession of.ludgm'en“[ did not élearly memOrialize the agreement between fhe parties, and that he
' questioned whether the Confession of Judgment was actually a valid agreement thatﬁwas binding on
both parties. In his emaii (R. pp. 60-70 — pp. 60-61), Appellant bégins the émail by saying “It seems
© to me that we should draff asimple settlement agreement that is signed by both parties that spells out
-~ without ambiéuity the intent of thé agréemént,” and then in the last pafagraph of the email states:

“After | emailed you the confession of judgment the other day 1 realized that there was no provision



_for egecuting an agreenﬁent by Old;astle, even th(‘)ugh the confession ofjudgnﬁent ﬁas language that
says ‘Plaintiiffs hereby agréé’. Idon’t se;‘, how wﬁét you havé put together is binding -upon Oldcastle.”
And then Abpellant finishes the email W'ith “it seem; that a simple settlement égr.eément_execﬁted by
both parti'e-s would e~stabli_s}‘i.;1 lc;gallly bipding _agrecrhent. Let me kﬁow your fhoﬁghts.”
| In their Iriitial érief, Re‘s;pon,dents sta&r ;‘Albert spelled out, in fbur nutﬁbered paragraphs, his
‘intent m eﬁtering into this agreemenv‘t,”_noﬁegf which involved an "i.n‘jmediate end to the litigation.”
In mak‘ing this p‘oint‘ in Qrder to further ﬁ%e false narrative tﬁa; the parties entered into the Cénfession
of Judgment avnd Settlenﬁent Agreemep\t_withopt the intent of Bringing the litigation to an immediate
end, Respondents ignore several very important facts that show tﬁat the intent of the parties in
- entering into an agreefnent was indeed to briﬁg the litigation to an immediate end. In order to avoid
re(‘iundancy,- theéé facts wil,_lfbAe brou.ght out in the afgumerit section, but the intent o'f the parties is
very well-established in the exhibits to Appellant’sy Motion for Rélief.
_Exhibit 1 shows that Api)ellan‘t rejécted Respondents Consent Order of Dismissal because it
would have simply “frozen the case .in time for a year” instead of bringing the litigation to an
immediate end sé théf Apb_ella\nt_ éould resume dbing busiﬁe’ss with Respondents, vyhich are divisions
' ‘_of Oldcastle, a mrultinb,i]lion,-déllar busilnc::ss that Apbellant had done business with in at least seven
states an‘d”Canada. Due tb the litigatiorj., Appellénf and his co-mpanies were prohibited.by the legal
department of Réspondénts ,frorém doing busin'ess -with any Oldcastlg companies, and Appellant
wanted an immediate end to liti'gation. so.that he could resume doing business with Respondents.
Couhsel for Respondents had prieviouély proffered a Confession of Judgment .to vAi)pellant, and
Appeilént propose’(i' thét the parties-entcr into a' modfﬁed Confession of Judgment in order to bring an |

end to the litigation of the case. It is clear from Exhibit 1 and subsequént communications that the



\

intent of Appellant in entering an agreement with Respondents was to bring about an immediate end
to the litigation.
Counsel for Respondents forwarded a Confession of Judgment later the same day, asking that

Appellant sign and notgriZe the document, send it back to her, and that she would “then advise the

court of the dismissal of the case.” This communication by counsel for Respondénts, found in

Exhibit 2 of Appellant’s Motion for Relief clearly sljdws that it was the ihteﬁt of Respondents that.
the litigétion come to an endlupon exécution of the Confession of J‘udgmen-t, which' Appellant
scanned and eméiled back‘it‘o' counsel for Respondents on May 16,2016, which vis found in Exhibit 3
of the Moti’oﬁ for Reliéf. ) | |

~ The éommunicétion reg"a'rding‘tlﬂe sharp disagreement over th'e clarity and validity of the

Confession of Judgment between Appellant and counsel for Respondents starts with Exhibit 4,

-counsel for Respondents acquiesces by sending Appellant a draft Settlement Agreement in Exhibit 5,

with the draft Settlement Agreement attached as Exhibit 6 to the Motion for Relief. The String of .
emails and attachments that document the ‘execution of the Settlement Agreemer}t along with

consents to the Confession of Judgment by representatives of Respondents are presented in Exhibit '

.7, with all of the elements assembled together in Exhibit 8 (R. pp. 93-104). The involvement of the

Jury coordinator for the Circuit qurt, Lyndall Cokgf, which involved removing the case from the
docket, restoring the case to the docket, and representation by counsel for'Respondents on May 23,
2016 that the case was séttled, and t};at she gaid “1 wiil be submitting a stipulation ofldismissal
shortly” are found in Exhigit 9 (R. pp. 105-1 ]3-). |

Appellanf relied upon counsel for Respondents, who was the drafter of all of the agreements,

- to deliver what Appellant had bargained_ for, and what counsel for Respondents promised, which was



the immediate end to the -l;itigatiion. At that time,'App?‘,llant did not know the mechani;:s of how |
coﬁns‘ej for Respondén:ts woﬁld bring i‘an end to the litigation, but it was self-evident that in the
context of the communiéations_ ap}d tHe a'greemehts exeéﬁted, that counsel for Respondents had t.hue‘
duty to 60 what was nec_essarS{‘ to timely bfing an end to the litigation.‘Appel}ant relied upon the
representation;lof céﬁnsél fof Respondents that upon si.griing the Confession of Ju'dgme‘n't that the
case would be di'smisséd,' and léter tl.}at "u;;)on' tﬁe execution of the Settlement Agreement by the
parties; the litigation would bé over. |

Appéllant was cjuite surprised to leam.in Januéry 2017 that the litigatidn .was still active,
which is contréry to what was agre_ed‘éo.' After leaving a message for counsel for Resporndents
quéstioning why theAc'a_sé was';still‘écvtive,‘ counsel.fof Respondents elﬁailed a 41(a) Stipulation of
Disr'ni‘SSal with Prejudice to Appellant, asking Appellant to authprize counsel for Respondents to
attach Ap‘pellapt’s e’lectroﬁic si‘gnature ‘tQ‘ the documen;c.!The voicemail Appéllant left for éounsel for
Respondents must ha4ve promptéd counsel forARe;spondents to instruct her aésistant to send the email
with the attached Sti‘puléfion 0 va‘isnﬁigséi. The message read “P-lease see thg attachéd Stipulation of
Dismissal which needs~ to_be filed with 'the courtin prder to formally‘dismiss the above action. If you
will reply to this email‘that wé hra\A/e ybu? permissvi;)n to add:yc‘)ur signature and eleétronically file the.
Stipulation of Dismissﬁl with the coAur;ci; lt w0uld" be much appreciated.”

Appellaﬁt then repliea to the email (‘R.’pp._279-‘286 - pp- 2797280), asking counsel for
vRespondents "How does this:stipulati'on of dismissal, which involves a dismi‘ssa'l ‘with prejudice,
- differ ffom what we alréady d1d‘7 Appelnlanﬁt was confused as to why the cése was still active when
what had beeﬁ e>.<lecutve’c.l the priorj year was s_ubposed to .énd the litigation. Apparently, counsel for

Respondents saw the opportunity to revise history and recast the agreement as something that it



wasn’t. That is when she s.'ent.Appellant her Consent_Ofdér Strikiﬁg éase f;rbmr.Docket, which would
“have permitted the métter to be fesfofed to the active trial docket within onelyear. Apbéllant e}gecuted
'the Stipulatioﬂ of Disrﬁissal With Prejudice on February 4,2017 _apd sCanﬁed 1t and emaile.d it vback;
. to counsel for Respond_er‘lf\s‘(R. Pp- 2;7'9_-286)“. - |
At best, counsel for Respondents was negligent in satisfying the rﬁost_impoftanf term of the
Settlement Agreement; that of effectuating the intent of the parties that the liti ga’tion{ come to.an end.
'A‘t worst, counsel fér R?sﬁondents séw an.opportunity to renege on the Seﬁlemeﬁt Agreeme’nt’Ain '
. order to seek a better dAe‘élbfvor Re'sé;)‘hd‘éhfs‘. Whether Respbndgnts failed to b‘ri’1.1g ;1 timely end to the
‘l‘itigation through ﬁegli'ger;ce, fraud, misrep_resentétion o; other miscon.d}J.ci, they breached the’
~ - Settlement Agreement, which is a-basis for granting Appellant’s Motion for'Re'lief under Rules 60,
SCRCP, speciﬁca_lly»-ﬁndér ,Ruie 60(b)(3),j SCRCP_and que 60(5)(4), SCR.CP." -
Appellant and vcoun._s‘e_:l for Respondents entered “'a new phase of sharp disagreement. |
Reépondénts couldtha’\‘/e cured their breach by simply executing the Stipulation of ‘Dis.missal with
'P'r'ejudice that the).I sent to Appellant and. that Appellant executed and'eméiled back to them on .
February 4, 2017 (R. pp. 279-286 - p. 287). lnstea.d, I'{espo:r'ldents were reticent in dgnying every
proposal that Appellaht made to resolve the problem thgt was creafed by thé bireééh éf the Settlement :
'Agreément by Respondénts. The commurﬁcations befween Api)ellant and Respoﬁder;tg rélated to thi\s-
new phase of sha@ dis.agreemen-t are cont;ined in Exhibit-12 of the Motion fo’r Reliéf. Réspondents '
'_.turned down numerou§ propésals by;AppelIant to resolve the dispute, choosing to doublé dowﬁ dn a
pattern of false narratives énd mi.srepresentat:ions (R. pp. 133-14] ). In their statement of the cése in
their-Initial Brihef, ,Réspondents try to characterize all of the{pr(’)plosals by A‘}sbéllér;t to resolve the v

dispute as self-serving efforts to renege on an agreement to change the terms thereof, but in actuality,



Appellant bent over backwards to give Réspondents_ multiple options to at little to no cost to
Résp_éndénts. Appellant pfo_actively pr(>>pos'ed“'sol.uti(‘)ns to the problem‘created> by Respondenté, but
fa;[her thén récognize the problem tﬁey created ahd propose their éwn sblution,. Respondehts and
counsel for Réspondénts_ have chosen to admit no wrong, regérdless of how contorted they must twist
and misrepresent the tﬁlth.

In the final analys_is, ‘Appellant was denied the benefit of his bargain by Respondents, and the
net effect of R@ép;)hdents 'failing to bring an end to the litigation in a timely manher was that the case
contir_]uéd in similar fashién" as i.t would had Abpellaﬁt agreed to the original probose;d consent order
té'dismis's the case, only that Reséondents ﬁow clain; a Confession olf J udg_mentl against Appellant

for $100,000.



- ARGUMENTS

Appellant adopfs and ineorporates b-yu reference tno_se arguments raised in his ‘lnit‘ial Brief. For
the sake of brevity, Appellant offers the a'rguments herein as a limited reply to those issues presented
in the Respondente’ Initial Brief.

In their Initial Brief, Respondenfs state thaf Appellant’s Brief contains no tabl'e of contentsvor
table ofauthorj"gies as reeluired by Rule 208, SCACR. Appellanf’s Briefindeed centained_'a table of
. contents, and Appellant‘saw only arequirement in rule 208 for a table of authorities if anthorities are
refereneed in the Brief. As a pre se litigant, Appellant was unaware of a reqnirement eo cite legal
authefity beyend that cited in his Rule 60 Motion. A_ppel-lant craves r.efe.rence to his Meiion for.
Relief of Judgment and fo-r Reinstatement to Trial Rosfer, and will make the effort to cite Rule 60, -
SCRCP and subparts in this Reply Brief .when appropriate.

On page 6 of their lnitiel Brief, Respondents correctly state that Appellanf filed his Motion
" for Relief ofbludgment and for Reinstetem.ent to Trial Roster pursuant to Rule 60, SCRCP (R. pp. |
46-145). In hi; Motion for Relief, Appellant argued that Respondents denied nim the ibeneﬁt of his
bargain through negligence, bre;ch of contract, fraud, misrepresentation orother misconduct. To the
extent that negligence énd breach of centract are construed to be “other m'iscondnct,” all of these
elements, if-anplicable, wonld be just.cause fer the granting"of Appellent’sAMotion for Relief
pursuant to Rule 60(bj(3). Fnrtherlnere, Appellant believes that breach of contract on the part of
R‘esp:ondents with respect to the Confession of Judgnnent or the Settlement Agneement would void

" the Confession ofJudgment puréuant to Rule 60(b)(4).



RESPONDENTS’ ARGUMENT :FHAT THE CONFESSION OF JUDGMENT SIGNED
BY APPELLANT ON MAY 16,2016 IS “VALID AND ENFORCEABLE ,
VINDEPENDE_NT OF THE SETTLEM.ENT AGREEMENT” IS WITHOUT MERIT.
Appe_llant and c'olunsei for RespOndents were in sharp'disa'gre'ement about whether the .
Confession of ‘Jud_gment that was executed by Appellant on May 16, 2Q_l6 was a valid
agreement. Counsel for Respondents acquiescet:i to the insistence.of Appellan't'that it was
neeessnry for the. parties to execute a Settlement Agreement in order t_e Aclarify tne terms of
the ‘agreement _anc‘:lj to Validate:the Confe‘ésion of Judgment by emaivling a draft Settlement
Agreement anti Relee'se to l‘)'e”f‘endént on May 21,‘_2“016. Exhibit‘é matches Exhibit 5,.with
the criticatl onties‘ic‘)n of the last c.ommun'ication of counsel for Reepondents in the email
string which states “Dan, L will add those signatures and get it to you on M‘onday."’ (R. pp.
71-73) This last..communicationl'rrin the lelxhibit' 5 email striné shows thnt counsel for
Respondents not only écquiesced to the argurnents made by Appellant that the parties needed
to exeeute a v'alid_' Settlement Agreement', but that the Settler‘nent Agreement needed to
authorize the Cdnfeésien of J Udgment and include signatureé on or consents to the
anfession of Judgment by authorized representatiyes of Respontients in this case.
| Exhibit 6 is the draft ‘Settlber'nent Agreement tnatt cpunsel for Reepondents ennaileti to
Appellant as an attachment to the E.xhibit 5 emait. The Settlement Agreement was executed
through-a series ot“ emails Betw._eenAppellant and counsel for Respondente that etaned on
~ May 23,2016 and compteted on June 2,2016. Exhibit 7 (R. pp.--78-9é) is the email string and
-attachments executing the Settlement Agreement and the consents to the Con'feesion of
Judgment by representatives of Respnndents,.and Exhibit 8 (R. pp. 93-104).is the assembly

of the various elements comprising the Settlement Agreement, including the Confession of



J udgment and consents..

The first p'age, of Exhibit 9 (R. pp. 105-113) includes an email from Appellant to
Lindell Coker informing her that the case sneuld be restored to the trial roster because the:
parties were in Tsharb disagreement over a contemplated settlernent agreement. This page wes
\(.)mitted b}{ Respondents in the exhibits to their ntotion in opposition. |

Respondents present the Confession of Judgment independent of the Settlement
Agreement, but Exhibit 8 (R. pp. 93-104),- is the proper way to present the Confession of
Judgment, attached to the Settlement Agreement an.d also acc‘ompanied by the “we consent”
signature pages. In an email to Appellant in Exhibit 7 (R. pp. 78-92 - p. 83), Counsel for
Respondents states tha_t__ “We will attaeh the ‘We Consent’ page to the Cenfession of |
Jud'gment.’; | o |

- After acquiescing to the need to execute a Settlement _Agreement after a sharp
disagreement with Applellent about the validity of tne standalone Confession of _Jludgment,b
Reépendents are try_ing 'tol retain the option of claiming that the Confes'sionof Judgment is
valid as a standelone’ document vvin order to retain one additional path to realizing their -
objective of c?enying Alnpellant the: beneﬁt of his eergain. This .iss.ue was not adj utiicated by
the Circnit Court, bljt eyen ifuit was _deterrnined that the Cenfession of Judgment was a valid,
standalone agre_ement, which ‘_App;e"l l:ant m}_ain,tains is not the case, Respondents woulri still‘be
in breach of contract‘, because it hes Eéén established that the intent of the parties before

entering the Confession deudgment was to bring an immediate end to the litigation.

10



I1.

THE INTENT OF THE PARTIES WAS THAT THE EXECUTION OF THE
CONFESSION OF JUDGMENT WOULD END THE LITIGATION, AND THAT
AFTER SHARP DISAGREEMENT ABOUT THE VALIDITY OF THE CONFESSION
OF JUDGMENT, THE EXECUTION OF THE SETTLEMENT AGREEMENT ONE
WEEK LATER WOULD LIKEWISE END THE LITIGATION. ARGUMENTS TO
THE CONTRARY BY RESPONDENTS ARE WITHOUT MERIT. '

On page 20 of therr Initial Brief, Respondents state that “there is no evidence that -
Albert was ever promised an immediate dismissal with prejudice in return for signing either

the Settlement Agreement or, for that matter, the Confession of Judgment.” Respondents is

parsing words and using semantics to twist the truth of the stated intention of the parties prior

‘to the execution of the Confession -of Ju‘dgment and the execution of the Settlement

_ Agreement’,,Appelldnt adm'itt_ed that he did not know what the precise mechanics were of

effectuating then(_)bjeetive of bringing a cornplete and final end to the liti gation in _trris matter,
so the wordsA“immediate dismissal with prejudice” had no meaning or relevance at the time
Appellant signed the Confessien of Jurigment and the Settlehent Agreement. Wl*rat Was
relevant arrdhoperative.at tlre time of the-exeeutionb ef both documents was the interrt of the
pérﬁes to;bripg an end te the litigartion. Appellant was indeed promised prior to- s'igrlirrg the
C_onfessien of~Judgmer1t that signing _thekC(')ri‘fes’sion of Judgment would iv)rifng'-ank end to ‘
litigatien. Likewise, Appellant Wae irldeed p’roAmis-ed prior to srgning 'the .Set'.[lement
Agreement that é_igning the Settlemen.t'Agreement WOuld bring an end to litigation. |

' Sta‘rtir\g at the 'bott,om' of page 20, Respendents state that “Althbugh Oldcastle Wés
prepared to'remove the marter from the active docket .in exchange for Albert Si'gning the.
ConfeséiOn "of J pdgment, and had taken step:s:to de so, Albert’s about-face and insistence on,

renegotiating‘the terms of the document he had just signed placed the partieé in a very

11



different postufe.” This is a conﬁplete misrep?esentafc_ion of the truth, as Respondents had
offberr.ed Appel_lar’l'.c‘a Consent Orde; of Dismissél wiihout préj udice‘ prior tb Aﬂppellant‘signing‘
the éonfeS;ion ofJ ﬁdgﬁ]ent which wb_uld have rje‘rﬁ“o‘vc;dvthe matter frbrh the active docket for
one .yéaf vwith'out re__quilring anythiné of Appellant, incluaing signing a Confession of
Judgment. Appellant "rejl‘ected the- proposed Conéent Order of Dismissal because it did not
bring a complete .31‘1Vd final end to th_é litigatic;n. ln(i(:ed, Respondénts quote Appellant stating
that if the parties can agree to the confession 6fjudgﬁ1ent that “we could be f"mishéd.with this
'litigati_én imméd%gtgly;” and then go or; 'to sfate that “in a cover eﬁai], Oldcastle’s counsel
explainéd_tha;, ovnceAAll‘)ert signed and had the confession of judgment notarized, she would’
advise the court 6f§}}e dismissal of thg case.’”ACl'ear.ly, both parties. were in agreement that
thev casé w;)ul.dAbe‘dismissec‘i, Briﬁgin_g an end to 1i‘;igati;)n in;'imed'iately. -

iFurther_ evidence that the intention of the parties in exe;:uting the Confession of
Judgmgnt and.thel Settlemént Agreement was to jmmediately end the litigatiqn is -f(;und in
counsel for Reséondents staterhérﬁ that “1 will be glad to send &oh_ a settl‘emept agreement
that states that we are‘relinq'uishing all claims l%lgainst .'you persopglly and M?dawaska
Hardscape Products, Inc. due to y’oﬁr signing 6ftl1.a.t'(3.611lfessior-1 ofJudgmer;t (R. pp. 60-70 -
p. 62). |

Although .th*ev Séttl¢ment A}gree.ment did not,cléarly give thé'ReépOndents: the dut): to
file a stipﬁlation of dismissal"witﬁin the‘ lfour‘ ;:orne'rvs.of the do"cun‘nent, whiéh Appellant
believes was unnecgssary‘because it wés self-evident that Respondents had the dufy to en'dl
the litigation,’it i;.cléar witﬁih fhe"f(;uf corners of the documefnffhat the ‘intéhi,pfthe éarties

was that, upon execution of the Settlement Agreement by both parties, litigation would

12



immediately cease. The Settlement Agreement, once executed by both parties,

simultaneously created new obligations between the parties while releasing each party from

all prior claims, incldding the litigation.

When, in paragréph three of the Settlemeﬁt Agreement it states that “Oldcastle agrees

to accept the Settlement Agreemeht to be paid as specified above, and if such amount is paiid,

. “the payment shall actasa release of all claims with prejudice,” it does not refer to the claims

-and éounterclaims\of the litigétié)n, or any other prior claims, for that matter, itonly refers to

a release of all claims created by the Settlement Agreement.
Likewise, under paragraph four of the Settlement Agreement, “Release of All
Claims,” the statement “The parties understand and agree that of (sic) this Agreement.is

followed, it shall act as a full and final release of all Claims” refé;rs only to.the new

obligations created by the Settlement Agreement, as the matter is clarified later in the

paragraph by stating “Oldcastle and Albert do hereby fully release each other, each other’s
partners, officers, directors, guarantors, etc.... from all claims and causes of action by reason.
of any damages, injuries or losses which may have been sustained or may be sustained in the

future, arising out of; or in ény way concerning the past business relationship between

‘Oldcastle and Albert whereby Oldcastle sold products to Albert and his cofnpany or

companies and concerning the claims asserted by Oldcastle in the Litigation and the

counterclaims asserted by Albert in the Litigation; Obligations created by this Agreement,

-including the obligatiphé set forth i the Confession of Judgment, arcvexenﬁpt from the

‘coverage of this release.” (R. pb. 93-104 — pp- 95-96) .

The intent of the Settlement Agreement was clear that the execution of the Settlement

\
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1.

Agreement ended the litigation while creating new obligations between the parties. In
addition to the clear intent within the four corners ‘of the document, parole evidence also
supports this fact, and 'a-n}./ argnments‘by Respondents to the contrary are wvithout merit.
RES'P"ONDENTS SUGGEST THAT APPELLANT IS ATTEMPTlNG TO USE THE
JUDICIAL PROCESS TO RENEGE ON A SETTLEMENT AGREEMENT AND

CONFESSION OF JUDGMENT THAT HE REVIEWED AND KNOWINGLY SIGNED
IN ORDER TO NEGOTIATE YET A “BETTER DEAL” FOR HIMSELF, WHEN THE

OPPOSITE IS TRUE."

The suggestion -by Respondents that Appellant is attempting to use the judicial
process to renege on a settlement agreement and confession of judgment in order to negotiate
a better deal for himself is nonsensical. There are three deals to consider. First, the offer by

Respondents of a Consent Order of .D_ismissal without prejudice that Appellant rejected in

" favorofa better deal (the second deal) that he bargained for at the time, that is, in exchange

for a Conféssion ofJudgment with certain terms, the Litigation would be immediately over.
The third deal is the current status, which Appellant did not balrgain for and results from a
breach of contract on the part of Respondents. The third deal, the current status, is one that
Respondents are seekmg for themselves in order to achieve a better deal for themselves.

At the time of the negotlatlon of the Settlement Agreement and Confession of
Judgment Appellant gave up a great deal in order to secure an immediate end to the _
litigation so that Respondents would no longer be proh1b|ted by their legal department from
domg business with Appellant In addltlon to granting a Confession of.ludgment Appellant
was wnlllng to give np his affirmative defenses and counterclaims and trial by jury. Appellant

was seeking to minimize the adverse impact that continued discovery, preparation for trial

and the cost of Respondents to’send witnesses to trial- would have on the potential business

relationship of Appellant and Respondents. Appellant considered this to be superior to, ora
better deal than, agreeing to a Consent Order of Dismissal that would simply freeze the case
for a year. ’Respondents are the ones that are using the judicial process to seek a better deal

for themselves by denymg Appellant the benefit of his bargam and securing a $IOO 000 -

- judgment w1thout any consideration.
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IV. RESPONDENTS ARGUE THAT 'OLDCASTLE DID NOT ASSUME A UNILATERAL
AND UNQUALIFIED OBLIGATION TO DISMISS THE CASE; AND THEREFORE, DID
NOT BREACH THE SETTLEMENT AGREEMENT, WHEN IT WAS SELF-EVIDENT
THAT RESPONDENTS HAD THE DUTY TO TIMELY FULFILL THE-AGREEMENT
TO IMMEDIATELY END THE LITIGATION CALLED FOR BY THE EXECUTION OF
THE SETTLEMENT AGREEMENT. .

Respondents argue on page 16 of their Initial Brief that “Appellant argues that
Oldcastle assumed a unilaterél'and unqualified obligation to dismiss the case pending against
him with prejudice merely upon hls s1gn|ng the Settlement Agreement, which it later
breached.” Respondents are again parsing words for Appellant was not concerned with
whether the case was dismissed with or without prejudice, but was simply-expecting
Respondents to fulfill their promnse that upon execution of the Settlement Agreement by
both partles the lltlgatron would be over.

leen that all of the agreements were drafted by counsel for Respondents that
Counsel for Respondents represented to Appellant and the court that the case was settled and
an' order of dismissal w'oul‘d be provided by counsel for Respondents, .that counsel for
Respondents was the only one that demonstrated knowledge of how the mechanics worked to
‘end the litigation, and that Appellant was never asked to initiate any clerical function to end
the litigation, it is self-evident that Respondents had a duty to timely fulﬁtl the stipulation in
the. Settlement Agreement that the litigation would be over upon the execution of the
Settlement -Agreement by both parties, and it was reasonable .that ‘ Appellant expect
Respondents to fulfill that duty. It is most egregious that, even after Appellant executed the
Stipulation of Dismissal with Prejudice that counsel for Respondents sent to him in February

2017, that respondents still failed.to fulfill their duty to end the litigation:

~ CONCLUSION

If this Court reverses the_|udgment of the Circuit Court, the result will be that the litigation
would proceed, and Respondents would then be able to prove its case upon the merlts Respondents
would not lose a valid judgment that they earned by proving the merits of their case, they would

. simply lose a confession of Judgment that was secured by counsel for Respondents'through
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negligence, fraud, misrepresentation or dthcr miscqnductL For the reasons stated,jhstice in this case
requires-that this Court reverse the judgment of the Circuit Court pursuant to Rule 60 and-allow the

parties to prove their claims, defenses and counterclaims.

Respectfully submitted, -

A B\ 2018 | = i~

j ' : ' - ‘ : Daniel B. Albert
2 Tennwood Dr ,
Greenville, South Carolina 29609

- (321)474-9189 o

. Appellant, pro se
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