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Elizabeth Murray as Personal Representative
of the Estate of Minnie H. Murray and Elizabeth Stylesetters,
‘ ) , Appellants,
‘ V.
The Estate of William E. Murray, C
Respondent.

ORDER ON PROBATE APPEAL
(Affirmed)

This matter comes before the Court pursuant to S.C. Code Ann. §62-1-308 on appeal from

the order of the Charleston County Probate Court, dated September by 28, 2017, disallowing two

claims asserted against The Estate of William E. Murray which include one claim by Elizabeth

Murray as Executrix of the Estate of her mother, Minnie H. Murray, and a sepa’fate claim on be_half
of her own business, Elizabeth’s Styl'esetters. The parties submitted briefs as provided by Section
62-1-308, and the matter came before the Court for oral arguments.on June 19, 2018. Having
carefully reviewed the briefs and the record, and having considered the arguments on each and all .
the issues raised, the order of the Probate Court is AFFIRMED.
Procedural and Factual BackgrOI{nd

The Appe]lant, Elizabeth Murray, is one of three daughters of Minnie H. Murray and

William H. Murray. The other t§v0 Aaughters of that marriage are Pamela Holmes Murray, and

Catherine Murray-Smith. Their Mother/Mrs. Murray, a resident of New York, died on June 18,
. N \
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1967; Elizabeth Murray was appointed as a successor Executrix of her Mother’s Estate in 1975.
Mr. Murray died more than 40 years later on August 7, 2007, as a resident of this State; Hilton C.
Smith, Jr., was appointed as Personal Representative of Mr. Murray’s estate along with James Ma.

During the decade preceding his death in August 2007, Mr. Murray was diagnosed with

Parkinson’s disease and suffered a gradual decline in physical and mental abilities. During the

two-three years preceding Mr. Murray’s death, there was substantial family discord. One of the
points of contention involved Mr. Murray’s actions, as chairman on a trust, in removing his
daughters Pamela and Elizabeth Murray as trustees which led to highly contentious litigation.
While the details of that litigation are not directly relevant to the issue before the Couﬁ, in the

course of that litigation, Elizabeth Murray asserted claims that her Father was mentally

- incompetent and incapable of executing the removal documents. Those assertions, which are

discussed in more detail below, form part of the foundation for the Probate Court’s judicial
estoppel ruling on the Stylesetters Claim.

In addition, the Appellant Elizabeth Murray begap posturing to challenge Mr. M@ay’s
estate planning, and she even went so far as to consult withvlawyers about how to “remove” people -
Who were close to her Father and ways to change her Father’s estate plan. Mr. Murray was
concerned that his daughter would make a grab for an inheritance, but he had engaged the services
of es.tate blanning attorney, Edward G.R. B'énnett, thrdugh whom he exeéuted a Durable
Healthcare Power of Attorney and a Last Will and Testament. Despite Mr.b Murray’s planning,
during the last months of his life, Appellanfs machinations escalated and she made allegations
that the agents he had appointed under this Health Care Power of Attorney were giving Mr. Murray
morphine with the intent of causing an overdose; however, healthcare professionals found Mr.

Murray’s condition to be consistent with advanced Parkinson’s disease and found Mr. Murray well
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cared for with no signs of abuse. In addition, a guardianship petition was filed in the Probate Court
in July 2007 (just a month before his death) alleging that Mr. Murray was incompetent and seeking
appointment of a guardian at which time a temporary guardian was appointed by the Probate Court.
This éppeal directly relates to two creditor’s claims filed on June 3, 2008, by Elizabeth
Murray against her Father’s estate. The claim made by Elizabeth Murray as Executrix of the Estate
of Minnie Holmes Murray for $6,260,845.70 arises from a 1980 Settlement Agreement regarding
a debt owed by Mr. Murray to Mrs. Minnie Holmés Murray at the time of her death in 1967. The
following facts as to that claim are incontrovertible under the evidence of record. Mr. Murray had
borrowed $142,685 from his wife, Minnie Holmes Murray, and upon her death, the note became
the prdperty of her Estate. During the course of the probate of her Estate, Mr. Murray reached an
agreement with the beneficiaries (his three darughters)’? “the 1980 Settlement Agreement.” Mr.
Muﬁay made six yearly payments pursuant to the 1980 Settlement Agreement — the last being on
February 24, 1986, Elizabeth Murray took no legal actions to collect the sums still remaining due
on under the 1980 Settlement Agreement during Mr. Murray’s lifetime. In 1992, the three
Daughters réached an agrelement for accbunting and liquidation of the Mother’s Estate, and the
three Daughters executed an agreement on December 12, 1992, to transfer the debt owed by Mr.
Murray to the three beneficiaries, jointly.
The claim made by Elizabe“(h Murray ‘as owner of Elizabeth’s Stylesetters, for $538,034,.
is allegedly for interior design services she performed for an Inn formerly owned by her Father.
‘Notices of Disallowance were filed on August 21, 2008, and Elizabeth Murray filed
Petition(s) for Allowance of the claims on September 22, 2008. After years of extensive litigation
and discovery on a number of issues, the Estate filed a Motion for Summary Judgmeﬁt, which

motion was granted by the Probate Court in an Order, dated September by 28, 2017. As to the
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clair;l ?f Elizabeth Murray as Executrix of her Mot.her’s’Estate, the Probate Court found that sh§
laéks ;tanding to pufsue the asserted debt because any obligation would be due to the three
Daughters, personally, not thé Mother’s Estate. In addition, the Probate Court found that any claim
by the Mother’s Estate waé barred as a matter of law by the statute of limitations and by th¢
equitable doctrine of laches based on a deiéy of 22 years in pursuing a default of the debt which
occurred in 1986. As to the claim o,qulizabeth’s Stylesetters, the i’robate Court found that the
Elizabeth Murray is judicially estopped from asserting her claim, which is based on a do;:ument
supposedly executed by Father/Mr. Murray 14 days before his death, in view of the fact that she
had asserted that her Father lacked mental capacity in several legal proceeaings over the last years |
of his life.
N

Standard of Review; On appeal from the final order of the probate court, the circuit court applies
the same standard of review that the Court of Appeals or Supreme Court would apply on appeal.

Matter of Howard, 315 S.C. 356, 361, 434 S.E.2d 254, 257 (1993). “An appellzite court reviews

the grant of summary judgment using the same standard employed by the circuit court.”

Columbia/CSA-HS Greater Columbia Healthcare Sys., LP v. S.C. Med. Malpractice Liab. Joint '

Underwriting Ass'n, 411 S.C. 557, 560, 769 S.E.2d 847, 848 (2015). Rule 56(c), SCRCP, provides
that summary jﬁdgment shall be granted when “the pleadings, depositions, answers to
interrogatories, and admiss_ions on file, together with the affidavits, if any, show that ... no genuine
issue [exists] as to any material fact and that the moving party is entitled to a judgment as a matter
of law.” “In determining whethér any triable issues of fact exist,.th'e evidence and all inferences

which can be reasonably drawn therefrom must be viewed in the light most favorable to the
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nonmoving party.” Lanham v. Blue Cross & Blue Shield of S.C., Inc., 349 S.C. 356, 361-62, 563

S.E.2d 331,333 (2002).

The Probate Court properly applied the summary judgm;,nt standard to the facts which are
undispute\d and by considering any disputed facts in the light most favorable to Elizabeth Murray.
The claim of Elizabeth Murray as Executrix of her Mother’s Estate was properly disallowed for
lack of standing because the alleged debt had been transferred out of Mrs. Murray’s estate to the

three Daughters personally; and for the additional and independent ground that any claim on the

. /
debt was barred as a matter of law by the statute of limitations. As to the claim of Elizabeth’s

/
Stylesetters, the Probate Court also properly found that the Elizabeth Murray is judicially estopped

from asserting her claim on behalf of Elizabeth’s Stylesetters based on her repeated assertions in

legal proceedings that her Father lacked mental capacity in the last years of his life.

DISCUSSION

L Claim by the Estate of Minnie Holmes Murray
A. Lack of Standing: The Estate of Minnie Holmes Murray lacks standing to
pursue any claim on the obligaiions because the beneficiaries of the Estate of Minnie Murray

reached an agreement in 1992 that transferred the debt to themselves as joint community property.

The general law on standing as correctly identified by the Probate Court pfovides:

Standing refers to a “[a] party's right to make a legal claim or seek judicial
enforcement of a duty or right.” Black's Law Dictionary 1413 (7th ed.1999).
“Standing is ... that concept of justiciability that is concerned with whether a
particular person may raise legal arguments or claims.” 1A C.J.S. Actions § 101
(2005). It concemns an individual's “sufficient interest in the outcome of the
litigation to warrant consideration of [the person's] position by a court.” Id

Powell ex rel. Kelley v. Bank of Am., 379 S.C. 437, 665 'S.E.2d 237, 241 (Ct. App. 2008).

“’Generally, a party must be a real party in interest to the litigation to have standing.’ Sloan v.
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Eriends of the Hunley, Inc., 369 S.C. 20, 28, 630 S.E.2d 474, 479 (2006). ‘A real party in interest
1s a party with a real, material, or substantial interest in the outcome of the litigation.” /d.” Hill v.

S.C. Dep't of Health & Envtl. Control, 389 S.C. 1, 22, 698 S.E.2d 612, 623 (2010).

The Probate Court correctly concluded that the Estate of Minnie Holmes Murray is not tfle .
real party in interest and has no standing to pursue this claim because any debt owed under the
1980 Settlement Agreement is the community property of the three Daughters. That conclusion is
supportéd by the clear and express language of fhe 1992 Agreement that the debt “shall become
community property between Pamela Murray Stack, Elizabeth E. Murray and Catherine Peronneau
Murray Smith on a joint, not a several basis.” The conclusion is further supported by the sworn
testimony of Appellant Elizabeth Murray and her sister Pamela in their April 3, 2013 affidavits
that they had “entered into a mutual agreement that all obligations due under the note dated April
22,1980 are community property between us, on a joint, not several basis.”

Other supportive evidence is the fact that during the same time frame that they executed
the 199é transfer agreement, the Daughters also executed a Release in connection with a “Final
Account,” liquidating assets and discharging Appellant as the PR. And, not fo be overlooked, is
the fact that the 1980 Settlement Agreerﬁent itself involved the Daughters in their individual
capabcities and expressly cox}teﬁlplated concluding the administration of the Estate of the late
Minnie Holmes Murray. Appellant also acknowledged in the “Dear Daddy” letter discussed below ‘
that the three' Daughters had agrf;ed to share equally in all monies on this debt,.and that t'he debt
was owed to his “original daughters” as his “first three children.” Accordingly, the Probate Court
correctly disallowed the claim as presented because the debt no longer belonged to the Estate of
Minnie Murray after 1992, and the ruling is AFFIRMED. Moreover, Iregardless of who had

standing, the claim was properly disallowed because it was barred by the statute of limitations.
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B. Statute of Limitations:

Pursuant to the Probate Code, in the absence of a waiver, "‘no claim wﬁhich was rbarred by
aﬁy statute of limitations at the time of the decedent's death shall be allowed or paid.” S.C. Code
Ann. § 62-3-802(a). Mr. Murray defaulted on the note in 1986, and thus, the statute of limitations
had long expired by the time the claim was presehted after Mr. Murray"s death in 2007. To avoid
the bar from her cielay, the Appellaht claims that the debt was revived when Mr. Murray allegedly

acknowledged and reaffirmed the debt by signing a letter written and presented to him by Elizabeth

I -
I

Murray in February 2006.

The letter ({generally referrgd to as the “Dear Daddy” letter), dated February 9, 2006, is a
rambling seVen—page docurﬁgnt in which Elizabe;h Murray génerally complains about hér Fatﬁerfs
estate planning decisions and jealous anger over his intentions to make bequests to his long-time
companion/lif? pal;tner (Helen Flynn), his son-in-law (Hﬁton Smith), and his fourth daughter
(Brianna); and she aléo exprésses concern about her liability to her Mother’s Estate as\ the
éxecutrix. She {;nplored her Féthér to “formall§ certify below that you are in agreement with your
original stated obligation to Mommy’s Estafe:”

I must hz;ve yotll, as soon as poésible, memorialize this agreement tﬁat those monies

are due, as outlined in the 1980 agreement (see attached), by you to her Estate,

whether on a currently due basis or as part of debt that will be due upon your death
as a valid claim to the three of us. (Emphasis in original).

Aokkk

I must ask you affirm this decades old debt owed to your first three children, which
you have always stated is your intention, both legally and as our father. '

This letter was not presented with the claim or the Petition for Allowance; rather, it was not until

several months after the PRs denied her claim (February 2009), that Appellidnt producéd the letter

. that Mr. Murray’s former paramour (Dana Flavin) had supposedly “uncovered” while cleaning out

her office. \
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As stated by the Probate Court, when the statute of limitations expires, it bars a legal action
to collect the debt, but it does not erase the debt. In re Vaughn, 536 B.R. 670, 677 (Bankr. D.S.C.
2015). Stale debts may be revived by either partial payment of the debt or a signed writing. 1d.

(quoting S.C. Code Ann. § 15-3-120 (2015)):

No acknowledgment or promise shall be sufficient evidence of a new or continuing
contract whereby to take the case out of the operation of this chapter unless it be
contained in some writing signed by the party to be charged thereby. But payment
of any part of principal or interest is equivalent to a promise-in writing.

Howev;:r, any such new promise to pay “’must amount to an unqualified admission of a subsisting
legal liability and must be established By evidence unambigu(;us and full.”” Id. (quoting Black v.
White, 13 S.C. 37, 40 (S.C.1880)). “Where a new promise is relied on to recover a debt which is
barred by the statute of limitations, such new promise must be a clear and e‘xp(lici't promise to pay

the debt sued on, or such an unqualified and unequivocal admission that this particular debt is still

due as will imply a promise to pay such debt, otherwise such new promise will be insufficient to

warrant a reconry of such debt.” Suber v. Richards, 61 S.C. 393, 402, 39 S.E. 540, 542 (1901).
It seems to be the general doctrine that the writing, in order to constitute an acknowledgment
must recognize an existing debt, and that \it should contain nothing inconsistent with an intention

on the part of the debtor to pay it.”” Id. at 543 (quoting Manchester v. Braedner, 107 N. Y. 346,

14 N. E. 405, 1 Am. St. Rep. 831 (1887)). See also 4 Williston on Contracts §8:20 (4th ed.); 51
Am. Jur, 2d Limitation of Actions §§ 301, 314. | |
After oral argument was held on June 19, 2618, the Appellant Estate of Minnie Murray
submitted a letter to this Court attempting to raise a new issue on appeal challenging the Probate
CoLn't’s applicafion of South Carolina law on this acknowledgement issue by asserting that the
choice of law provision in the 1980 agreement requires application of Georgia law. However, the

Appellant has not preserved this choice of law issue for appellate review because she did not raise

e
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it in the Probate Court and she did not set forth any point on the choice of law in her Statement of

Issues on Appeal or in her appellate brief; in fact, the Appellant affirmatively cited and argued

South Carolina law. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003) (“In order

for an issue to be preserved for appellate review, it must have been raised to and ruled upon by the
trial judge.”); Rule 208(b)(1)(B), SCACR (“Ordinarily, no point will be considered which is not
set forth in the statement of issues on appeal.”); State v. Berry, 418 S.C; 500, 504, 795 S.E.2d 26,
28 (2016) (A party cannot make one argument at ‘trial and another ground on appeal.).
Furthermore, Georgia law does /not apply to the issue of whether the Dear Daddy: letter is a

sufficient acknowledgement to avoid the statute of limitations bar because it is a matter integral to

the remedy/procedure and thus the law of the forum applies. Paul Pegram & Co. v. Williams, 38

S.C.L. 219, 224, 227 (S.C. App. L. 1851) (“the remedies by which contracts are enforced, are to
be according to the lex fori”); Levy v. Boas, 18 S.C.L. 217, 219 (S.C. App. L. & Eq. 1831) (“the
form of the actioh, the course of judicial proceedings, and the time when the action must be

commenced, must be directed exclusively by the laws of the State, in which the action is brought™);

Gattis v. Chavez, 413 F. Supp. 33, 35 (D.S.C. 1976) (“the question of whether the statute of -

limitations bars a remedy in a given case is ordinarily a matter determined solely by the law of the
forum”, citing Levy v. Boas, supra.); see also Réstatement (Second) of Conflict of Laws § 142

(1971)(as to general rule that law of forum state applies to statute of limitations tolling provisions);

‘Lewis v. Gupta, 54 F. Supp. 2d 611, 616 (E.D. Va. 1999)(“the applicable statute of limitations and

its associated tolling provisions are procedural matters governed by the law of the forum state™).
While the Estate presented evidence from several sources to prove that the signature on the
Dear Daddy letter is not Mr. Murray’s, for the purposes of the summary judgment motion, the

. ) . i . .
signature was properly accepted as genuine. However, even considering the Dear Daddy letter in
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the light most favorable to the Appellant/Claimant, it does not constitute a clear and explicit

promise to pay the debt or an unqualified and unequivocal admission that the debt was still due to

imply a new promise to pay the debt under the legal standard as set forth in Suber v. Richard,
supra. As the Probate Court correctly held: “Nowhere in the letter does it contain a statement in
whicl\l it can be ascertéined that by sign>ing the letter the Decedent intended to repay the debt.” The
Probéte Coun’s conclusion is supported by the analysis in In re Vaughn, 536 B.R. at,A 677,
regarding a pfomise tha£ “the debt will ‘come in to be paid with my,other debts,’ then the debt is

not revived.” (Citing Horlbeck v. Hunt, 26 S.C.L. 197, 201 (S.C.Ct.App.1841)). The Dear Daddy

letter contains similar-equivocal language anticipating that the debt may not be due until Father’s

AN

death as evidenced in the language that the debt was due “whether on a curréntly due basis or as
part of debt that will be due upon your death as a validv claim t/o the three of us.” In addition,'the
letter contains an equivocétion that the debt was due “both legally and as our father.” Accbrdingly,
in the absence of a sufficient acknowledéement, the Probaie Court correctly disallowed the claim
as barred by the statute of limitationbs.
c. ’ Laches; - |

|

“Laches is neglect for an unreasonable and unexplained length of time, under

v
1~

* circumstances affording opportunity for diligence, to do what in law should have been done.”

Jario

Hallums v. Hallums, 296 S.C. 195, 198, 371 S.E.2d 525, 527 (1988) (citing Byars v. Cherokee

County, 237 S.C. 548, 118 S.E.2d 324 (1961)). v“Under the doctrine of laches, if a party, knowing

- his rights, does not timely assert them, but by unreasonable delay causes his adversary to incur

]
expenses or otherwise detrimentally change his position, then equity will ordinarily refuse to

enforce these rights.” Muir v. C.R. Bard, Inc., 336 S.C. 266, 296, 519 S.E.2d 583, 599 (Ct. App.

1999). This is certainly a case of unreasonable delay. Appellant sat on her rights and “laid in

10



wait” for 22 years until Mr. Murray passed away to pursue a claim for Mr. Murray’s alleged default
and as a result, the Estate has been prejudice;d by the fact that the clock has been running on interest
calculations (at a rate of 12%) for over twenty yeérs, such that Appellant now claims she and her
two sisters are entitled to over $6 million for an originai debt of a little over $200,000. In view of
the 22-year delay and the serious prejudice, the Probate Court ruled that she is ;10\& barred from
asserting her claim by the equitable doctrine of laches as well as the statute of limitations.

The Appellant argues that laches is an equitable defense and does not apply to the legal
claim to collect on the debt. Whether the particular ground be statute of limitations or laches, in
éither, the ultimate conclusion is that the claim was presented far too late. Accordingly, the claim

was properly disallowed and the Probate Court’s ruling is AFFIRMED.

11 Claim by Elizabeth Murray as Elizabeth-’s Stylesetters

Elizabeth Murray attended the New Ydrk School of Interior Design and established her
own interior design company, Elizabeth’s Stylesetters. At various times, Mr. Murray hired his
Daughter for design projects, including the Inn at Quogue, a New York property owned by Mr.
Murray and Hilton Smith. Appellant ceased working at the Inn in 2002. After her Father died,
she asserted this claim against his "Estate for reimbursement for ?ertaiﬁ expensés supposedly

incurred with her work at the Inn. However, her claim is not supported by any specific invoice(s)';

rather, she relies upon a letter she drafted, dated July 21, 2007—j ust two weeks before her Father

! During the probate litigation, Appellant produced a jumble of hundreds of pages of unorganized
receipts, invoices, credit card statements and spreadsheets attempting to establish a foundation for
her claim. The Estate’s co-PR, James Ma, who was Mr. Murray’s bookkeeper of all records and
payments and worked with Mr. Murray during Elizabeth Murray’s employment at the Inn,
reviewed the records and confirmed that Ms. Murray is not owed any money related to her
employment at the Inn. -

11



JBH |12

died, purp(;rting to be an agreement by Mr. Murray to pay Appellant for work at the Inn (as well
as other monies supposedly owed in conjunction with her divorce). |

The Estate moved for summary judgment on grounds that the letter 1s not a valid
contractual basis for the claim because Mr. Murray did not possess the reqﬁisite mental capacity
to enter into a legally binding contract during those last days of his life.> The Probate Court
properly declined to grant summary judgment on the factual dispute as to whether Mr. Murray had
the méntal capacity when he signed the letter; however, the Probate Court did correctly grant |
summary judgment on the alternative ground that the Appellant is judicially estopped to claim
that her Father had the legal mental capacity to execute the July 21, 2007 letter based on statements
she made in pripr legal proceedings declaring that ht;,r Father already was mentally incompetent‘
and incapable of handling his own affairs before July 2007.

The South Carolina Supreme Court adopted the doctrine of j\ldicial estoppel in Hayne Fed.

Credit Union v. Bailey, 327 S.C. 242, 25-52, 489 S.E.2d 472 (1997), based on a policy concern
that “for the judicial process to function properly, litigants must approach it in a truthful manner.”
“When a party has formally asserted a certain version of the facts in litigation, he cannot later

change those facts when the initial version no longer suits him.” Id. In Cothran v. Brown, 357

S.C. 210, 215~16, 592 S.E.2d 629, 632 (2004), the Court later adopted/articulated the elements

necessary for the doctrine to apply:

(1) two inconsistent positions taken by the same party or parties in privity with one
another; (2) the positions must be taken in the same or related proceedings
involving the same party or parties in privity with each other; (3) the party taking
the position must have been successful in maintaining that position and have
‘received some benefit; (4) the inconsistency must be part of an intentional effort to

2 The Estate presented evidence from Mr. Murray’s personal physician that recounted his dire
medical condition and cognitive impairment during those last weeks of his life, and the MUSC
physician testified to a reasonable degree of medical certainty, that as of May 2007, Mr. Murray
did not have the mental capacity to enter into a contract. '

12
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mislead the court; and (5) the two positions must be totally inconsistent. See Carrigg
v. Cannon, 347 S.C. 75, 83, 552 S.E.2d 767, 772 (Ct.App.2001).

The Probate Court properly considered each of these elements. As referenced above, the Murrays
were embroiled in litigation in 2006 involving a trust, and during that litigation, Appellant made
numerous representations that her father was mentally incompetent for a period of time that
included his last weeks.> Apart from the trust l?tigation, the Appellant alleged that Mr. Murray
lacked mentalgéapacity in the guardianship proceeding in the Probate Court during July 2007.
Based on these ﬁlings yand proceedings each element has been met to apply judicial estoppel to
disallow this claim. Accordingly, ihe Probate Court’s ruling is AF FIRMED on this ground.
CONCLUSION

WHEREFORE, based on the foregoing, the Probate Court ‘pyroperly | granted éummary
judgment to the Estate, disallowing the claim made by Elizabeth Murray on behalf of the Estate of
Minnie Holmes Murray for the alleged debt arising from a 1980 Settlement Agreement, and.that
ruling is AF FIRMEb. The Probat¢ Court also properly granted summary judgment to the Estate
disallowing the claim made by Elizabeth Murray as owner of Elizabeth’s Stylésetters, and that
ruling is AFFIRMED.

AND IT IS SO ORDERED.

e (o) _—
The Honorablg Jennifer B/McCoy
Circuit Court Judge, Ninth Judicial Circuit

Charleston, South Carolina
August IE‘ , 2018

? While the Estate of William Murray in 'no way concedes that William Murray was, in fact,
mentally incapacitated at all times alleged by Ms. Murray, the Estate maintains that he clearly did
not have the requisite capacity to enter into the subject contractual documents only two weeks
prior to his death. : :

13
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\/\ November 1, 2016. Present at the hearing were Molly H. Craig, Esq., Robert H. Hood, Sr., Esq

IN THE STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
’ )
COUNTY OF CHARLESTON ) Case No: 2007-ES-10-1116
. REcEv
IN THE MATTER OF: ) @EIVED
"THE ESTATE OF WILLIAM E. ) ORDER GRA%PHJC? %QION
MURRAY ) FOR SW‘UP&MENT
) ‘ Of Appeals
1 ) v .
Hearing Date: July 25, 2017
Presiding Judge: Tamara C. Curry '
Plaintiff’s Attorneys: Molly H. Craig, Esq., Robert H. Hood, Sr.,

Esq., Jean Marie Jennings, Esq., and Edward
G.R. Bennett, Esq. _
Respondent’s Attorneys: George Kefalos, Esq. Oana D. Johnson,
Esq., Barry 1. Baker, Esq., and Stephen
Slotchiver, Esq. '
Court Reporter: Janice N. Shepherd, CSR, RPR

V THIS MATTER came before the Court for hearing on July 25, 2017 on the Motion for

Summary Judgment filed by the Estate of William E. Murray, against Elizabeth Murray on

and Jean Marie Jennings, Esq., as attorneys for the Estate of William E. Murray, George J.
Kefalos, Esq., Oana D. Johnson, Esq., Barry I. Baker, Esq., and Stephen M. Slotchiver, Esq., as

] ,
attorneys for Elizabeth Murray, John B. Hagerty, Esq., as attorhey for Hilton C. Smith, Jr., J ames
L. Dugg\an, Esq., as attorney for Catherine Murray-Smith and Brianna Rodriguez, Richard S.
Rosen, Esq., as Special Fiduciary to the Estate, and Daniel F. Blanchard, IIL., Esq., on behalf of
Mr. KRosen. .

The Estate’s Motion for Summary lexdgmentlis predicated upon several grounds, as to the
claim by the Estate of Minnie Holmes Murray: (1) Elizabeth Murray lacks standing to make
claims on behalf of the Estate of Minnie H. Murray; (2) Elizabeth Murray is judicially estopped

from claiming she is owed money which she failed to claim under oath during her divorce \
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proceedings; (3) the claim is baJ;red by the statute of limitations; and (4) the claim is barred by
the doctrine of laches. As to the qlaim by Elizabeth Stylesetters: (1) Elizabeth Murray is
judiciaily estopped from making this claim because the debt is based on a July 21, 2007 letter
and Elizabeth Murray claimed the Decedent did not have mental capacity on November 17,
2006; (2) the Decedent did not have the capacity to enter into a contract promising payment of
funds fourteen days prior to his death; and finally, (3) Elizabeth Murray failed to assert a claim
against the Decedent within the requisite statute of limitations. The Estate argues that Sumrhary
Judgment should be émted because no disputed material issue of fact exists, therefore, they are

entitled to judgement as a matter of law. Rule 56, SCRCP. Upon careful review of the ﬁie,

properly presented evidence, argument of counsel, and facts viewed in the light most favorable to -

the non-moving party, the Estate’s Motion for Summary Judgment is hereby GRANTED.
\\Q L The Standard for Summary Judgment. | |
\/\ Summary Judgment is a drastic remedy and should be cautiousle graﬂted only when it

/ﬂ’ " is shown that there exists “No genuiﬁe issue as to any material fact and that the moving party is
§:ntitled to judgment as a matter of law.” Rule 56(c), SCRCP; See also McNair vs. Rainsford, 33
S.C. 332, 342, 499 S.E.2d 488, 493 (Ct. App. 1998). “The Court must construe all ambiguities, ‘
conclusions, and inferences arising from the evidence against the moviné parties; however, the
opposing party may not rest upon mere allegations or denials, but must respond with specific facts
showing é genuine issue.” City of Columbia vs. Town of Irmo, 3 1 6S.C. 193 195, 1{4 7S.E.2d 855,
857 (1994). Where the underlying burden of proof is by a preponderance of the evidence, South
Carolina courts are clear that the non-moving party need only produce a “mere scintilla” of

evidence to withstand summary judgment. Turner vs. Millimon, 392 S.C. 116,122, 708 S.E.2d
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766,769 (2011),; Hancock vs. Mid Southi:Management Co., Inc.,381 S8.C. 326, 330-331, 673 S.E.2d
801-803 (2009). '
I1. Background and Procedural History
1. William E. Murray (“Decedent”) died testate on August 7, 2007, as a resident of
Charleston County, South Carolina. In accordance with the Decedent’s Last Will and
Testament, Hilton C. Smith, Jr. an@ Hongjiang (James) Ma were qppointed as Co-

Personal Representatives on September 21, 2007.

- !

2 On June 3, 2008, Elizabeﬂ; Murray filed two creditor’s claims against the Estate of
William E. Murray. Ms. Murray’s first claim was filed on behalf of the Estate of

' Minnic Hblmes Murray iﬁ :the érpount of $6,260,845.70. The second claim was filed
on behalf of Ms. Muna;’s company Elizabeth Stylesetters in the amount of
$538,034.00. |
The claim on behalf of the Estate of Minnie Holmes Murray is predicated on a

Settlement Agreement, dated April 22, 1980, between the Deceden

Elizabeth Edwards Murray, Pamela Holmes Murray, and Catherine Peronneau

Murray-Smith.

5. On August 21, 2008, Hilton C. Smith, Jr., as Co-Personal Representative of the Estate

of William E. Murray, filed a Notice of Disallowance of Claim as to the claims made
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by the Estate of Minnie Hole's Murray and Elizabeth’s Stylesetters, stating that the
|
claims were not properly made and barred by the statute of limitations.

On SeptemBer 22, 2008, Elizabeth Murray filed a Petition for Allowance of Claim for

- both the claim of the Estate of Minnie H. Murray and for the claim of Elizabeth

Stylesetters.

On October 31, 2016, the Estate of William E. Murray filed its Motion for Summary

’Judgment.

Findings of Fact in the nght Most Favorable to Elizabeth Murray

Construed in the llght most favorable to Ehzabeth Murray, as the non-moving party,

following are the facts before the Court on the Motion for Summary Judgment.

AC—
\p
)

%

As to the first cred1tor s claim made on behalf of the Estate of Minnie Holmes Murray:

1.

In 1967, the Decedent borrowed $142,685 from his wife, Minnie Holmes Murray.
Following the death of Minnie Holmes Murray, on June 18, 1967, the note became

the property of her Estate.

. On April 22, 1980, the Decedent entered into a Settlement Agreem'ént (“1980

Agreement”) with his three (3) daughters, namely: Elizab_eth Edwards Murray,
Pamela Holmes Murray, and Catherine Peronneau Murray-Smith, as the beneficiaries
of the Minnie Holmes Murray Estate. In the 1980 Agreement, the Decedent agreed to
pay $240,000 plus 8% interest rate and a default interest rate of 12%. The Decedént
also transferred a life insurance pdliéy to the Estate of Minnie H. Murray in the
amount of $385,000, to compensate fo-r losses related to the unpaid debt.

The Decedent made 6 yearly payments pursuant to the 1980 Settlement Agreement,

however, February 24, 1986 was the last time the Decedent made a payment pursuant
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to the 1980 Agreement. The Decedent also stoéped paying the premiums on the life
insurance bolicy. |

4. Between 1998 and 2006, Elizabeth Murray wrote the Decedent several letters
inquiring into the 1980 Agreement and asking the Decedent to make payment on the
debt or to reestablish the debt owed.

5. On February 9, 2006, a letter was written ‘from Elizabeth Murray to the Decedent
asking the Decedent to make éayments pursuant to the 1980 Agreement. According
to Elizabeth Murray, the Deceﬂent signed the letter in which he recognized the debt.

As to the second creditor’s qlaim made on behalf of Elizabéth’s Stylesetters:

6. EIiiabeth’s Stylesetters had an interior decorétmg compan}‘f owned and operated by
Elizabeth Murray.

7. Elizabeth Murray filed a claim on Ibehalf of her company, Elizabeth’s Stylesetters, in
the amount of $538,034.00. '

8. The claim stems from work done by Elizabeth’s. Stylesetters at the Inn, which
includes interior decorating work done by Elizabeth Murray and items tﬁat were left
at the Inn. |

9. According to Elizabeth Murray, the Decedent signed an agreement on July 21, 2007,
two weeks prior to the Decedent’s death, to pay back Elizabeth’s Stylesetters for the

work done at the Inn.

IV.  Conclusions of Law
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The Estate raises arguments for Summary Judgment as to both claims filed by Elizabeth
Murray on behalf of the Estate of Minnie H. Murray and Elizal;eth’s Stylesetters. Summary
Judgment in regards to each claim will be discussed separately.

| A. The Claim of Elizabeth Murray on Behalf of the Estate of Minnie Holmes
Murray for $6,260,845.70.

The Estate makes four arguments in support of their Motion for Summary Judgment as to
, |

the claim filed on behalf of the Estate of il\/ﬁnm'e Holmes Murray: (1) Elizabeth Murray lacks

standing to make claims on behalf of the Estate of Minnie H. Murray; (2) Elizabeth Murray is’

judicially estopped from claiming she is owed money which she failed to claim under oath

1

during her divorce proceedings; (3) the claim is barred by the statute of limitations; and (4) the

é claim is barred by the doctrine of laches. The /COUI‘t finds that all arguments are valid with the

A

/ exception of the argument 2, regarding judicial estoppel.
Lack of Standing

!

1. Courts in South Carolina have c;onsistently held that “standing refers to ‘[a] party’s
right to make a legal claim or seek judicial enforcement of a duty or right.” Powell v.
Bank of America, 379 S.C. 143 7, 444 (Ct. App. 2008) (citing’Biack’s Law Dictionary
1423 7" ed. 1999). “[S]tanding is ... [the] éoncépt_ of justifiability that is concerned
with whether a particular person may raise legal arguments or claims.” Id. (citing 1A
CJS. Actionsb§ 101 (2005)). “A real party in interest for' purposes of standing is a
paryy with a real, material, or substantial interest in the outcome of the litigatibn.”
Hillv. S.C. Dep 't of Health & Envtl. Control, 389 S.C. 1,22, 698 S.E.2d 612 (2010)

(citations omitted).

Page 6 of 16



|
|
.
!
|

2. Under Rules 17 and 81 of the South Carolina Rules of Civil Procedure, all actions

N

commenced in Probate Court must be prosecuted in the name of the real party in
. interest. Real party in interest is defined as “one who has a real, material, or
| substantial interest in the subject matter of the action, és opposed to one who has only
a ngminal or technical interest in the action.” Sea Pines Ass’n for Protection of
Wildlife, Inc. v. South Carolina Dept. of Natural Resources, 345 S.C. 594, 600 (2001)
(citation omitted).

3. Elizabeth Murray filed a claim against the Estate of William E. Murray as Executrix
of the Estate of Minnie H. Mul'lrray. However, on December 12, 1992, Elizabeth
Murray, along with her sisterslllPamela Holmes Murray and Catherine Peronneau
Murray Smith, as the beneficiaries of the Estate of Minnje Holmes Murray, entered

~ into an agreement to transfer the deb’( owed by the Decedent from the Estate of

Minnie Holmes Murray to the three beneficiaries, jointly. The December 12, 1992

agreement stated the following:

This letter constitutes an agreement by and between Pamela Murray Stack,
Elizabeth E. Murray and Catherine Peronneau Murray Smith, the three
beneficiartes of the Estate of Minnie Holmes Murray, Deceased, that the
* " total obligation owing from {Will; tolthe'Estate as outlined in
-a prior agreement dated April 22, 1980 between William E. Murray and the
above-mentioned three beneficiaries, as well as accrued interest, penalty
interest, interest owned on his loans from the New England Life Insurance
policy, as well as the accrued interest thereon and other monies whmh ) may
become due shall become commumty property between u

Any monies remitted thereon to any one or more
beneﬁmanes shall impose and constitute liability and obligation on that
beneficiary(ies) to remit a pro-rata share to the other parties to this
agreement. :

Release, Refunding, Receipt and Indemnity Agreement, signed and notarized by the three
sisters and beneficiaries of the Minnie H. Murray Estate on December 12, 1992.
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Elizabeth Murray’s sworn affidavit dated April 3, 2013 states that she entered into a

4.
mutual agreement with her sisters, Pam Murray and Catherine Murray Smith, that ali
obligations due under the note dated April 22, 1980 are community property between
us [three sisters], on a joint, not a several basis (see Elizabeth Murray Affidavit, April
j, 2013 para. 30). 9

5. Based on the December 12, 1992 Agreemént as well as the confirmation by Elizabeth
Murray in her affidavit dated April 3, 2013, the Court finds that any obligation due
under the 1980 Agreement is (Iiue_ to Elizabeth Murréy, Pamela Murray and Catherine
Murray Smith, j ointl.y, not to t!klle Estate of Minnie Holmes Murray.

6. ix ofithe Estatc'of Minnic Holmes Murray; is

7. Accordingly, the Motion for Summary Judgment on the ground of Lack of Standing
is granted. |

Statute of Limitations 1

8. Pursuant to S.C. Code Ann. Section 62-3-802, no claim which was barred by any
statute of limitations at the time of the decedent’s death shall be allowed or paid.

9. S.C. Code of Laws Ann. Section 15-3-530(1) proyides that suit must commence -

e

“within three years (on) an action upon a contract, obligation, or liability, expressed

or implied...”. i

_10. A cause of action for breach of contract begins to accrue upon breach, or upon the later

of the date of breach or the date upon which the breach should have been discovered

by the exercise of reasonable diligence. Maher vs. Tietex Corp., 331 S.C. 371, 500

S.E.2d 204 (Ct. App. 1978).
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11. The Statute of Limitations does not extinguish a debt, therefore, debts can be revived

by partial payment of the debt or “some writing signed by the party to be charged

thereby”. In re Vaughn, 536 B.R. 670, 677 (2015); see also S.C. Code Ann. Section 15-

3-120. “The’new promises  befimplicdias

R

bsisting legaliliabilit
‘established by evi indefull? @%@Thu\s, when a party expressly
admits the debt exists, but in doing so also expressly states he will not péy the debt,
in;tead stating the debt will ‘come in to be paid with my other debts,” then the debt is

not revived.” Id. (citing Horlbeck v. Hunt, 26 S.C.L. 197, 201 (S.C. Ct. App. 1841).

12. “Where a new promise is relied on to recover a debt which is barred by the statute of

V " limitations, such new promise must be a clear and explicit promise to pay the debt
\/ ) . . - .
sued on, or such an unqualified and unequivocal admission that this particular debt

e )

is still due as will imply a promise to pay such debt, otherwise such new promise will
be insufficient to warrant a recovery of such debt.” Suber v. Richards, 61 S.C. 393, 401
(S.C. 1901) (emphasis adde\d). The rule is “the writing, in order to constitute an
acknowledgment, must recognize an existing debt, and that it should contain nothing
inconsistent<with an intention on the part of the debtor to pay 1|t Id at 402.

13. The basis of the claim by the Estate of Minnie H. Murray is a 1980 Agreement, in
which the Decedent entered into an agreement with his three children, from his
marriage to Minnie H. Murray, to pay the Estate of Minnie H. Mu;ray $240,000. The

L]ast payment made By the Decedent pursuant to that agreement was made o‘n February

24, 1986. Therefore, it is clear that the three-year Statute of Limitations under S.C.

Code Ann. Section 15-3-530(1) has run.
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14. Elizabeth Murray argues thaif the Decedent revived the 1980 Agreement on February |
9, 2006, when the Decedent l'lsigned a letter written by Elizabeth Murray, which asked
that the Decedent recognize tlihe‘debt of over $5 million owed by the Decedent to the
Estate of Minnie H. Murray. “:

15. Taking the facts in the light rr!'llost favorable to Elizabeth Murray, as the non-moving

‘pa.rty, even if the February 9, 12006 letter was properly signed by the Decedent, it does

not constitute a clear and exf)licit promise to pay the debt, or such an unqualified

and unequivocal admission that this particular debt is still due as will imply a

promise to pay such debt as stated in Subér v. Richard (emphasis added). Nowhere in
(// the letter does it contain a statement in which it can'be ascertained that by signing the
letter the Decedent intended to repay the debt. /
16. Accordingly, the Motion for Sumﬁlary J udgmeni on the ground of Statute of

Limitations is granted.

Doctrine of Laches ,
17. The equitable doctrine of laches states it “is neglect for an unreasonable and
unexplained length of time, under circumstances affording opportunity for diligence,
to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198
(1988) (citing Byars v. Cherokee County, 237 S.C. 548 (1961)) |
18. To establish the affirmative defense of laches, a party must establish (1) delay, (2)
~ unreasonable delay, and (3) prejudice. Hallums at 199. Applying the doctrine of

laches is “highly fact specific and each case must be judged by its own merits.”

Emeryv. Smith, 361 S.C. 207, 216 (Ct. App. 2004). The doctrine of laches may be
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applied to claims at law whe"lre the statute of limitations has expired. Treadway.v.
Smith, 325 S.C. 367, 378, 4 7||? S.E.2d 849 (S.C. Ct. App).

19. It is clear through the letters \‘;Nritten by”l‘Elizabeth'Murray to the Decedent, that she
was waiting until the Decedent passed to pursue a claim for the Decedent’s default of
the 1980 Agreement in order to avoid family strife. However, that is an unreasonable
delay and as a result Elizabett“;x Murray is claiming that the Estate is owed over $6 |

. N .
million dollars on an original lidebt of $240,000.

20. The claim made by Elizabeth IlMurray, on behalf of the Estate of Minnie H.‘Mun*ay, 1S

the first legal action taken by }ll‘ilizabeth Murray against the Decedent for default on

the 1980 Agreement, which oécmed in 1986. The Estate of Williﬁn E. Murray
would be severely prejudiced if Ms. Murray is allowed to collect on a debt in which
she waited 22 years to pursue any legal actions.

. As stated above, Elizabeth Murray’s claim is outside the statute of limitations,. -

therefore her claim is also barred pursuant to the doctrine of laches.

. Accordingly, the Motion for Summary Judgment on the ground of doctrine of laches

is granted.

B. The Claim of Elizabeth Murray on Behalf of Elizabeth’s Stylesetters for

.$538,034.00
The Estate make three arguments in support of their Motion for Summary Judgment.as to

the claim filed on behalf of Elizabeth’s Stylesetters: (1) Elizabeth Murray is judicially estopped
from making this claim because the debt is based on a July 21, 2007 letter and Elizabeth Murray
claimed the Decedent did not have mental capacity on November 17, 2006; (2) the Decedent did

not have the capacity to enter into a contract promising payment of funds fourteen days prior to '
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“his deatﬁ; and finally, (3) Elizabeth Mul!ray failed to assert a clai;n‘ againslt’the vDecederit within
the requisite statute ‘of limitations. The )Coun finds that only the first argument is appropriate for
Summary Judgment proceedings. The sécond argument raised by the Estate argues that the
Decedent lacked mental capacity to enter into the July 21, 2007 contract, which Elizabeth
Murray-contends the Decedent agreed toi pay Elizabeth’s Stylesetters $538,034.00. The second
argument is an argument of fact not law (see SCRCP Rule 56). The third argument raised by the
Estate is predicated on the finding that thl_e Decedent lacked the capacity to enter into the July 21,

: |
2007 agreement, therefore, it is not apprc%priate for Summary Judgment.
Judicial Estoppel ’[ |
iy {
A C (/ L JudiciaJ estoppel “precludes a,party from adopting a position in conflict with one

earlier taken in the same or related litigation.” Hayne Fed. Credit Union v. Bailey,

-

Ve .

\& 3278.C. 242, 251 (1997). The purpose of judicial estoppel is to “protect the integﬁty

/r a/g \/W of the judicial process or the integrity of the courts.” Jd. The doctrine of judicial |

5\\ \ estoppel, therefore, “punishes those who take the truth-seeking function of the system
lightly” Id at252.

2. “Judicial estoppel is an equitable concept that prevents a litigant from asserting a
positibn inconsistent with, or in conflict with, one the litigant has greviously asserted
in the same or related proceeding. Cothran v.. Brov;)n, 357 8.C. an 0, 215 (2004). The
South Carolina Supreme Céurt has gdopted the doctyrine of judicial estoppel as it
relates to matters of fact. Hayne Federal Credit Union v. Bailéy, 327 8.C.242, 489
S.E.2d472 (1997). f

3. Inorder for the doctrine to apply, the following elements must be met:

(1) two inconsistent positions taken by the same party or parties in privity
with one another; (2) the positions must be taken in the same or related
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proceedings involving tHe same party or parties in privity with each other;
(3) the party taking the posmon must have been successful in maintaining
that position and have recelved some benefit; (4) the inconsistency must be
part of an intentional effort to mislead the court; and (5) the two positions
must be totally inconsistent.

Cothran at 21 5-(1 6; See Carrigg v. Cannon, 347 S.C. 75, 83, 552 S.E.2d 767, 772
(Ct. App. 2001).

4.

( .
{

Elizabeth Murray states in her Memorandum in Opposition that “Elizabeth’s
Stylesetters, as represented by Elizabeth Murray, maintains that Mr. Murray remained
lucid and competent and exercl';ised free will just a few days before his death.” (Pet’r.
Mem. Opp’n Summ. J. 14). 1

In November of 2006, Elizabe]'lth Murray was involved in litigation in New York in
which she sought to have the ﬁ)ecedent removed as a trustee to the Samuel Freeman
Trust (“Samuel Freeman Trust Litigation™). Ms. Murray commenced this litigation
because she was removed by the Decedent as one of the trustees to the Samuel
Free\man Trust.

During the course of the litigation, Elizabeth Murray filed a verified Answer aﬁd
Cross-Petition iﬁ which she stated “WEM [the Decedent] lacked and lacks the
requisite mental capacity té intelligently and knowingly execute a document that -
purported to remove Elizabeth [Murray] as a Trustee.” Ms. Murray also alleged “Over

the past several yéars WEM’s physical condition and mental competency have

become severely impaired. As of this date he is unable to fully focus upon,

‘understand and deal with basic and fundamental business and financial matters.”

(Estate’s Ex. to Memorandum in Support of Motion for Summary Judgment No. 54)
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There was not a judicial determination regarding the capacity of the Decedent during
the Samuel Freeman Trust Litigation, however, Elizabeth Murray was reinstated as
one of the trustees to the Samuel Freeman Trust.

F urth,ermore, Elizabeth Murray commenced actions in this Court in July of 2007
stating that the Decedent lack mental capacity and needed a guardian appointed for
his protection. |

The requirements first requirement for judicial estoppel, as stated in })aragraph 3 of
this section, is that two inconsistent positions must be taken by the same parties or
parties in privity with one ano'lther. In the Samue] Freeman Trust Litigation, Elizabeth

Murray took the position that Ethe Decedent lacked the requisite mental capacity to

!
execute the documents that removed her as trustee in November of 2006. In this case

|
Elizabeth Murray is ta.king'the'I positi/on that the Decedent had the requisite mental
: [

capacity to enter into an agreement to pay Ms. Murray over one-half of a million
p g pay

dollars in July of 2007. Furthermore, around the same time that Ms. Murray stated

that the Decedent had the mental capacity to enter into the agreement to pay her, she

was also representing to this Court that the Decedent lacked the mental capacity to

make decisions regarding his wellbeing.

A .
_

. The second element of judicial estoppel is that the positions must be taken in the

same or related proceedings involving the same party. The issues in both the Samuel
Freeman Trust Litigation and this issue is whether the Decedent had mental capacity.
In the éamuel Freeman Trust Litigation, it was whgther the Decedent had the mental
capacity to remove Elizabeth Murray as trustee, in which Elizabeth Murray claims he

did not. In this case, it is whether the Decedent had the mental capacity to enter into

Page 14 of 16



11.

an agreement to pay Elizabeth Murray $538,043.00, in which Elizabeth Murray
claims he did.

Elizabeth Murray a}gues that Samuei Freeman Trust Litigation and t’his Estate matter
are not related proceedings, however, the Court in Hayne Fed. Credit Union v. Bailey
judicially estopped a pérson from taking one position in a divorce proceeding and
another in a foreclosure action. Although the proceedings on their face may be
different the Court reasoned tl:hat as long as the issue itself is the same then the second

|
element of judicial estoppel i$ met.

!

-

. The third element of judicial estoppel is that the party must have been successful in

maintaining that position andreceived some benefit. Although there was no
¢ |

adjudication as to the Decedent mental capacity in the Samuel Freeman Trust

~ Litigation, Elizabeth Murray was reappointed as trustee as a result of the litigation.

- Also, this Court appointed a temporary guardian for the Decedent as a result of Ms.

14.

Murray filings.

R N

. The fourth element of judicial.estoppel is that the inconsistency must be part of an

intentional effort to mislead the court. The fifth element is that the positibns must be
totally inconsistent. Elizabeth Murray has alleged that the Decedent lacked the mental
capacity to remove her as trustee in the Samuel Freeman Trust Litigation and the
Decedent had the mental capacity to promise to pay her $53§,043.00.

Elizabeth Murray has alleged that the Decedent lacked mental capacity and had
mental capacity at different points throughout the latter stages of the Decedent’s life.
The position tha’; is taken by Ms. Murray is that: which best suits her financially. Ms.

Murray is misleading the Court by stating that the Decedent had mental capacity to
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| execute a contract fourteen ciliays prior to his death while also stating that the Decedent
lacked mental capacity in N(l'livember of 2006.
15. Therefore, as a matter of laV\l( and for the integrity of the Courts, the Court finds th;n
- Ms. Murray is judicia_lxly stop;ped ﬁ;)m claiming Mr. Murray had the capacity to
execute the July 21, 2007 document which she purports is the basis for this claim.
16. Accordingly, the Motion for Smnmmy Judgment on the ground of judicial estoppel is
I
granted.
V. Conclusion :
For the foregoing reasons, Respo'pdent’s-M_otion for Sumrhary J udgmer{it is hereby

GRANTED.

. %iw[/ :

Tarhara C. Curry
| (0 /\ : : Associate Judge of Probate
'/]/a/ g { _ ' " Charleston County

September 98{2017
Charleston, South Carolina

Cizrk Probata Court

Charleston County, Scuth Carclina
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT

)
COUNTY OF CHARLESTON ) CASE No. 2007-ES-10-1116
) - ORDER TO AMEND
IN RE: ) ORDER GRANTING MOTION
THE ESTATE OF WILLIAME. ) FOR SUMMARY JUDGMENT
- ~ MURRAY )
‘ )
)
Hearing Date: July 25, 2017
Presiding Judge: Tamara C. Curry
Plaintiff’s Attorneys: Molly H. Craig, Esq., Robert H.

Hood, Sr., Esq., Jean Marie
Jennings, Esq., and Edward G.R.
, Bennett, Esq.

Respondent’s Attorneys: George Kefalos, Esq. Oana D.
Johnson, Esq., Barry I. Baker, Esq.,
and Stephen Slotchiver, Esg.

Court Reporter: Janice N. Shepherd, CSR, RPR

This Court has received and verified information that has been determined

to be a clerical error in the recorded Order dated September 28, 2017. Pursuant to Rule

59(e) of the South Carolina Rules of Civil Procedure, the Court may correct clerical
mistakes in judgments or orders. The Petitioner sough a Motion for Summary Judgement
and the motion was granted. The Ordered erroneously stated “For the foregoing reasons,
Respondent’s Motion for Summary Judgment is hereby GRANTED”.' This is a clerical
error and the correct language should read “For the foregoing reasons, Petitioner’s

Motion for Summary Judgment is hereby GRANTED.”

)

\

" THIS MATTER came before the Court for hearing on July 25, 2017 on the
Motion for Summary Judgment filed by the Estate of William E. Murray, against
Elizabeth Murray on November 1, 2016, Present at the hearing were Molly H. Craig,

Esq., Robert H. Hood, Sr., Esq., and Jean Marie Jennings, Esq., as attorneys for the Estate
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of William E. Murray, George J. Kefalos, Esq., Oana D. Johnson, Esq., Barry I. Baker,
Esq., and Stephen M. Slotchiver, Esq., as attorneys “for Elizabeth Murray, John B.
Hagerty, Esq., as attorney for Hilton C. Smith, Jr., James J. Duggan, Esq., as attorney for
Catherine Murray-Smith and Brianna Rodriguez, Richard S. Rosen, Esq., as Special
Fiduciéry to fhe Estate, and Daniel F. Blanchard, 1I1., Esq., on behalf of Mr. Rosen.

The Estate’s Motion for Summary Judgmentl is predicated upon several grounds,
as to the claim by the Estate of Minnie Hol\mes Murray: (1) Elizabeth Murray lacks

standing to make claims on behalf of the Estate of Minnie H. Murray; (2) Elizabeth

Murray is judicially estopped from claiming she is owed money which she failed to claim

under oath during her divorce proceedings; (3) the claim is barred by the statute of
limitations; and (4) the claim is barred;;by the doctrine of laches. As to the claim by
Elizabeth Siylesetters: 1) Eliiabeth Murray is juéiciaﬂy estopped from making this claim
because the debt is based on a J;ly 21, 2007 letter and Elizabeth Murray claimed the
4Decedent did not have mental capacity on November 17, 2006; (2) ‘the Decedeﬁt did not
have the capacity to enter into a contract promising payment of funds fourteen days prior
to his death; and finally, (3) Elizabeth Murray failed to aséert a claim against the
Decedent within the requisite statute of limitations. The Estate argues that Summary
Judgx;lent should be granted because no disputed material issue of fact exists, therefore,
they are entitled to judgement as a matter of law. Rule 56, SCRCP. Upon careful review
of thé file, properly presented evidence, argument of counsel, and facts viewe;i in the
light most favorable to the non-moving party, the Estaté’s Motion for Summary

Judgment is hereby GRANTED.

I. The Standard for Summary Judgment.
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Surﬁmary Judgment is'a drastic remedy and should be cautiously granted only

when it is shown that there exists “No genuine issue as to any material fact and that the

_ moving party is entitled to judgment as a matter of law.” Rule 56(c), SCR\CP; See also
McNair vs. Rainsford, 33 §.C. 332, 342, 499 S.E2d 488, 493 (Ci App. 1998). “The Court

must conjstrue all ambiguities, conclusions, and inferences arising from the evidence

against the moving pafties; however, the opposing. party may not rest. upon nfére

allegations or demnials, but must respond with specific facts showing a genuine issue.”

City of Columbia vs. Town of Irmo, 316 SC 193, 195, .44_7 S.E 2d 835, 857 (Jb94).

Where the underlying burden of proof 'is by a preponderance of the evidence, South

v

Carolina courts are clear that the non-moving party need only produce a “mere scintilla”

& of evidence to withstand sumﬁam judgment. Turner vs. Millimon, 392 S.C. 11 5,] 22, 708

- S.E.2d 766,769 (2011); Hancock vs. Mid South Managemeni‘ Co., Inc.,381 S.C. 326, 33 0-

| 331,673 S.E.2d 80] 803 (2009).
Q)\(}Y Background and Procedural History -l ‘
\ 0\ 1. William E. Murray (* Decedent”) died testate on August 7, 2007, as a remdent of
| Charleston County, South Carolina. In accordance with the Decedent’s Last
Will and Testament, Hilton C Snuth Jr. and Hongjiang (James) Ma were
appointed as Co- Personal Representanves on September 21, 2007.
" 2. On June 3, 2008, Elizabeth Murray filed two 'creditor"s clairﬁs agaiﬁst the Estate
of William E. Murray. Ms. Murray’s first claim was filed on’behalf of the
Estate of Minnie Hoimés Mourray in the. amount of $6,260,8.45.70. The second
claim was filed on behalf of Ms. Murray’s company Elizabeth Stylesetters in

the amount of $538 034.00.
. \‘
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claim was filed on behalf of Ms. Murray’s company Efizabeth Stylesetters in
the amount of $538,034.00.
~— 3. The claim on behalf of the Estate of Minnie Holmes Murray is predicated on a
Settlement Agreement, dated April 22, 1980, between the Jbecedent ‘and his
three (3) daughters who are the beneficiaries of the Estate of Minnie Holmes
© Murray, namely: Elizabeth Edwards Murray, Pamela Holmes Murray, and
Catherine Peronneau Murray-Smith.
4. The claim on/behalf of Elizabeth’s Stylesetters was made by Elizabeth Murray as
‘ president of the interior design .company. The claim is based on
reimbursement of various expenditures of her business for work done at the
Inn of Quogue (“the Inn”), a hotel and restatrant formerly owned by the
Decedent and Hiltop C. Smith Jr. |
5. On August 21, 2008, Hiiton C. Smith, Jr., as Co-Personal Representative of the

Estate of William E. Murray, filed a Notice of Disallowance of Claim as to the

claims made by the Estate of Minnie Holes Murray and Elizabeth’s
Stylesefters, stating that the claims were not properly made and barred by the
statute of limitations.

6. On September 22, 2008, Elizabeth Mhrray filed a Petition for Allowance of Claim
for both the claim of the Estate of Minnie ‘H. Murray and fér the claim of
Elizabeth Stylesetters.

7. On October 31, 2016, the Estate of V\}iliiam E. Murray filed its Motion for
Summary Judgment.

II1. Findings of Fact in the Light Most Favorable to Elizabeth Murray
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Construed in the light most favorable to Elizabeth Murray, as the non—mcving

party, following are the facts before the Court on the Motion for Summary Judgment.

As to the first creditor’s claim made on behalf of the Estate of Minnie Holmes
Murray:

1.

{

i

In 1967, the Decedent borrowed $142,685 from his wife, Minnie Holmes
Murray. Following the deathof Minnie Holmes Murray, on June 18, 1967, the
note became the property of her Estate.

On April 22, 1980, the Decedent entered into a Settlement Agreement (“1980

Agreement”) with his three (3) daughters, namely: Elizabeth Edwards Murray,

Pamela Holmes Murray, and Catherine Peronneau Murray-Smith, as the
beneficiaries of the Minnie Holmes Murray Estate. In the 1980 Agreement,
the Decedent agreed to pay $240,000 plus 8% interest rate and a default

o

interest rate of 12%. The Decedent also transferred a life insurance policy to

the Estate of Minnie H. Murray in the amount of $385,000, to compensate for

S
losses related to the unpaid debt.

The Decedem made 6 yearly payments pursuént to the 1980 Settlement
Agreement, however, February 24, 1986 was the last time the Decedent made
a payment pursuant to the 1980 Agreement. The Decedent also stopped
paying the premiums on the Iife’insurance policy. |

Between 1998 and 2006, Elizabeth Murray wrote the Decedent several letters
inquiring into the 198-0 Agreement and asking the Decedent to make payment

on the debt or to reestablish the debt owed. N

Page 50f 18



5. On February 9, 2006, a letter‘was written from Eiizabeth Murray to the
Decedent asking the Decedent to make payments pursuant to the 1980
Agreement. According to Elizabeth Murray, the Decedent signed the letter in
which he recognized the debt.

As to the second creditor’s claim made on behalf of Elizabeth’s Stylesetters:

6. Elizabeth;é Stylesg‘fters had an interior decoratiﬁg company owned and
operated by Elizabeth Murray.

7. Elizabeth Murray filed a claim on behalf of her company, Elizabeth’s
Stylesetters, in the amount of $538,034.00.

8. The claim stems from work done by Elizabeth’s Stylesetters at the Inn, which
includes interior decorating work done by Elizabeth Murray and items that
were Ieﬁ at the Inn.

.9. According to Elizabeth Murray, the Decedent signed an agreement on July 2(1 ,

2007, two weeks prior to the Decedent’s death, to pay back Elizabeth’s

Stylesetters for the work done at the Inn.

IV.Conclusions of Law
The Estate raises arguments for Summary Judgment as tojboth claims filed by
Elizabeth Murray on behalf of the Estate of Minnie H. Murray and Elizabeth’s
Stylesetters. Summary Judgment in regards to each claim will be discussed
separately.
A. The Claim of Elizabeth Murray on Behalf laf the Estate of Minnie

Holmes Murray for $6,260,845.70.
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The Estate makes four arguments in support of their Motion for Summary
Judgment as to the claim filed on behalf of the Estate of Minnie Holmes Murray: (1)
Elizabeth Murray lacks standing to make claims on behalf of the Estate of Minnie H.
Murray; (2) Elizabeth Murray is judicially estopped from claiming she is owed money
which she failed to claim under oath during her divorce proceedings; (3) the claim is
barred by the statute of limitations; and (4) the claim is barred by the doctrine of laches.
The Court finds that all arguinents are valid with the exception of the argument 2,
regarding judicial estoppel.

Lack of Standing

1. Courts in South Carolina have consistently held that “standing refers to ‘[a]

party’s right to make a legal claim or seek judicial enforcement of a duty or
right.” Powell v. Bank of America, 379 S.C. 437, 444. (Ct. App. 2008) (citing
Black’s Law Dictionary 1423 7" ed. 1999). “[S]tanding is ... [the] concept of
justifiability that is concerned with whether a particular person may raise legal
arguments or claims.” Id. (citing 1A C.J.S. Actions § 101 (2005)). “A real
party in interest for purposes of standing is a party with a real, material, or
substantial interest in the outcome of the litigation.” Hz‘ll\/ v. SC. Dep'’t of
Health & Envtl. Control, 389A S.C. 1, 22, 698 S.E2d 612 (2010) (citations
omitted). | ' | - |
2. Under Rules 17 and 81 of the South Carolina Rules of Civil Procedure, all
actions commenced in Probate Court must be proseéuted in the name of the
real \parly in interest. Real party in interest is defined as “one who has a real,

material, or substantial interest in the subject matter of the action, as opposed

Page 7 of 18



/3.

Release, Refunding, Receipt and Indemnity Agreement, signedﬂand nolarized by
the three sisters and benefi
12, 1992.

4. Elizabeth Murray’s sworn affidavit dated April 3, 2013 states tilat she entered

to one who has only a nominal or technical interest in the action.” Sea Pines
Ass’n for Protection of Wildlife, Inc. v. South Carolina Dept. of Natural

Resources, 345 S.C. 594, 600 (2001) (citation omitted).

Executrix of the Estate of Minnie H. Murray. However, on December 12,

1992, Elizabeth Murray, along with her sisters Pamela Holmes Mﬁrray and

Minnie Holmes Murray, entered into an agreement to transfer the debt owed
by the Decedent from the Estate of Minnie Holmes Murray to the three

beneficiaries, jointly. The December 12, 1992 agfeement stated the following:

This letter constitutes an agreement by ‘and between Pamela

‘ Murray Stack, Elizabeth E. Murray and Catherine Peronneau

Murray Smith, the three beneficiaries of the Estate of Minnie
Holmes Murray, Deceased, that the total obligation owing from
William E. Murray to the Estate as outlined in a prior agreement
dated April 22, 1980 between William E. Murray and the above-
mentioned three beneficiaries, as well as accrued interest, penalty
interest, interest owned on his loans from the New England Life
Insurance policy, as well as the accrued interest thereon and other
monies which may become due, shall become community property
between Pamela Murray Stack, Elizabeth E. Murray and Catherine
Peronneau Murray Smith on a joint, not a several basis. Any
monies remitted thereon to any one or more beneficiaries shall
impose and constitute liability and obligation on that
beneficiary(ies) to remit a pro-rata share to the other parties to this
agreement. )

into a mutual agreement with her sisters, Pam Murray and Catherine Murray

Smith, that all obligations due under the note dated April 22, 1980 are
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Ve community property between us [three sisters], on a joint, not a several basis
(see Elizabeth Murray Affidavit, April 3, 2013 para. 30).

5. Based on the Decémber 12, 1992 Agreement as well as the confirmation by
Elizabeth Murray in her affidavit dated April 3, 2013, the Court finds tha} any
obligation due under the 1980 Agreement is due to Elizabeth Murray,'Pame\la
Murray and. Catherine Murray Smith, jointly, not to the Estate of Minnie
Holmes Murray. |

6. Therefore, Elizabeth Murray, as Executrix of j&he Estate of Minnie lemes '
Murray, is not the party who has a claim to any {obﬁgation on the note.

7. 'Accordingly, the Motion for Summary Judgment, on the ground of Labk of
Standing is granted. | |

Statute of Limitations |

8. Pursuant to S.C. Code Ann. Section 62-3-802, no claim which was barred by

any statute of limitations at the time of the decedent’s death shall be allowed

or paid.

9. SC Code of Laws Ann. Section 15-3-530(1) provides that suit must
commence “within three years {on) an action upon é contract, obligation, or
liability, expressed or implied...”.

10. A cause of acijidn for breach of contract begin{s to accrue upon breéch, or upon

the later of thé date of breach or the date ﬁpon which the breach should have
been discovered by the exercise of reasonable diligence. Maher vs. Tietex

Corp., 331 8.C. 371, 500 S.E.2d 204 (Ct. App. 1978).
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1.

13.

The Statute of Limitations does not extinguish a debt, therefore, debts can be
revived by partial payment of the debt or “some writing signed by the party to
be charged thereby”. In re Vaughn, 536 B.R. 670, 677 (2015); see also S.C.
Code Ann. Section 15-3-120. ‘;The new promise to pay ‘may be implied as
well as expressed,'but it must amount to an unqualified admission of a
subsisting legal liability and must be established by evidence unambiguous
and full’. Jd. “Thus, when a party expressly admits the debt exists, but in
doing so also expressly states he will not pay the debt, instead stating the debt

will ‘come in to be paid with my other debts,” then the debt is not revived.”

¢
Id. (citing Horlbeck v. Hunt, 26 S.C.L. 197, 201 (S.C. Ct. App. 1841).

. “Where a new promise is relied .on to recover a debt which is barred by the

statute of limitations, such new promise must be a clear and explicit promise
to pay the debt sued on, or such an unqualified and unequivocél admission
that this particular debt is still due as will imp\lvy a promise to pay such debt,
otherwise such new promise will be insufficient to warrant a recovery of such
debt.” Suber v. Richards, 61 8.C. 393, 401 (S.C. 1901) (emphasis added). The
rule is “the writing, in order to constitute an acknowledgment, must recognize
an existing debt, and that it should contain nothing inconsistent with an
intention on the part of the debtor to pay it. Jd at 402.

The basié of the claim by the Estate of Minnie H. Murray is a 1980

Agreement, in which the Decedent entered into an agreement with his three

. children, from his marriage to Minnie H. Murray, to pay the Estate of Minnie

H.\Munay $240,000. The last payment made by the Decedent pursuant to that

~
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agreement was made on February 24, 1986. Therefore, it is clear that the
three-year Statute of Limitations under S.C. Code Ann. Section 15-3-530(1)
has run.

14. Elizabeth Murray_argues that the Decedent revived the 1980 Agreement on
Fébruary 'Q, 2006, when the Decedent signed a letter written by Elizabeth
Mur;a)/r’, which asked that the Decedent recognize the debt of over SS/million
owed by the Decedent to the Estate of Minnie H. Murray.

15. Taking the facts in the light most favorable to Elizabeth Murray, as thé non-
moving par%y, even if the February 9, 2606 letter was properly signed by the

- Decedent, it does not constitute a clear and explicit promise to pay the debt,

or such an unqualified and unequivocal admission that this particular debt is

still due as will imply a promise to pay such debt aé stated in Suber v. Richard
(emphasis added). Nowhere in the letter does it con;ain a statement in which it
can be ascertained that by signing the letter the Decedent intended to repay the
debt.

16. Accordingly, the Motion for Summary Jﬁdgment on the ground of Statute of
Limitations is granted. | |

Doctrine of Laches

17. The equit{able doctrineﬂ of laches states it “is neglect for an unreasonable and
unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.” Hallums v. Hallums,

296 S.C. 195, 198 (1988) (citing Byars-v. Cherokee County, 237 S.C. 548

(1961)) v
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18.

19.

20.

To establish the afﬁnnative defense of laches, a party must establish (1) delay, .
(2) unreasonable delay, and (3) prejudice. Hallums at 199. Applying the
doctrine of laches is “highly fact specific and each case must be judged by its
own merits.” Emery v. Smith, 361 S‘Ci 207, 216 (Ct. Aép. 2004). The doctrine
of laches may be applied to claims at law where the statute of limitations has
expired. Treadway v. Smith, 325 S.C. 367, 378, 479 S.E2d 849 (S.C. Ct.
App)-

1t is clear through the letters written by Elizabeth Murray to ‘;he Decedent, that
she was waiting until the Decedent passed to pursue :; claim for the
Decedent’é default of the 1980 Agreement in order to avoid family strife.
However, that is an unreasonable delay and as a resuit Elizabeth Murray is
claiming that the }..?state> is owed over $6 million dollars on an original debt of
$240,000.

The claim made by Elizabeth Murray, on behalf of the Estate of Minnie H.
Murray, is the first legal action taken by Elizabeth Murray against the
Decedent for default on the 1980 Agreement, which occurred in 1986. The

Estate of William E. Murray would be severely prejudiced if Ms. Murray is

-~ allowed to collect on a debt in which she waited 22 years to pursue any legal

21.

22.

actions. .

As s£ated above, Elizabeth Murray’s claim is outside the statute of limitations,
therefore her claim is also barred pursuant to the doctrine of Iaches.
Accordingly, the Motion for Summary Judgment on the ground of doctrine of

laches is granted.
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B. The Claim of Elizabeth Murray on Behalf of Elizabeth’s SQleseﬁeré

for $538,034.00
The Estate make three arguments in shpport of their Motion for Summary
'Judgment as to the claim filed on behalf of Elizabeth’s Stylesetters: (1) Elizabeth Murray

is judicially estopped from making this claim because the debt is based on a July 21,

2007 letter and Elizabeth Murray claimed the Decedent did not have mental capacity on

November 17, 2006; (25 the Decedent did not have the capacity to enter into a contract
promising payment of funds fourteen days prior to his death; and\ﬁnally, (3) Elizabeth
Murray failed to assert a claim against the Decedent V\;ithin the requisite statute of
limitations. The Court finds that only the first argument is appropﬁate for Summary
Judgment proceedings. The second argument raised by the Estate argues that the
Decedent lacked mental capacity to enter into the July 21, 20.()7 contract, which Elizabeth
Murray contends the Decedent agreed to pay Elizabeth’s Stylesetters $538,034.00. The-
second argument is an argument of fact not law (see SCRCP Rule 56). The third
argument raised by the Estate is predicated on the finding that the Décedent lacked the
capacity to enter into the July 21, 2007 agreement, therefore, it is not appfopriate for
Summary Judgment.
Judicial Estoppel
1. Ju()iicial estbppel “precludes a party from adopting a positiqn in conflict with”
one earlier taken in the same or related litigation.” Hayne Fed. Credit Union
v. Bailey, 327 S.C. 242, 251 (1997). The purpose of judicial estoppel is to

“protect the integrity of the judicial process or the integrity of the courts.” Id.
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The doctrine of judicial estoppel, therefore, “punishes those who take the
’ truth-seeking function of the system lightly” Id. ar 252.

2. “Judicial estoppel is an equitable concept that prevents a litigant from
asserting a position inconsistent with, or in conflict with, one the litigant has -
previously asserted in the same or related proceeding. Cothran v. Brown, 35{7
S.C. 210, 215 (2004). The South Carolina Supreme Court has adopted the
doctrine of judicial estoppel as it relates to matters of fact. Hayne Federal
Credit Union v. Bailey, 327 S.C.242, 489 S.E.2d 472 (1997).

3. In order for the doctrine to apply; the following elements must be met:

(1) two inconsistent positions taken by the same party or parties in
privity with one another; (2) ‘the positions must be taken in the
same or related proceedings involving the same party or parties in
privity with each other; (3) the party taking the position must have
\ been successful in maintaining that position and have received
some benefit; (4) the inconsistency must be part of an intentional
effort to mislead the court; and (5) the two positions must be

totally inconsistent. ‘

Cothran at 215-16; See Carrigg v. Cannon, 347 S.C. 75, 83, 552 S.E.2d
767, 772 (Cr. App. 2001).

4. Elizabeth Murray states in her Memorandum in Opposition that “Elizabeth’s .
Stylesetters, as represented by Elizabeth Murray, maintains that Mr. Murray
remained lucid and \co“mpetent and exercised free will just a few days before
his death.” (Pet’r. Mem. Opp’n Summ. J. 14).

5. In November of 2006, Elizabeth Murray was involved in litigation in New
.York in which she sought to hav; the Decedent removed as a trustee to tﬁe

Samuel Freeman Trust (“Samuel Freeman Trust Litigation”). Ms. Murray
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commenced this litigation because she was removed by the Decedent as one

of the trustees to the Samuel Freeman Trust.

IS

. During the course of the litigation, Elizabeth Murray filed a verified Answer

and Cross-Petition in which she stated “WEM [the Decedent] lacked and lacks

the requisite mental capacity to intelligently and knowingly execute a

document that purported to remove Elizab;ath [Murray] as a Trustee.” Ms.
Murray also alleged “Over the past several years WEM’s physical condition
and mental competency have become sevefely impaired. As of this date he is
unable to fully focus upon, understand and deal vwith_ basic and fundamental
business and financial matters.” (Estate’s Ex. to Memorandum in Support of

Motion for Summary Judgment No. 54)

. There was not a judicial determination regarding the capacity of the Decedent

dﬁring the Samuel Freeman Trust Litigation, howéver, Elizabeth Murray was

reinstated as one of the trustees to the Samuel Freeman Trust.

. Furthermore, Elizabeth Murray commenced actions in this Court in July of

2007 stating that the Decedent lack mental capacity and needed a guardian

appointed for his protection.

. The requirements first requirement for judicial estoppel, as stated in paragraph

3 of this section, is that two inconsistent positions must be taken by the same
parties or parties in privity with one another. ‘Ix; the Samuel Freeman Trust
Litigation, Elizabeth Murray took the posﬁion that the Decedent lacked the
requisite mental capacity to execute the documents that removed her as trustee

in November of 2006. In this case Elizabeth Murray is taking the position that
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10.

12.

the Decedent had the requisite mental capacity to enter into an agreement to
pay Ms. Murray over one-half of a million dollars in July of 2007.
Furthermore, around the same time th;at Ms. Murray stated that the Decedent
had the mental capacity to ente\r into the agreement to pay her, she was also
representing to this Court that the Decedent lacked the mental capacity to
make decisions regarding his wellbeing.

The second element of judicial estoppel ié that the positions must be taken in
the same or.related( proceedings involving the same party. The issues in both -
the Samuel Freeman Trust Litigation and.this issue is whether the Decedent

’

had mental capacity. In the Samuel Freeman Trust Litigation, it was whether

\
the Decedent had the mental capacity to remove Elizabeth Murray as trustee,
in which Elizabeth Murray claims he did not. In this case, it is whether the

Decedent had the mental capacity to enter into an agreement to pay Elizabeth

Murray $538,043.00, in which Elizabeth Murray claims he did.

. Elizabeth Murray argues that Samuel Freeman Trust Litigation and this Estate

matter are not related proceedings, however, the Court in Hayne Fed. Credit
Union v. Bailey judiciaily estopped a person from taking one position in a
divorce proceedin(g and another in a foreclosure action. Although the
proceedings on their face may bé different the Court reasoned that as long as
the issue itself is the same then the second element of judicial estoppel ié met.

The third element of judicial estoppel is that the party must have been
successful in maintaining that position and received some benefit. Although

there was no adjudication as to the Decedent mental capacity in the Samuel
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13.

Freeman Trust Litigation, Elizabeth Murray was reappointed as trustee as a
result of the litigation. Also, this Court appointed a_temporarj' guardian for the
Decedent as a result of Ms. Murray filings.

The fourth element of judicial estoppel is that the inconsistency must be part

i
of an intentional effort to mislead the court. The fifth element is that the

* positions must be totally inconsistent. Elizabeth Murray has alleged that the

14.

15.

16.

‘Decedent lacked the mental capacity to remove her as trustee in the Samuel

Freeman Trust Litigation and.the Decedent had the mental éapacity to promise
to pay \her $538,043.00.

Elizabeth Murra; -has alleged that the Decedent ‘lacked mental capacity -and
had mental capacity at different points throughout the latter stages of the |
Decedent’s life. Thé position that is tﬁken by Ms. Murray is fhat which best
suits her financially. Ms. Murray is misleading the Court by stating that the
Decedent had mental capacity to execute a contract fourteen days prior to his
death while also s‘gating that the Decedent lacked mental capacity in
November of 2006.

Therefore, as a matter of law and for tﬁe integrity of the .Courts, the Court
finds that Ms. Murray is judicially stopped from claiming Mr. Murray had the
capacity to execute the.hﬂy 21, 2007 documerﬁ which she purports is the basis
for this clairé.

Accordingly, the Moﬁon for Summary Gudgment on the ground of judicial

estoppel is granted.
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V. Conclusion -

For the foregoing reasons, Petitioner’s Motion for Summary Judgment is hereby

GRANTED. B
Tamara C. Curry
' Associate Judge of Probate
, . Charleston County

November __\2&, 2017 ' _ . ) N e

Charleston, South Carolina htest; Adttie Copymmy™ )

Cierk Probate Court

Charleston County, South Carolina
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