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Environmental Cansultants . 2520 Whitehall Park Drive: 704 504-3107
. Suite 450 FAX 704 504-3174

Charlotte; NC.2827:3 - - - .~ . - www.sesangineers.cam::

File No. 02221302.02

May 29, 2015
Revised: Juue 22,2015

-John Abematby
South Carolina Departmem of Health and Environmental
Solid Waste Groundwater Section .
- Bureau.of Land & Waste Managemcm
. 2600 Bull Street
Columbia, SC25201

Subject’~"  Operation, Mamtenance and’ Monitoring Plan - Soil Gas .Extracu*on System: R
Newberry County Class 3 Landfill
SW Permit #081007-1102.
Newberry, South Carolina

Dear Mr. Abemathy:

' On behalf:of Newberry County, SCS Engineérs submits.the Operanon Maintenance,’and Monitoring Plan
(OM&M .Plan) for the Soil Gas Extraction System for the Newberry County Class 3 Landfill (SW Permit _
DWP-117). The OM&M Plan-includes the Record. Drawmgs for the completed-Soil Gas-Extraction:-~~. - -
System as well as:the general guidelines for.the operation; maintenance. and monitoring activities for the.. *
system: - This OM&M Plan was:prepared-ta address: commment #3 in: the-:Corrective Measures: Study &
Selected Remedy approva] letter dated July 8§, 2014.

CERTIFICATION -
I, Steven C.-Lamb, hereby certify the Soil Gas Extraction System for the Newberry County Landfill was

construction in general accordance to the “Construction Drawings, Soil Gas Remedial Design” prepared
by SCS Engmeers dated November 11, 2014. Furthermore, 1 certify the system was designed in general

accordancewith the “Correctlve Measures Study (CMS) &' Selected Remedy” prepared by SCS Engineers P TS

datedJune 17 2014 . L s ~
_Ifyou have any questxons please contact me at 704-504-3307. ’ "1 _
R : \\\\\::'é"u s . m““’"";'?h:
Slncerely o vt 41?0 ' o\;“'\ O{
E . .. :5 ) MO (/ 7 : Ess
§ v:; : 8%6}&4{762. .5 ] OF 10% ."
L /S = 5 :"a? Mo, & = £ o ¥
Steven C. Lamb, PE '2,‘% W \'5' 23 g i A W
Vice President . T e, &S JARAS: %
%, & ormerett TS o
SCS ENGINEERS Y1, OF AUTY o " v"‘ PRt
| ’ ,"“ ] l““‘ “ "u.',\!. gm“‘“
ce: Mike szano Newberry County, Public Works Director / L?'/ !
Enclosure -

M:PROJECT FILES\02212302.02 - newbarry soil gas design\(jM&.M:Pla'n\dhdc omm plan tansmittal br: revisod:docx -

Offices Nationwide : ’ ' L+
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Operation; Maintenance, and Monitori n'q' Plan .
Soil-Gas Extraction System ’
Closed Newhberry County Landfill

Presented To:

Newberry County
. -1309 College Street
.- Newberry, South Carolina 29108 -

Presented From:.w .

. SCS ENGINEERS
2520 Whitehcll Park Drive, Suite 450
Charlotte, NC 28273
(704) 504-3107

, May 2015 .
File No..02212302:02 ",
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PREFACE::

This Operation, Maintenance, and Momtonng (OM&M) Plan has been prepared for Newberry
County-specifically for the Soil Gas-Extraction System at the closed Newberry County Class 3
Landfill in Newberry, South.Carolina: The:OM&M plan provides a description of the system
facilities, procedures for operating and monitoring the system, troubleshooting procedures, and
maintenance requrrements

Record Drawings, operating instructions and manufacturer's information for- the prlmary
equipment. are: contained'inthe. Appendices.of thePlan: :

This OM&M Plan has been written as a technical guide for Newberry County and the system
operator, who should become familiar with and fallow. the.information.contained.in the.Plan, . .

including the monitoring procedures; equipment:maintenance.procedures, andvinstructions for . = wriei v b

how and when to make operational adjustments. Additionally, Newberry County and the system
operator should. remain, alert to.activities and changing conditions at'the landfill that could
decrease the effectiveness of the soil gas extraction system.
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Qe INTRODYGTFONE . o o

This Operation, Maintenance & Monitoring Plan.(OM&M Plan).was prepared on the behalf of
Neéwberry County for the Newberry County Class 3 Landfill (Solid Waste Permit DWP-117).

This OM&M Plan was prepared to address the operation, maintenance; and monitoring .
requirements. for the.Soil Gas:Extraction.System located at the.closed Landfill. The Landfillis : -
located.at 423 Cockrell Road in Newberry, South Carolina approximately 2 miles east of the City
of Newberry (See Figure 1). . .

' Du€ to groundwater contamination‘(select volatile orgamic: compounds [VOCs} i select wells at -
concentrations above groundwater protection standards) and methane gas contractions exceeding
the regulatory limit in perimeter monitoring probes, a Corrective Measures Study was prepared
and.submitted to'SE DHEC inJune: 2014 pursuantto-61-r07:19¢ Part V- Subpart:E258:56: In
addition, .the Corrective-Measures: Study:included the‘selected:remedy purssarit‘to'61-107:19;

Part V, Subpart E 258.57. SCDHEC approved the Corrective Mcasures Study and Selected
Remedy - a Soil Gas Extraction System.

1.1 BACKGR O U KD

The Newberry County Landfiil is an unlined landfill.that accepted MSW from about 1972 until
Décember 1993, The 56.7-acre site includes two disposal areas — Phase 1, which 1s
approximately 27.2 acres, is located in the northern portion of the site, while Phase II, about 29.5
acres, is located in the southern portion of the site. As is typical of lTandfills that operated at that .
time, both disposal areas. are;unlined. :According to-historical-documents; both phases:werex . .
constructed and operated as “trench-style™ landfills. The design; construction, and-operation-of -
the landfill pre-dated EPA’s Subtitle D regulations for MSW landfills, which became effective
October 9, 1993.

The Phase II disposa) area was closed with a two-foot engineered soil cap in November 1994, In
accordance with South Carolina solid waste regulations and the Landfill’s Closure and Post
Closure Plan, the Landfill has perimeter gas monitoring probes and a network of groundwater
monitoring wells. . Details concerning.closure of the Phase.] disposal area are not available.

However, Phase.l ts currently area. hewﬂwvegeiaiedand FHO: kaewnv isible waste wrpresent : P orheEa
mdlc.axmg an adequate sotl cover: - SRR S-S et - ‘
Post-closure care, including subsurface methane gas-monitoring at the property boundary and Baree
groundwater monitoring and reporting, is being performed in accordance with the South Carolina .

Class 3 solid waste regulations, and has been ongoing since the mid-1990s. As a result of
intermittent elevated methane concentrations in several gas monitoring probes, the County o
initiated a phased corrective measures approach starting in 2006. An initial corrective measure
included the installation of a passivé vent trench in the eastern portion of the site, between the
waste boundary and the property boundary. While the passive corrective measures have
undoubtedly aided the venting of landfill gas (LFG) to the atmosphere, methane concentrations

in several gas monitoring probes around Phase Il remained above the compliance limit. Thus,

the existing passive measures were not sufficient, and a more aggressive approach to LFG
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mig:rat,iomcomno:l;\W-as.;requ&redno;achie.v.e;:compﬁancat:*—; t.e;tesreducesmethanesconcentrationsto. o .

below the compliance limit (the Jower explosive limit or LEL) at the compliance probes.

Thesnext-logical step in the phased corrective action program was the installation of-an’active (as.

opposed to passive). subsurface soil.gas collection system in.areas where methane concentrations -

remain above acceptable limits.

The current monitoring network at the Landfill consists of six (6) gas monitoring probes

" (GMPs), GMP-1 and-GMP-3 througt GMP-7, ‘as shown on Figure 2. These ‘compliance probes
..are-located-to-monitor subsurface: gas:concentrations at the:property boundary: Fhese-probes.are :
monitored on a semi-annual basis for the presence of methane gas.

) T;:'VQ‘.; e PURRP-OS B e s

The purpose of the soil gas extraction system is'to extract subsurface gas, including methane and

trace VOCs, from the subsurface so that the methane gas monitoring probes stay in compliance
(i.e., below 5 percent methane, which equates to 100 percent of the lower explosion limit (LEL)).
In.addition,.the extraction of subsurface gas:will reduce the potential. for VOCs.to mlgrate to
groundwater.

“The.purpose-of this OM&M Plan is to provide Newberry County and its consultants with a
comprehensive document that contains the maintenance requirements and the monitoring

requirements for the-soil gas extraction system. In addition, the purpose of this OM&M Plan:is s

1o provide-operating guidelines for the'systern: to-optimize its-effectiveness... -
1.3 SOIL GAS EXTRACTION SYSTEM OVERVIEW

The soil gas extraction system includes twenty four (24) extraction wells, spaced about 12510
150 feet, installed between the limits of waste and the property boundary. A vacuum is appfied*
to the wells via a 10-Hp blower and an underground piping network. The applied vacuum
withdrawals soil vapor from the subsurface. There are three zones (Zone A, B, and C) each with
its dedicated header pipe and a condensate sump, as follows:

UL Zone A Brtraction'wellsBW T URGUgHEW 8 o e,
* Zone BuEWDioEW-14, EW-16and EWsiZ > - &
* ZoneC: ES-1810 EW-25

Passive wells EW-26 and EW-27 were installed to the north of Zone C, and are not connected to
the active extraction piping system.

The Treatment Compound includes the blower enclosure, a vapor-phase activated carbon
canister, an air compressor, an aboveground storage tank for condensate, a piping control panel
with three actuated valves, and an electrical panel. An electronic control system allows

" automated operation of the three zones, and can be adjusted to control the timing for each zone.
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- A-condensate:sump.issfocated:at.arlow: point.withise thesheades:pipe:to.colect.condensate incthe  w.-
gas. Condensate is generated when the extracted gas cools down within the header pipe. A
pneumatic pump located in each sump pumps the condensate back 10 the storage tank located at
the‘Treatment Compound. . = ~owins : :

‘A summary of the. primary equipment and features of the soil gas extraction system are
summarized in Table' 1. The'Record Drawings for the soil gas extraction system are provided in
Appendix A and a Site Plan showing the extraction.wells is shown in Figure 3. Soil gas

- .extractiom. well.completion-logs-and: photographs of the: construction-are provided in Appendix B."

1.4  GENERAL SAFETY PRECAUTIONS

-LFG migration-and:- accumulation-can-create.ahazard;since the-methane-presentinLBEG.is. - .
combustible.- Methane.is-a colorlessyodorless gas-that-is-explosive at.concentrations between S
‘and 15 percent by volume in air-and when in the presence of oxygen and a source of ignition.

Since methane in LFG is combustible, the guiding criteria when working in areas where the

__presence.of LEG.is suspected.are to exercise caution, use methane. detection.instrumentation, and

“avoid producing a spark in these areas. Smoking should not be permitted while working.on or
within 25 feet of the LFG collection system. Personnel should use mtrmsncally safe ﬂashlxghts

- or: mmons, never matches or lighters, to assist in-visual inspection. ° ?

When conducting repairs, the operator should.isolate the repair area from LFG by closing.. . .-
appropriate valves, plugging the pipes,.and/or. shutting. down-portions of_the system. . Workers..

* also should remain alert to other nearby maintenance or construction-activities that could:damagg . .-~
the control system or cause personal injury.

LFG can collect in valve boxes, manhéies, electric panel boxes, the condensate collection
system, and any above--or below-grade enclosures on or near the landfill. The LFG collection. ..
system piping probably will be filled with LFG, whether or not the blowers are operating.
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This. section summarizes the maintenance requlrcments for the pnmary eqmpmem. A ' RN
maintenance:checklist form.in provided as. Exhibif: 1.* ¥ B

2T BLOWER" E’“N'C"I:"O"S‘U’R‘E‘*"' )
- The-Blower Enclosure:js:manufactured: by Geotech: The enclosure includes the following:~

¢ 10-Hp Blower
e 37-gallon Knockout Pot (KOP)
- e Yo-Hp.effluent transfer. pump. auKOB - SR et
-V ACUUME AU eSS« v - . : .
o_ Flowmeter

- The maintenance requxrements are provxded in Sectxon 4 of the manufacturer § operations
- .manual, which.is. prowded in:Appendix:Ci.. : :

22 ELECTRICAL INFORMATION

The electnca] service along Cockrell Road and at the site is 230V, 1-phase. Since the blower is a
3-phase blower, a static phase converter. is inclided on the electrical panel.

Electrical information or the: phase converter-and-other efectrical components is provided: i
Appendix D.

2.3 AlR COMP'RESSOR

An.air compressor is located in the treatment compound The air compressor is used to supply
compressed air to the pneumatic pumps located in the three condensate sumps. The air
compressor is manufactured by Ingersoll Rand. The compressor is 5-HP reciprocating
compmssot :with.an.80-gallon receiverditank. Accordiag t0sthe.compressor literature,:supplied by
o Ingersoﬂ Rand"and pwvxded‘m%ﬁsapem E;:ﬁit:cfollowmg pr%aopen&tmnal ehigtks shouid. be‘\
pérformvd %

. Drai'r;f.pon'densate from air tank : =
* Check oil level
¢ C(Clean air filter

Refer to Appendix E for more information.
2.4 VAPOR PHASE CARBON CANISTER

Although not required by regulation or permits, the system is equipped with a vapor phase
granular activated carbon (GAC) vessel The GAC vessel is manufactured by Tetrasolv. The.
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primary:purpose of the: GAC vesselisodor control='t.¢.,to remove (by adsorptionytrace: * = -~
concentrations of odiferous organic and sulfur-based compounds. It should be noted that the

~ GAC vessel does not treat/capture methane gas. The methane gas fraction in the extracted soil

" “vaporwill not be adsorbed in'the'GACivessel: therefore, smokinig is prohibited within the, ~
treatment compound: . -

o

- No routine maintenance or testing of the vapor phase activated carbon vessel is required. During
“any monitoring event or site visit, the vessel should be visually inspected for normal wear and
" tear, and odor levels; if any, should be:documented.” Tf/when'odors becomé significant, the
~ carbon:shoutd'be replaceds w00

Information on the GAC vessel is provided in Appendix F.

2.5 PNEUMAFTCPUMPLAND: STORAGE! TANKY

Three condensate sumps, -designated’CS=A; CS:Bi-and CS<C;-are [ocated at the low points within
each header system zone. The sumps are designed to collect condensate from the extracted soil

. gas. Each.sump is equipped.with.a-pneumatic.pump.~ A: 2-inch: diameter pipe.supplies
compressed air to operate the pump. A dual contained force main 27/4”) is used to convey the..
condensate back to the treatment compound and in a 1,000-gallon dual-walled above ground

' pofy storage tank. -

Pneumanc pump inspection and cleaning mtervals depend upon condensate quality, which varese» = -

from site to site. Initially, the pneumatic. pumps should be pulled, inspected, and cleaned about;

every 6 months. This interval can be adjusted:based.on experience. Procedures for removing thes.~ . - -

pump and re-installing the pump are provided in the literature (Appendix G) provnded by the
pump supplier, PumpOne Environmental, LLC.

Information on the storage tank is provided im Appendix ¥:

Liquids in the storage tank shall be dlSpOSCd of by the County. Pnor to dlsposal the County
should contact the local POTW and determme the Wwastewater profiling or analytical testing
requxrcmmts, if any Cer e

oy SN
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R S : - Monitoring/Formeic. .. L G 2000
Newberry County Landfill
_ Soil. Gas:Extraction System: - .
Date . ; ' : | Weather
. .Fechnician|. -
Equipment Comments/Condition o
Blower Enclosure B i
Blower » V
kop Liquid Level] |
Transfer Pump -~ ' C
 lGages
inlet vacuum: -
Outlet vaccum
“oefCarbon-Vessel:t -
Storage Tank - Liquid LevelL l
AIE:COMPressor
Air Compressor Shed :
Process Control Panel '
Actuated valves - Lo
Process Control Panel - =
Process Control Panel Gauges Vacuum Methane Temp. "
Zone A '
Zone B
Zone C
“Bigwer nler o . “
Inlet Gage at KOP (in. WC) T o : 4
Outlet Gage at KOP (in. WC)
Differential Pressure (in. WC)
Flow rate (SCFM)
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300 MONITORING REQUIREMENTS ©*~ +7
. This:section describes the:routine monitoring:for-the sail gasiextradtion system.....
3.1 SYS TVEM:' START UP-MONITORING .

-+ ..For the first three months, the system was monitored twice a month. The systern was
-+« substantially completed-on:May8,:2015.. Om:May-12, 2015, the fitst mohitoring round was Tt
conductedsby, SCS. - Dita-from.theiinitial.rounds of monitoring: arecontainédiin Appendix k. -~ ™

The objective of the initial three months of monitoring is to balance the well field and gaina
better understanding of how the extractian wells and.overall.system. penforms

3.2°  REGULAR SYSTEM MONITORING * = -« %

The soil gas extraction system should be monitored at least on a monthly basis. The following
~_monitoring should be performed.on. the system on the monthly, basis: ., . »

1. Measure and record the system vacuum, methane content and oxygen.content at'the -
sample ports located on the Header A: pipe, Header B pipe, Header C pipe, and the
blower inlet. These ports are located in the Treatment Compound. Perform this prior

- to and after. monitoring the well field.

2. Record the system flow: rate':fronrthc:ﬂow meter:located: inside the Blower Enclosaresr s ... ..

.3. Record the vacuum gauge readings on the inlet and outlet pipe at the knock out pot
located in the Blower Enclosure.

4. Measure and record the system vacuum, wellhead vacuum, methane content, and
oxygen content at each soil extraction well wellhead using a LandGEM gas analyzer,
or equivalent. Information on the well head is located in Appendix I

"y
&

) 5 Mgasure and record.tkeidifferential.prevsuri atross.the orifice plate lacated on the

. wallhead?: The: LandGEM: ‘gaSanatyzer: shou]d c’onven this readih to a flow rage inw

\z"«ndard cubnc feet per minutes{scém).. = AR TR - et d
6. Recox:d=the liquid level in the knock out-:pot, if any# T

7. Record the liquid level in the storage tank, if any.
8. Record the pressure gauge reading on the air compressor.
9. Record the stroke counters on the three condensate sumps (CS-A, CS-B, ahd CS-C).

Monitoring forms are provided in Exhibit 2 that could be used ‘to document the monitoring
activities. '
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3.3 . PERIMETER:PRQBES -4 .

As stated previously, there are six (6) permanent perimeter monitoring probes around the

27+ Landfill. These probes are.designated: GMP-1, GMP-3; GPNI-4, GMP-5; GMP-6; and-GMP-7. - -« -

These probes are monitored twice-a.year by the County and their results,are included in the.
Semi-Annual Groundwater Report, which is submitted to SCDHEC. The most recent probe. - 7
monitoring was performed by Rogers & Call¢ott o February 42015 *~ -

-~ = Itis recommended to monitorand-record the methane gas:concentrations ‘and the static pressure - %+ -
e n:aamonthly;basis‘a&thefourr:épcnimetez;grobe&thatzare.,adjac;ent;tmthe,—-sdi:l-egas'cxtraetim; wellss.

GMP-3, GMP-4, GMP-5 and GMP-6.
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Monitaring Form ... .

" Date

Technician} -

Newberry County Landfill

. Sail Gas.Extraction System. . .

L Weather|

Comments/Condition

JEquipment

Biower Enclosure

Biower

KQP

Liquid Levell l

“Nrransfer-Pempe. -

Gages * .

Inlet vacuum:

Outlet vaccum

Carbon.Vessel~ - -

Storage Tank

Liquid Level[ —I

Air:COMpressor -

» %

Air Compressor Shed

Process Control Panel

IActuated valves

Process Control Panel

Process Control Panel Gauges

Vacuum | Methane | Temp.

Zone A

Zone B

Zone C

" Blowérinlet

inlet Gage-at KOP {in. WC)

Outlet Gage at KOP {in. WC)

Differential Pressure {in. WC)

Flow rate (SCFM)
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Monitoring:Form <. - - .

Newberry County Landfill
-~ Soil Gas.Extraction.System . .

Date

- Technicianj:.

L

FETNN

Weather|

.Equipment

Comments/Condition

||Blower Enclosure

Blower

_llxop

" [rransfer-Pump ™ -

LiqUi‘c% Lévell — I

' fGages

Inlet-vacuum .-

Qutlet vaccum

- iCarbon Vessel- -

Storage Tank

Liquid Levell l

Aif compressor

Air Compressor Shed

Process Control Panel

Actuated valves

Process Control Panel

Process Control Panel Gauges

Vacuum Methane Temp.

Zone A
Zone B
Zone C
47 Biowirinlet- g L -
. LA B
’ “lnlet Gage at KOP {in. WC) Tl k

Outlet Gage at KOP (in. WC)

Differential Pressure (in. WC)

Flow rate (SCFM)
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21“-‘; 0 ~SYSTEM OPERATIONS
-..- As:previously stated. the.primary, objectives:of the. Soil:Gas Extraction, System: are:to: |

. Extract methane gas from the subsurface so. that the methane gas perimeter
monitoring prob‘esf-stay-’in».-'complig’n’ce-‘(-i-;cz,« below 5 percent ‘methane; which.equates»-."..
to 100 percent of the lower explosion limit (LEL))..

o Capture: traces»of»VOCsm\th&:subsurfacc gas, thereby reducmg the possibility of
‘migration to groundwater:

. Tomeet these objectives, the vacuum applied to the soil gas extraction wells should be such that
. .. it captures subsurface'gas:before itreacties the-property, boundary. However, the vacuum'appi:cd':"-'
bnould be minimalso’ ‘that éxcess methane:gas'is notalso drawn- out the miaste mass.. o ;

4.1 NORMAL OPERATIONS AND 'SYSTEM BALANACING -
' Normal operations should be“as follows>* - - b
- All three zones are open (valvc A, B, and C are open). -

». In general the applied vacuum at each well should be initially.set betwcen 1inches .
of water.column (in. WC) and ~10 in. WC. Alternanvely the well could be balanced -
based on an average: flow in the: 10 scfm range.

Based on the initial rounds of momtormg, this results in approximately 200 to 250 scfm of soil
gas being extracted from the 24 wells, or about 10 scfm per well. '

It is recommended to operate the system in this range for at least 6 months, possibly longer.

4.2 SYSTEM ADJUSTMENTS GUIDELINES

N

After; srx m,omhs of system.operation under.mhesmannai ganditions, it may be-bsneficial to re-

e’ - tbalance the Systemsbased @i the perimaterprobe readings, theindividuat-welihead teadings: onr. v .=+ e

the racthatie eontert-within each of the-threpzzouites. Forexsmple, it the methane content.from a
- particular wellysay EW-5, is less than 2 percent; EW-5' couid*be turned off or its applied vacuum
reduced to less than 1 in. WC. :

The methane content for each zone should also be examined. If the entire zone has methane
content in the 2 percent range, the entire zone could be operated less than 24 hours/day. Each
zone is equipped with an electric actuated valve which operates on a timer. The timer could be
set to allow the zone to operate only a few hours a day instead of 24 hours a day.

The goal of these two system adjustments is to allocate more blower capacity to areas of the
system where methane gas concentrations remain high, or where the perimeter probes are not in
compliance.

15 .
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_After-any adjustment; the'effects:ofithe:adiustments:shouldbeiexamined:This-would typicallyf.~-~. L. "

involve comparing the methane gas concentration at the six perimeter probes.

0980



OM&M Plan

K N6 wib enry-Coumpy Londfrll/ R et B SC5 ENGINEERS ’

SO ?EP@R*T:NGANDSYSTEMCLGsso‘UT

R ‘RLE.F!, ORTINGGREQUEREMENT S& v o e w7

Quarterly reports should be prepared and submitted. to SCDHEC. The quarterly reports shall
include the:following: = - -

« A general descnption of the system: - SR
o~ Summaryefihe.flow andimethane:contentéat. the Dblower. mlet
¢ Perimeter probe monitoring results.

s Summary of well head data (methane, oxygen).

_ I addition,.the:systemdata shiould be'providediin: the'Semi=Annual Givtindwater:and-Methane:
Monitoring Report and an Annual Groundwater and Methane Momtormg Reéport for the Landfill
to SCDHEC.. .

5.2 SYSTEM..CLOSE QUT-PROLCEDURES & wv
Pursuant to 61-107.19, Part V, Subpart E 258.58 (¢):
’ e. Remedies selected pursuant to Section 258.57 shall be considered complete when:

(1 The permittee complies with the groundwater protection standards. -
established in Section 258.55j or k at all points within the plume of contamination that lie:
beyond the groundwater monitoring well system, established in Section 258.51.a.

(2) Compliance with the groundwater protection standards established in
Section 258 j or k has been achieved by demonstraiing that concentrations of Appendix V.
constituents have not exceeded the groundwater protection standard(s) for a period of three
consectiviive years using statistical procedures and performance standards in Section 258.g and.
h. the Depatment may specify an alternative length of time during which the permittee shall
demonsrrate the concentrations-af Appendix v.eonstituents have note exceeded the groundwater

o i pzorec‘zon y'andard(zs) lakiog inio canssdewmn'w * klandy .

- :' LS

(a) Extent-andhi 0,“1 witlFation @ﬁzézerelease(s)

. (b) Behavior characleris'tzcs of the hazardous constituents in the
groundwater.

(c) Accuracy of monitoring or modeling technigques, including any
seasonal, meteorological, or other environmental variabilities that may affect the accuracy; and,

(@) Characteristics of the groundwater.
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James Randal! Davis
 Patrick J. Frawley
Jeff M. Anderson
John J. McCauley ¢
Carey M. Ayer A

R Davis | Frawley

¢ American Board of Trial Advocates Aftomeys at Law
8 Certified Circult Court Mediator
Direct Dial No.: (803)951-7419
E-mail: pat@oldcourthouse.com
VIA EMAIL ONLY
March 8, 2016
The Honorable Donald B. Hocker
Circuit Court Judge : -

Email: dhockerj@sccourts.org

Of Counsel
Robert K. Bouknight
George S. Nicholson, Jr.

Frﬁnds C. Jones
(1919 - 1968)

Hubert E, Long
(1921~ 2000)

Since 1961

RE:  West/Hobby, LLC vs. County of Newberry; Civil Action No. 2012-CP-36-0046;

IRF Claim No. 81978; Our File No. 25712.16.

Dear Judge Hocker:

‘Attached, please find a clocked-in copy of my Rule 59(¢) Motion to Alter or Amend in
-the referenced matter, which I filed and served upon Jim Bruner by U.S. Mail yesterday,
March 7, after receiving the Order February 26. I am providing this copy to Your Honor

pursuant to SCRCP Rule 59(g).

By copy of this letter and the attachment to Mr. Bruner, I am apprising him of my

opy of the motion to Your Honor.

James L. Bzér, Esquire
jbruner@bfunerpowell.com

Dennis Elledge

Claims Supervisor )

South Carolina Insurance Reserve Fund
delledge@irf.sc.gov

Wayne Aciams

Jay Tothaber, Esquire

Old Courthouse Place | 140 East Main Street | Post Office Box 488

Lexington, South Carollna 29071-0489

Telephone: (803) 359-2512 | Facsimile: (803) 359-7478 | www.oldcourthouse.com
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STATE OF SOUTH CAROLINA ) o
IN THE COURT OF COMMON PLEAS

COUNTY OF NEWBERRY ) FOR THE EIGHTH JUDICIAL CIRCUIT-
West/Hobby, LLC, ) Docket No. 2012-CP-36-0048  — o0
Plaintiff, ) =Moo e
) A
-vs- ) NOTICE OF MOTION AND MOTION: ot
) TO ALTER OR AMEND & —
County of Newberry, ) PURSUANT TO SCRCP’RUEE‘SW F':
i )
Defendant. ) =
)

TO: JAMES L. BRUNER, ESQUIRE AND BENJAMIN C. BRUNER,’ ESQU_IRE,

ATTORNEYS FOR THE PLAINTIFF: .

YOU WILL PLEASE TAK_E.ISIOTICE that the Defendant Newberry County, by and
through its undersigned attorneys, will rﬂove before the Honorable Donald B. Hocker, Presiding
Judge of the Court of Common Pleas for the Eighth Judicial Circuit, on thg‘tenth day after
service hereof, or as soon thereafter as Counsel may be heard, at the Newberry ACounty
Courthouse, College Street, Newberry, South Carolina, or at such other place and time as the

Court may establish, for an Order altering and amending the Court’s Findings of Fact and

Conclusions of Law in the captioned matter, dated February 11, 2016, filed February 25, 2016,

and received by Counsel for the Defendant Newberry County on February 26, 2016, as follows:
1 The Court misconstrued the Statute of Limitations and application of the
Discovery Rule, in that the Plaintiff should have known of the installation of the clay cap and

any risks inherent with a clay cap on a closed municipal solid waste landfill contiguous to the

property the Plaintiff was purchasing for investment purposes had it gotten a Phase I

Environmental Site Assessment in 2001 when it acquired the property, or even after that, in

1.

0983



2006, when the County inquired into placing mon‘ito.ring wells on the Plaintiff’s property, had the
Plaintiff exercised due diligence in checking County and SCDHEC records which were available
to it at either time, and had it gone to comparable lengths as Kiswire had gorie when it contracted
to purchase the property in 2011, or as the Plaintiff finally went to in retaining its expert witness
in this lawsuit.

A. Testimony at trial indicated that the propensities of the clay cap in

blocking the vertical movement of landfill gasses and causing such movement to be
horizontal and possibly migrate to the Plaintiff’s property were as prevalent in 2001 as in
2011 when Kiswire commissioned its Pﬁase I and in 2014-15, when the Plaintiff hired its
expert, Terracon, for this lawsuit;

B. Testimony at trial indicated that the County and State (SCDHEC) records
regarding the closed landfill, which includéd the installation of the clay cap, were
available to the public, and Billye West testified that he relied upon the County and State,
yet did not check the records that were available to him, thereby Afailing to exercise the
level of diligence expected by Courts in applying the discovery rule with regard to the
statute of limitations. .

C. Even if the Plaintiff is excused from the due diligence éxpected when the
property was purchased in 2001, in 2006 the Plaintiff should have been alerted in 2006,
when evidence indicated that the County contacted the Plaintiff inquiring into putting
monitoring wells on the Plaintiff’s property, and.the Plaintiff should have then beén on
notice from County and State records available to the public and to the Plaintiff, and the

statute of limitations should have begun to run in 2006..
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D. There was no evidence at trial that the County deliberately withheld any
information from the Plaintiff, as is inferred on page 17 of the Conclusions of Law in the
citation and parenthetical of Strong v. University of South Carolina School of. Medicine,
316 S.C. 189, 191, 447 S.E.2d 850, 852 (1994)(statute of limitations is tolléd where
defendant deliberately withholds information from a potential plaintiff). To the contrary,

the evidence at trial was that the reports and documentation upon which the Plaintiff

relied at trial was available from the County and the State—the Plaintiff simply chose not

to protect itself and failed to act with any reasonable degree of diligence.

E. The Plaintiff had pled that the complained of taking was, “in all

likelihood permanent,” Amcndcd Complaint 425 (emphasis added), yet at trial argued the
alleged taking was abateable, after the County had spent a half million dollars on a vapor
extraction system. If the alleged fakir;g was permanent, as the Plaintiff had alleged, the
statute of limitations should have barred the action entirely. |

F. The Court’s'ﬁ'nding as a matter of law that the statute of limitation was
tolled until 2011 is error because there was no evidence that the Plaintiff, exercising the
requisite diligence required by the discovery rule, having been put on notice by the
County’s inquiry into p]aicing monitoring wells on the Plaintiff’s property; should have
followed up to check available County and State records which were available to the
public.

.G. The Order shéuld be altered or amended to dismiss the Plaintiff’s claim to
taking pursuant to the statute of lirﬁitatiops. ,

IL The Court misconstrued the evidence of the Plaintiff’s understanding of the 40.7

acre tract it purchased for investment purposes in 2001 being situated contiguous to a closed

3

0985




municipal solid waste landfill, and other facts and information available to the Plaintiff in 2001,
which information the Plaintiff disregarded in purchasing the property, as constituting a business
risk that the Plaintiff assumed in purchasing the property, and misapplied the applicable law,

including Cutchin v. South Carolina Department of Highways and Public Transportation, 301

S.C. 35, 38-39, 389 S.E.2d 646, 648 (>1 990); and the Order should be altered or amended to bar

the Plaintiff’s claim pursuant to the doctrine of assumption of the risk.

II. The Court miscbnstrued and misapplied evidence -of the Plaintiff’s alleged
positive aggressive act triggering the alleged taking and the applicable law, and if any act or
omission. on }he part of the County led to migration of landfill gases to the Plaintiff’s property, it
was a failure by the County to implement an activé remediation system, as opposed to the
passive system it had in place from 1994 forward, including 2001, when the Plaintiff acquired its

property; and a failure to act will not trigger a taking under South Carolina law.

A. The Plaintiff’s alleged positive aggressive act allegedly triggeﬁng the

claimed taking was the placing of the clay cap on the closed landfill, see, Amended
" Complaint, 122, which pre-dated the Plaintiff’s acqmﬁng the 40.7 acre tract subject of
this action by seven years. |
B. Evidence at trial established that the County initially implemented a
passive ‘treat-ment system, in which it monitored and complied with directives from
SCDHEC as required.
C.-  Evidence at trial indicated that the passive system was in keeping with
standards in the industry in the 1990’s, and'complied with SCDHEC requirements at the

time.
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D.  Evidence at trial indicated no migration of possible landfill gasses until
2003 and 2006.

E. Evidence at trial indicated that, since the active remediation system has
been implemented, the migration, however minimal it had been anyway, has all but
ceased. |

F. Evidence at trial indicates, if anything, that any migration of alleged

landfill contaminants is not due to the placing of the clay cap seven years before the
Plaintiff acquired its property, during which time there is no evidence of migration of
contaminants through 2003, but to the failure of the County to implement an active
remediation systerh. |

G. South Carolina cases addressing inverse. condemnation are uniform in
requiring that the claim be proved by affirmative, positive, aggressive acts by the
governmental agency. Hawkins v. City of Greenville, 358 S.C. 280, 291, 594 S.E.2d 557,
563 (2004). Mere failure to act is insufficient. Id.

H. Despite the Plaintiff’s attempt to portray the placing of the clay cap—
which occurred -seven years before the Plaintiff e\"en' acquired its property—as the
positive aggressive act tﬁggeﬁng the alleged taking, the cap was aiready in place, with no
evidence of contamination, by the time the Piaintiff acquired its property in 2001 through
2Q03, then later 2006. There is no evidence that the clay cap cased any migration of
contaminants. If the trace amounts of contaminants the Plaintiff relies upon wére
sufficient to support its claim, they were not the product of the clay cap, but were due to a
failure by the County to implement the active remediation system sooner. That failure by

the County was still in oofnpliance with SCDHEC directives at the time, as evidence at
5
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trial established; but it was not the positive aggressive act required by South Carolina
case law.

L The Order'should be altered or amended to dismiss the i’laintiﬁ‘s claim
for lack of proof of a positive, aggressive act triggeﬁng the alleged taking.

IV.. There is no evidence of the geographical limits nor of the “metes and bounds” of

any alleged contamination, with the only evidence being that there were trace amounts detected
at the property boundary of the 40,7 acre tract, and there is no way for the Court to determine
how much of the 40.7 acre tract was affected, even had there been a taking. The Order should be
alier‘ed or amended to dismiss the Plaintiff’s claim for lack of proof of a defiried taking.

V. The contract with Kiswire was not an arms length contract, and was the only offer
to purchase received by the Plaintiff for the 40.7 acre tract from November 2000 tﬁrough January
201 i, or since.  The General Manager of stwire was a personal friend of the Plaintiff's
principle, Billye West, wi& whorr; Kiswire d1d business, and continués to do extensive business
through West’s electrical qontrécting company.

A. David Minick, the General Manager of Kiswire, admitted in his testimony
that the April, 2011 letter backing out of the contract to purchase did not state the
Environmental Site Assessment as reason for his cancelling the contract, and he further
testified that there were other contingencies to the contract that He had not completed at
the time that he backed out of the contract.

B. The contractual price was nearly twice the purchase price the Plaintiff had
paid for the property in 2001, after having received no offers to purchase in over ten
years, ai the height of the 2008 recession, and only a month after the Plaintiff had

petitioned the County to have the tax value of the property reduced to less than $200,000.
6
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C. ‘The Order should be altered or amended to indicate that the purported
contract of sale with Kiswire was not a bona fide arms length contract, and is not
evidence of a taking; |
VI.  After the contrac;,th fell through, evidence at trial indicated that Athe Plaintiff

approach;:d the County and offered to sell the 40.7 acre tract to the County for $750,000, and

that is what the County said it was not interested in doing.

This Motion is based updn the evidence at the trial held December 14-15, 2015, including
testimony of the witnesées and documentary evidence, statutes, case law, Rules of Court,
memoranda of the parties, if submitted, oral argument of Counsel, if allowed, and such other and
further authority as the Court may deem appropriate.

DAVIS, FRAWLEY,LLC
140 East Main Street, P.O. Box 489

Lexington, SoutinCarolina 29071-0489
(803) 359-

BY:
Patriﬂd Frawley
Attomeys for the D fendant Ne cn'y County

Lexington, South Carolina

March 7, 2016.
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TRANSCRIPT OF RECORD
(Whereupon, the proceeding was commenced at 9:28 a.m.)

THE COURT: All right. We're on the record this
morning. This is in the West/Hobby, LLC v. County of
Newberry. The defendant has filed a -- a motion to alter
or amend.the order of -- that I issued sometime back in, I
guess, February. And, Mr. Frawley, this is your motion?

MR. FRAWLEY: It is, Your Honor.

THE COURT: OQkay. I'll be glad to hear from yéu.

I -- I do want -- and -- and I -- I'm sure that.you --
you fellas are not going to rehash everything in this.
pretty involved matter. But I do want particular emphasis
on the issue of statute of limitations. That's -- that was
an issue that I --'I greatly struggled with when -- when I
issued the order.

So that's -- I -- I know you can cover some other
things too. But that -- that's ——'particular emphasis on
that, if ---

MR. FRAWLEY: Yes, sir.’

THE COURT: =--- if -- if you would, plgase.

MR. FRAWLEY: All right. Thank you. May it please

the Court. Your Honor, we -- we filed our motion, I think,
March 7th. I think I had -- I had received the order from
thé cgunty, I think, late February'—— I think February
26th, i think, we said in our -- in our motiﬁn.
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5
Your Honor, we -- we've raised several grounds for the

motion. But -- but the main two that would be focusing on

- are statute,of.limitationé -- that's ‘the one we lead with

-- and also, the assumption-of-the-risk issue that we
raised. Those - those would be the -- the main two.

I'll‘addfess the other ones briefly. Aﬁd I'll go in
the same order as they are set out in my -- in my motion,
Your Honor. We have'———

THE COURT: Okay.

MR. FRAWLEY: --- Roman numerals in there. We'll --
Qe’ll -- we'll take it that -- that same order.

. Your Honor, with regard to the statute of iimitations,

I would refer Your Honor to our memorandum that we filed in
support of our motion for summafy judgment, which Your
Honor heard before the trial back in August. We had filed
it August 24th, 2015. Specifically, I1'd refer Your Honor
to pages'8 to 11. That's the portion that deals with --
with the statute of limitations. And I've set’ forth the --
the Cutchin case and the -- the discovery-rule issues:in
there. So that would bélpages 8 to 11 of our motion for
summéry judgment filed.Augusp 24th of 2015.

When we get to the assumption-of-the-risk argument, we

would still refer you to that -- pages, I think, 12 to 13
are the -- I'm sorry -- 11 to 13 of -~ of that same
memorandum. And we -- we cite Cutchin and then, the
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Fuller-Ahrens case in there.

Your Honor, the statute of limitations for an inverse-
condemnation claim; which was the only issue we -- we tried
in this case, 1is three/years. And that's set out in the
Cutchin v. SCDHPT case cited at 301 S§.C. 35 at page 37, 389
S.E.2d 646 at page 648. That's a Supreﬁe Court case from
1990. Also, the Fuller-Ahrens —-- that's F-u-l-l-e-r,
hyphen, A-h-r-e-n-s -- Partnership v. SCDHPT case, that's
311 S.C. 177 at page 179, 427 S.E.2d 920 at page 921.
That's a Court of Appeals case from 1993.

The Cutchin case says that if it is a permanent
injury, there's a single cause of action and they cannot be
split ~~ if it's a permanent injury. And, of course, in
the plaintiff's complaint, they alleged, in Paragraph 25 of
their amended complaint, that -- that‘the -- that it was
permanent injury. Now, that -- that shifted a'little bit
as we got to trial because there was the active remeaiatioh
system, which supposedly had -~ had sucked some of ﬁhat
back. 'But in their allegation in the‘amended complaint,
Paragraph 25, they .had alleged permanent injury.

Now, Cutchin says if it's a permanent injury, it's a
cause of action; you -can't split it. That's 301 S.C. at
36, 389 S.E.2d at 648. Cutchin also says 1if it's abatable,
then each injury gives‘rise to a new cause of action.

So.if there's a -- a finding that the -- that the --
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the injury was a -- was, in fact, a .permanent injury, once

-- once the clay cap went on, once whatever took place, was

~an injury and it was permanent at that point, they can't

split the cause of action. But -- but according to Cutchin
“-- and it's the same pages -- it says that if it is
abatable; each -- each additional injury gives rise to a

new cause of action. So that may be a pivotal issue Your
Honor will lock at it.

Now, again, West/Hobby'alleged permanent injury in its
amended complaint. That's Paragraph 25 of the amended
complaint. Your Honor, in the FullerfAhrens case -- 1in
that case, the -- the plaintiff -- well, the Cour£
dismissed an inverse-condemnation claim against SCDHPT, .
resulting:from 140 feet of 18-inch reinforced-concrete pipe
that had been installed in 1956 that conveyed stormwater
off of the highway about 140 feet into this piece of
property, wherg it was released.

Now, thatlwas done before the plaintiff bought its
property in that point. The property was bought in‘1985.
And then, the plaintiff said he later found out that the
pipe was in there and the release of stormwater was on his
property and that that amounted to an inverse,conAemnation.
The plaintiff claimed. that it only discovered that pipeline
and the release of the water on its property after the

purchase of the property.
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Now, the Court in Fuller-Ahrens found that there were
public records that DHPT had, indicating plans that showed
this 140 feet in there and, had the purchaser looked at
those public records or found that -out, he would have known
about this pipe and therefore he was time-barred from --
from raising that issue in 1985.

Now, in Fuller-Ahrens that discussion shows up at page
311 -- or I'm sorry -- Volume 311 South Carolina at 179 to
182 and 427 S.E.2d at page 921 to 923. 1In this case, Your
Honor, Billye West testified that when West/Hobby bought

the property in 2001 -- if you remember, Mr. West and Mr.

-Hobby individually bought the property in 2000 and did not

get a Phase I at that time. Then in 2001 they conveyed the
property to West/Hobby, LLC, which they created to hold --
to hold the -- their commercial properties that they'd"
bought, one of which was this 40.7-acre tract.

They got the property in 2001. That would be
West/Hobby. . There was no Phase I done. Had they done so,
they could have discovered from public records that there
was a clay cap. Now, they already knew that -- that across
the street was a -- a landfill, which I argued at trial
sﬁould've put them on inquiry: Well -- well, let's check
what they've got it -- with the county or with DHEC.

Even Mr. West admitted that he thought that the -- the

county and the state would -- would look out for him. But
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9
he --.he also said he never checked with the county and he

never checked with DHEC about any public records. They

didn't do a Phase I.

. Had they done a Phase I, which they did do for this
lawsuit -- they got Mr. Clymer in there. Clymer found some

stuff out that he admitted.was -- would've been available

. back in 2001. Mr. Abernathy from DHEC, whom we put up as a

witness, he testified that these records were available in
2001.
Now,vpart of the argument that the -- the plaintiffs

made was that in 2001, there was no evidence of any

- contamination migration in -- in 2001. Well, there wasn't.

But the propensities of a clay cép -- that it -- it could
cause lateral migration, where it -- where the -- the
methane goes -- goes up to the cap and it -- the cap's
impermeable so it -- it migrates in a lateral motion, that
Mr. Clymer could've told them that; S&ME told -- told
Kiswire that when tﬁey did their Phase I in ~-- in 2011.

They could've found that out at that time.

Now, the discovery-rule cases, which -- which we've
cited in our -- in our summary judgment memorandum, they
provide that it's -- it's not when you actually discovered

it; it's when, exercising reasonable diligence, you
should’'ve .discovered it. And had they exercised reasonable

diligence when they bought this property, had they gotten
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10
the Phase I, they would've found these -- these public
documents, that there was a clay cap there.

Once they got the clay cap, they could've found out,

had they -- they gotten someone like Clymer, what's the

‘import of. a —- of a clay cap? What can a clay cap do with

regard to disintegrating solid waste that's in this solid-

waste municipal landfill? What does it do with the methane

.gas there that's across the street from the 40.7-acre tract

you're planning.on buying? -

And what Mr. Clymer: told them, what he told us back in.
December -- and what he tola me on deposition a year before
that -- is what comes up isn't going to go through the cap
apd it's going to go laterally, under the rbad, possibly,
and inté your -- your property.

Now, we're not saying that's what did happen. But
that's something hé could've found out at that point. So

once he determined that there was an issue, there was a

. wrongdoer, he could've known as early as 2001, had he

exercised reasonable diligence.

Your Honor, we cited a case in our memorandum -- -
Wiggins -- Wiggins v. Edwards. It's W-i-g-g-i-n-s v.
Edwards; It's 442 S.E.2d 169 at 1170. And what Wiggins
says is with regard to the discovery rﬁle, exercise of
reasonable diligence means.simply that the injured party

must act with some promptness where facts and circumstances
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of the injury would put a peréon of common knowledge and
experience on notice that some right of his has been
invaded or that some claim against another party might
exist. |

Wiggins goes on to say that the statute bfilimitations
begins to run from tﬁat point and not when édVice of
counse; is sought or a fully blown theory of reéovery is
develoéed. You're -- you're held to that reasonable
diligence at the time that you should've known about it.

Now, Your Honor, we argue that there are two points in

time that Mr. West and -- and his West/Hobby, LLC, company

should have found out about this -- or -- or should've been
on notice and -- and be time-barred from that point. The

first is 2001, whénvwést/Hobby got the property. They

“didn't do a Phase I. They could've found out thén.

Exercising reasonable diligence, they could've known as of
that time that there -- if there was a wrongdoer, -that it
-- it was probably the county or whoever ran that -- that
landfill across the street.

But the other time is 2006. There was -- there was
testimony that in 2006, B.P Barbef did its testing.  Once
-- once the county closed this landfill, they -- they --
the testimony at trial was that they treated it in -- in a
pgssive manner, which.John Abernathy of DHEC and éur own

Steve ‘Lamb of SCS, our expert witness, said that was the
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standard invthe industry in the 1990s.
They closed this in 1994, the second phase. They put
the -- the clay cap in there in 19924. And they treated it
passively. What that meant was they put monitoring wells

out there and they -- they checked it periodically for --

-for methane gas, which was .an indication of -- of landfill

-- landfill gases.

If it —- if it looked like it -- that wasn't working
enough, DHEC told them, "You need to ramp it up."; They put
trenches in at some point. They -- they -- they added
other -- other -- other monitoring wells.

Well, in 2006 B.P. Barber, who was doing their
monitoring at that point, found some methane levels that
they thought were a little out of line. So February 6th of
2006, the county sent a letter to West/Hobby. It's -- it's
Plaintiff's Exhibit No. 5. It -- it's in evidence.

And in that letter the county asked West/Hobby: We'd
like to do some offsite drilling or testing. You know, do
we have your permission to do that?

Now, you've bought property across the street from a
landfill; haven't. done a Phase I. But you haven't gotten
any offers for it. You know it's across the street from a
landfill. And then you get a-letter.from the county,
saying: We've got this landfill across the street and

would like go on your property and begin drilling.
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If -- if that didn't put a -- if‘—— if -- if it didn't
put them on notice when they bought the property in 2006,
it had to. Mr. West, if Your Honor remembers -- or if you
review the -- the -- the transcript, Mr. West iniﬁially
kind of waffled over whether he actually got that letter,
until-you look ét page 2.of the letter.' And page 2 of the
letter has him signing.his consent. to it.

So as of February of 2006, Billye West of West/Hobby
knows that the county is asking to do drilling on his
property with regard to the landfill that's across the
street.

Now, what was available to him at that point, if he

. wanted to do some further exercise and further diligence?

Everything that came into evidence with regard to B.P.
Barber's findings in 2006 ét.trial.

B.P. Barber did their moﬁitoring report, which --
which ‘they put into evidence, showing the methane levels
along -- aiong the proberty line. That was available
through DHEC or through the county in 2006, had Mr. West
and West/Hobby chosen to protect themselves, chosenbto
investigate, chosen to --- to go a. step beyond simply
signing his consent to that February 6th, 2006, request.

He -- he -- he didn't do that. He testified he -- he
didn't go to thevcounty. He -- he didn't go to -~ to DHEC

to check anything out.
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All of that stuff that Mr. Clymer put into evidénce'——

that they put into evidence in our trial in December of --
of 2015 was available in February of --'of 2006 of shortly

after that when they did the testing. I think the B.P.

ABarber report was April of 2006. He could've checked

anytime after 2006 and found it.

- Now, one of the things that was in Your Honor's order
-~ and I'm -- I'm jumping aheéd a little bit. But there's
a —Q.in»the statute of limitations, there was a case that
is cited on pages 17 and 18 -of Your Honor's order. - It's
Strong v. University of South Carolina School of Medicine,

316 S.C. 189 at page 191, 447 S.E.2d 850 at page 852. 1It's

a 1994 Supreme Court case.

It has a parenthetical in there, where it says: "The

statute of ‘limitations is tolled when the defendant

deliberately withholds information from a potentiai
pléintiff." And‘Your Honor mentioned something in there.
But that's cited és a parenthetical.

There's no evidence at trial indicating that -- that
the‘—— the county willfuily or -- or deliberately withheld
any information from Mr. West or West/Hobby.

Now; thére's evidence -- there's testimony that they
didn't send it to him. ‘But it was.avéilable to him. It
was available to him through the county. It was availablé:

to him through .DHEC. It wasn't being withheld. It wasn't

1000




10
11
12
13

14

15

16
17
18
19
20

21
22
23
24

25

15

being obscuréd.'

We checked - we checked‘——.Newberry CoUhty sent him
their request in ?ebruary of 2006 to allow.the arilling.
He consented.:_Newbefry County’did thejdrillingvthrough .
B.P. Bafbe;,'issuéd a report, ana it_was publié;reéord. He
c&uld;ve checked it an§ time.

It wasn!t'stu;k in an envelope and hand-delivered to
him or mailed fo him. But fhat's_ndt deliberately

obscuring that information. The Strong case is not

’applicable to this at all.

That -- that information was available to Mr. Weét and
his,éompany. And had they chosen to do it, they would've
found out what the B.Pi;Barber test resﬁlts‘were in’2006.

. S0 our --. our second position is 2061 it should've
stuck. 2006,\for.sure, it should've stuck be ‘he's got‘
correspondénce ffom the county, saying weé need to fest.
And tﬁen after the testing, théfe's the fesults that were
there in 2006:

Now, we stiil haintain --‘and Steve Lamb testified --

that even if there were methane-gas measurements at that

point, they were still --. they were trace measurements.
They —- they were trace elements. And -- and it was not
something that -- that should've amounted to a taking.

But it was some indication that if Mr. West ahd

West/Hobby Were.going to look for a wrongdoer, they knew as
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of 2006.. They_should've known as of 2006, had they
exercised reasonable diligence under the discovery rule.

And again, the discovery rule, for statute of.

limitations purposes, is also set out in:Young v. SCDC, 333

-§:C. 714 at page.718, and 511 S.E.2d 413 at page 415.

That's a 1999 Court of Appeals case.

That was as of 2006. Now, Your Honor found in your
order that the —- the -- the statute of limitations tolled
in 2011, I -- I guess, because‘of the S&ME reports and the
-- the Kiswire contracf having fallen through.

But it's our position that it should've tolled at
least five years before that and possibly five years before
that in 2001 and 2006. _And.—— and their claim should be
time-barred with regard to the statute of limitations.

Now, obviously, a pivotal issue is: Was it a
perménent harm or was it something that can be abrogated or
-- Oor -- Or =-- ot fixed? And -- and clearly, one.of the
issues that came out 'is we've finaily gotten to a -- to an
active remediétion system at a price tag of a half-million
dollars for the county, which they implemented and ‘they're
still -- still working on now and -- and that now the |
active system seems to be working.
| But with regard to that issue, Your Honor, we would --
we would pointvoﬁt whether the -- the contract itself

amounts to a taking -- and -- and we'll talk about that at
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-- in-'a moment -- the -- the metes and bounds of the
taking. There's -- there's evidence that there were trace
elements of contaminants that could be landfill
contaminants along the property}line, along the.road.
There was one that was a little bit ihtoutﬁe -- the --

the tract. But it wasn't far into the'tract. We got a

. 40.7-acre tract. And we got no idea what the metes and

bounds of this alleged contamination is.

They've gotApetroleum based contaminants that there
was teétimony at triéllthat they could've been from other
sources; that they -- they could've been from -- from
petroleum bésed vehiclés going up and down the asphalt road

that separated the two lots.

S¢I would have.to concede that -- that's an issue:
whether -- whether it's something that -- that can be
abrogated or whether it's -- it's of a permanent nature.

Our position ié they alleged it was of a permanent nature.
They alleged that ;— that the -- the clay cap -- that's not
going anywhere. Okay.. That was put in there in 1994.

Even as to the clay éap - and we'll talk -- well,
we'll -- I'li talk about it‘later. I don't want to get too

confused down there.

But ‘-~ but that's our position on the statute of
limitations: that in 2001, before he bought it, he -- he

-- he had notice'that thé ~-~ that the --- -the -- the closed
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landfill was there. He knew who operated it, because he
drove there and he -- he dropped the Stuff off.

And -- and if not 2001, for sure, in 2006, they had
indication not dnly that there's a landfill and potential
issues, we're getting letters from the county at this point
that says we want to test. And had he followed up on those
lettérs -- and -- and, Your Honor, if -- if you look at his
testimony, his explanation for why he didn't do that is --
is just totally insufficient.

He -- he Qot a letter from -- from an entity that ran
a closed landfill. They want to do drilling on his
property.

And I asked him: "Did you follow up with that?"

"No, I didn't. I expected the county and the state to
take care of me."

That -- that's paraphrasing what he said. Bqt he had
phe opportunity, and he cﬁbse not to do it. He exercised
no more diligence in 2006 than he had in 2001 when he
bought the property without getting a Phase 1I.

Yéur_Honor, the second ground that we have is
assumption of the risk with regard to his purchase -- I say
his -- with regard to the West/Hobby acquisition of this
property in 2001. In_our motion or our memorandum for
summary judgment, we addressed the -- the case law and the

authority there on pages 11 to 13.
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Ahd the cases we discuss, again, are the Cutchin case,
which -- which I've cited alfeady, 301 s.C. at-389; and
then, 389 S.E.2d at 648. And then, we also -- or ‘really,
that -- that's -- that's the main case we're -- we're
citipg in that, is Cutchin. |
And -- and Cutchin is the case, if Your Honor

remembers, that there was :a inverse -- or a -- assumption

.of the risk was a defense that was raised in this inverse-

condemnation case. And the Supreme'Court>in that case
doesn'tAsay, you know, we've gotten rid of assumption of
the risk a‘few years ago énd -- and that's not an
appropriate defense. They discussed the -- the defense
without‘dismissing it.

But they said there was insufficient evidence to
support it, so we're not going to address that defense.

But they did not say in that opinion that defense is not

. applicable to a -- an inverse-condemnation claim. And by

virtue of the fact that they even went tc the lengths of
diécussing it and saying fhere's no evidenée at triali
supporting it, Your Honor, we take the positioh that it is
a viable defense to an inverse-condemnation claim.

Now, on inverse condemnation -- and -- and assumption

of the risk, Your Honor, in your order, found that there

‘was no assumption of the risk because no evidence of

contamination in 2001 when he brought the property. Well,
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that}s right. There wasn't.

"But there was evidence of the clay cap being there,
had he gohe to the trouble of checking with. the public
records. That was there. Had he done a Phase I, which
Kiswire did, which his own expért witness, Mr. Clymer, was
a -- a big proponent of Phase I's for purposes of
exercising due diligence when you buy a commercial property
or -- Oor -- or resale property across the street from a
closed landfill.

He could've done it then, and he didn't. Had he done
it then, he'd have found out the same stuff we found out in
December. He would've found out that there was a clay cap.
And he could've found out the propensities of a clay cap

and what could result from a clay cap and from passive

. treatment of the closing of the landfill.

Now, Mr. Clymer testified that he -- he could've told
Mr. -- Mr. West and West/Hobby about the clay cap in 2001
because -- because it was public record. Mr. Abernathy

said DHEC had the records; it-was public record. It --

it's -- it's in all of these semi-annual reports we've been

doing since -- since the late '90s that there's a clay cap
there.

S&ME picked up the same information when they did
their Phase I and then their limited soil and gas review a

month léter in 2011 when Kiswire wanted that to be a -- a
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-- a -- a contingency in their contract. And -- and that

was available in -- in 2001. The same stuff that S&ME

found in 2011 was there and was available in 2001.

‘Now, if -- if -- if Your Honor looks at the --
Plaintiff's Exhibiﬁ No. 13, which is the S&ME Phase I
report, not>—- not the soil and gas, which is the second
step, but the Pﬁase I -- all Phase I is, is a -- a reyiew
of public records: what's out there to tell us whether
this is -- this piece of property is environmentally sound.

Everything that S&ME found in Exhibit -- Plaintiff's
Exhibit 13 was available in 2001. And what S&ME says in
its -- Plaintiff's Exhibit No. 13 is -- is that buying a
piece of property across the street from a known closed
municipal solid-waste landfill is a business risk. They
say it's a business risk, you know, and which caused
Kiswire to say, Well -- well, let's take the next step,
which was the limited soil and gas review, which I think is
Exhibit 14.

But they don't 'get into any testing with that Phase I.
It'é.just you're across the street from a closed landfill..
And if you buy it, it's a business risk so you better
assess what your business risks are. And they had the
opportunity to do that. Mr. West chose not to.

So our position, Your Honor, is that there was

evidence on -- on assumption of the risk that -- that he
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knew in 2001 -- and this is not just a -- an unsavvy
property purchasér,when he bought this property in 2001.
They had several pieces of properfy that he and Mr. Hobby
had when they bought it in 2000.

And they conveyed -- 1 - I forget what we said at
trial, but it was up to like 18 pieces of commercial
property that West/Hobby had at some point that eventually
got conveyed out. By the time we got to trial, there was
only one piece Qf property they had, and that was the 40.7-
acre tract, subject of this lawsuit.

But -- but they were savvy businesspeople. And they
-— he -- he's got his own electrical-contracting business.
He's a very successful man. And -- and he -- he knew o?
should've known‘enough at that point to have protected
himself with a Phase I.  He could've found out at that
point.

And -- and we got an argument that -he knew when he
bought it that it was aﬁross the street from a landfill.
And that information alone is a business risk and is -- is
him knowingly and -- and with appreciation of the risk,
assuming that risk when he bought iﬁ.

So our -- our second‘prong of our aréument is that

their claim should be barred because of assumption of the

" risk, citing Cutchin as it being a valid defense and that

there is evidence on the assumption-of-the-risk issue.
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This -- this man should've known and -- and he -- he went
through the -- the purchase anyway. And -- and that was

assumption of the risk.

Now, I -- I mentioned earlier whether -- whether this
amounts to a taking -- and -- and we raise it as our -- our
third issue in our -- in our motion, which shows up on page

4, that there was no‘positive, aggressive, affirmative act
that triggered the takiﬁg. |

In their complaint the -- of amended complaint, the --
the plaintiffs have alleged that the.positive, affirmative,
aggreésive act that triggered‘the taking was the putting on
of the clay cap in 1994, when Phase 11 was closed. Now, if
Your Honor'reﬁembers,-ﬁhere'was testimony at trial that
this landfill was closed. It's it's a Sé—acre tract. And
there were ac#ually two;pﬁases of the closing. |

The first phase was done. And then the second phase
was doﬁe and completed in or -- in or around 1994. The .
clay cap, we have evidence, is that that was put on there
sémetime around ‘9310r1'94, accordiné to Mr. Clymérfs,
testimony. |

There is no testimony of when or if a clay cap was put
on Phase'f, which is; if Your Honor remembers, the layout

of the -- of the land, it's kind of a -- a -- a

parallelogram with -- with -- that's bisected, where the --
the wider portion of the - of the landfill tfacﬁ is the
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southernmost portion. It's like a triangle.

and the -- the -- the -- to the west of that is the

West/Hobby property, which has the wider portion at -- at

-- on the north end. And then, it tapers down to just a
tip at the bottom. The -- the -- the -- Phase II of the
landfill that was closed is the sputhernmost portion of the
landfill property, which is that portion of the West/Hobby

property, which is tapering down to almost nothing.

Steve Lamb talked about that: that -- that the
portion -- if -~ if they're talking about the clay cap
being the -- the positive, aggressive act that -- that —--

that triggered the -- ;he taking, you're talking about the
bottommost portion of the landfill, which affects the —--
the tapering and narrowing portion of the West/Hobby
property, when the evidence is uncontroverted ét trial that
-- that the_groundwater flow is from the northwest to thé
southeast; in other wbrds, aWay from the -- the West/Hdbby
property.

Now, they argue that the clay cap is the positive,
aggressive act. But that was done in 1994. ©Now, they cite
W.R.B. Limited Partnership v. County of Lexington as’
support for their proposition ﬁhat the placing .of a clay
cap can be or is the triggering event for a taking.

But, Your Honor, W.R.B. Limited Partnership -- it's --

it's basically a page-and-a-half case that deals with
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summary judgment having been granted and the Court reverses
that summary judgment. And in the last paragraph of that
opinion, the Court says: Here the county undertook a
permanént, public project:in capping the'lahdfill --in
other words, putting on the -- the clay cap. Whether this
action resulted in a taking is not before us. That's what
the Court szid. We simﬁly’find on- the single element of an
affirmative, aggressive, positive act that cecunty's action
meets this requirement and summary judgment should not have
been granted.

So they reverse summary judgment. They‘found an issue
of fact, and they found that the placing under the clay cap
could've been that. We're not talking about whether if is
or islnot a taking. But it could've been that positive,
aggréésive act. |

So for purposes of this case,. the clay cap could be
the positive, aggressive éct. So let's look at what
evidence they've got and what evidence Your Honor found in
your case.

-What -- what they really argued at trial wasn't the
clay cap. It was the passive treatment of -- of the closed
landfill. It was the failure to do something: the failure
to be more active about it.

They put in thé trenches, and they didn't work either,

did they, Mr. Abernathy? Well, no, I guess they didn't.
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The -- the county's position was: We did what was the

- standard ‘of the industry at that time -- which Steve Lamb

..agreed with; Abernathy agreed with; Clymer agreed with it

---in the mid-'90s was passive treatment. You start with
passive treatment. If that doesn't work, yoﬁ ramp it up.
You go to the next stage. And then, whatéver that -- what
-- what works there, if -- if it's not what you ‘need, you
ramp it up again. | |

If you -- if Your Honor reﬁiews the -- the evidence at
trial and the testimony, the passive resistance.wasn't
working, accordipg to them. 2006 B.P. Barber comes out and
saYs we got methane‘readings. You need to do something
else. |

DHEC says put a couéle‘more monitoriﬁg wells out
there. Put a trench out there. The trench didn't work.
And they madej—— made a point of -- of pointing that out.

We eventually get -to an active remediation system,
which they were -- they've put iﬁ and they'hadlput in by

the time of trial. But they argued throughout the case'

.that county =-- you're not doing enough. You're failing to

do what you're supposed to do.
Now, Your Honor, when Mr. Abernathy testified, I asked

him, you know, did the cbunty do what you told them to do.

If -- if you told them to do something else, did they do

it. And he said yes, they did.
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So what We were doing waskgpmplying with what DHEC

‘wanted. That -- that's -- that's not entirely.a defense.

But it's something.

But:the.aréument the plaintiff was making~Wasxthat
whatever we were doing, even with DHEC;s blessing and at
DHEC's direction, was noﬁ enqugh unfil we got to tﬁe end,
where we -- we. implemented the -- the active remediation
system -- not the clay cap, but -- but the -- the -- the
maintenance or‘Qhatever we're supposed to do after the clay
cap was put in.  They said we failed to do enough to take
care of that problem.

Your ‘Honor, in =- in Your Honor's order, on page 8,

- the -- the -- the numbering gets a little out of whack

. here. I think early on you have some -- some numbers and

then ‘it -- it gets -- it started over again, I think, with-

. No. -6.

But on page 8 df Your Honor's order, Findings 16, 17,
énd 18 ~- Finding 16 (As reéd): "Evidence clearly
demqnétrates that while landfill gas was first'showh to be
present 6n the plaintiff's property in March 2006, the
county did.not install an active subsurface soil-gas-
extraction system until May of 2015." That's a failure to
do something. | |

Number.17.(AsAread): "The active subsﬁrface';oil-gas—

extraction’system was known by the county to be an
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availablé remedy for landfill-gas migration in September
2005,lwhén its consulting engineer issued the methane-
remediation plan, Plaintiff's Exhibit 4, page 12." We
didn't put that in in 2005, another failure.

Number 18 (As read): "Based upon" -- and this is the

-- the pivotal one -- "based upon the testimony and other

evidence presented at trial, it is apparent the county did

not install an active subsurface soil-gas-extraction system
earlier than 2015 in an effort to save money at the time."”

And this next sentence is pivotal (As read): "That
deléy, however, prolonged the contamination of the property
and cost West/Hobby the sale to Kiswire."

They argued for two days that the -- the indication of
the taking was the lost sale to Kiswire and, with that
finding, the delay -- the féilure tc do something is what
triggered that purported taking.

Now,‘Your Honor, we've cited the Hawkins v. City of
Greenville case, 358 S.C. 280, 291; 594 S.E.2d 557, pages
562 to 563. It's a 2004 Supreme Court case. |

And, Your Honor, in Hawkins the Court says -- they're
talking about allegations at this point (As read): Most of
the city's, quote, acts, closed quote, support his inverse-
condemnation claim are merely failufes to act. Ana then,
they go on to say that: Allegations of mere failure.to act

are insufficient.
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That's why it's got to be a positive, aggressive act,

not just we didn't clean out the storm sewers in the town

of Greenville and you can sue us for it. We should've done
something affirmatively in Hawkins. And in this case there
-- there shouldfve been something affirmativel& that we
did.

Now,- they tried to -- to bootstrap the 1994 imposition
of the clay cap, which was the standard in the .industry,
acéording to Clymer and -- and Steve Lamb and -- and Mr.
Abernathy -- that -- that's what was supposed to be done.
They're trying‘to treat that as the positive, aggressive
act. But throughout the trial they argﬁe -~ and -- and
Your Honor found =- that what led to the purported taking,
the loss of this contract with Kiswire, was not that clay
cap. It was the failure to maintain that area after the
clay cap was.in tﬁefe.

" We didn't do enough. We Should've,put the gas-
extraction system in there in 1995. - And maybe that
would've taken care of it. That's a failure to act, and
that's. not something that should've supported their taking.
It was not the positive? aggreséive act.

So our argument there is that ‘there was no téking.

Now, again, the.cap was installed in 1994. There's no.

" evidence of any migration of .alleged contaminants until the

2003-t0-2006 period of time.
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So from that point forward, they've alleged and they
argued that we didn't do enough. We failed to do what we

should've done. Under Hawkins that should not have been a

taking.
There also -- there -- there was no evidence at trial,
even with Mr. Clymer ~-- I think Mr. Clymer was -- was

standup in his conceding this, that -- that he did -~ he
couldn't testify to how much whatever he saw as possible
landfill contaminants, how far they extended into the
tract, if at all. The measurements were pretty much aiong
the easternmost property line. There was one that I think
S&ME did that went in -- I can't remember if it's 50 or 75
feet. But it didn't go far into a 40.7-acre tract.

And there was -- there was no evidence at trial from
which Your Honor could've determined what the metes and
bounds, if this was a taking and it wasn't barred by
assumption of the risk or statute of limitations,<I -- what
-- what's the extent of it? How far in does it go? Do --
do we give them credit for the whole 40.7-acre ‘tract when
it's only in the first 10 to 20 feet of -- of the‘propérty
line? |

I won't go into detail on that. We -- we've pointed
it out in our -- in our -- our motion. Mr. Clymer's
testimony that -- that his measurement was only at the

perimeter near the road -- there was testimony from Mr.
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Clymer and from Steve Lamb. Steve Lamb indicated could've
come from other sources. The petfoleum3based'contaminants
that were there could've come from other sources. And
there's no metes and bounds evidence with regard to the --

the migration.

The other thing we've alleged is this -- this Kiswire
contract, which -- which they're -- they're using that as
indication of -- of when the taking manifested itself. And

-- and our argument has been and continues to be that that

contract was -- .was not a arm's-length contract.
It -- it -- it -- the -- if you look 4t several
elements of it -- first, Mr. Minnick testified. Mr.

Minnick, if you remember, was the general manager of
Kiswire. Mr. Minnick admitted he was a personal friend of
-- of Mr. -- Mr. West. Mr. West's contracting business,
West Contracting, did not only a lot ofvbusinesé with.
Kiswire, but I think either Misty West or maYbe Mf. West
said they do pretty much all their business for Kiswire
before and aftef this January 2011 contracf}

They bought this property in 2000; And then a year .
later, Hobby and West conveyed it to the West/Hobby, LLC.
But - but there are never any offers to pdrchase; never
any contracts to -- to buy this property, up through and
including the 2008 recession we had, where property values

went through the floor.
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This is undeveloped property in an area that -- that

is plentiful with undeveloped ﬁroperty. Yet if you believe
that this was a valid contract, you believe that =- that

the -- the $290,000 investment in 2000 that got no offers

‘to purchase it in ten years and within a month after

West/Hobby petitioned Newberry County to reduce the tax
value of the property to below $200,000, suddenly in
January of 2011, generates a $520,000 offer to purchase the
property with several contingencies, one of which is it's
got to pass a Phase I. |

It -- the éhase I doesn't flat out flunk it. It Jjust
says that there's a -- there's a--a business risk; need
to look a little further. They do the next step. And
there's some trace elements that are found there.

Mr..Minnick issues a letter in April of 2011

withdrawing his offer and -- and -- and backing out of the

offer. But that letter, which is Plaintiff's Exhibit No.

14,a£ trial, does not say in there it flunked the Phase I.
It flunked our environmental test.

He gives no reason why in his letter. Now, he
supplements that, when called as a witness, in his friend's
trial. But he does not indicate anything in any

documentation as to why he backed away. And he admitted at

trial and he admits in his letter and -- and the affidavit

that we asked him questions abbut that there were other
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contingencies that had not yet been completed; that at the
time- he backed oﬁt and issued this April 2011 letter
backing out of it, there were other things that still
would've had to have been done before he could've closed
that contract.

So this is not é ready, willing, and able purchaser
who's ready to go forward and bﬁy that property right then.
There's otherAthings that could've had to happen that

didn't happen that he -- that -- that they never went any

-further with.

So we would argue, based on -- based on the
circumstances surrounding that contract, that it -- it was

~-- it was not -- it was not an arm's-length contract and --

‘and -- and shduld not have been treated as --'as the -- the

issue with regard to this.

Now, my last point, Your Honor -- and this is kind of
a minor- point, but it -- it's one that the countytwanted me
to address. In Your Honor's order, there is mention of --

and there was testimony at trial from, I think, Misty West
and -- and Mr. Adams,.my cognty administrator, that after
the Kiswire 'deal didn't go through, Misty West and her
father met with some county people, one of whom was -- was
Wayne Adams, and asked that the matter be resolved. What
would -the county do to resolve it?

And ‘in Your Honor's order; what's-in there was that
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the county was asked to resolve it and the county simply
sald not interested.. When>we cross—examined Misty West and
when we asked Mr. Adamé,'the response not interesﬁed was --
was not in response to we have this issue, county, -can --
that you caused; can you help us.

It was in response to Misty West saying we have this
iésue; what can you do to help us? - And we'll. sell it to
you for $750,000, 250 almost -- almost half again of -- of
whatever the -- the proposed sale price was with -- with
Kiswire and three.try -- times whatever the -- the tax
value was..

Mr. Adams testified that's what he said they weren't
interested in doing. We're not going to pay you three

times the value of this property. We weren't interested in

that.

And -- and that -- that's a minor point. But it is a
point that I -- I think is a little different in there, not
that the county wasn't interested in -- in helping out to

resolve the issue, but that they certainly were not going

to be interested in -- inh paying $750,000 for the pfoperty.
.That's our argument, Your Honor. Again, for —-- for
authority, I've -~ I've -- I think I've cited the cases, so

-- so they're in there. We've got that for Your Honor.
And I would refer Your Honor to pages -- I think it's

8 to 13 of my summary judgment memorandum, which -- which
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is filed. I think we filed it August 24th. And -- and
that -- that has the same case iaw, rather than you have to
read‘something else. So thank ---

THE COURT: Okay.

MR. FRAWLEY: ---= you,- Your Honor.

THE COURT: All right. Thank you, Mr. Frawley. Mr.
Bruner, yourwturn.

MR. JAMES BRUNER: Your Honor, May it please the
Court: Firét of all, I'd -- I would -- if there are any
particular points you-woﬁld like me to address, I would
like to address those first because, as we knoQ, Mr.
Frawley's argument was a rather rambling argument. If
thérefs anything‘paiticular, other than‘statute of
limitatiohs, which I intend to address, if -- if yoﬁ'd
simply call it to my attention, I'll be glad to.

First, let me say, with respect to the statute-of-
limitations argument he has made, I thiqﬁ your order
specifically and'directly addressed those issues and dealt
with them in a pfoper fashion. The first point I would-
make is notwithstanding my amended complaint alleging that

the taking was apparently permanent, what became clear was

" the only reason the county did anything to address this

issue was because they got sued. And they did not take the
action-neceésary to abate this contamination until 2015.

And Mr. Frawley is correct. The Cutchin case clearly
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says thaf if it's an abatable issue, then there is a
contiﬁuing statute of limitations. What that means is each
injury is a new claim. So that means every singlé day that
there's a conﬁamihation, you have a new claim. You have a
continuing triggering of the statute of limitations, up
until the time this case was -- was filed.

So since that is so and since the evidence at trial
clearly showed that this was an abatable contamination, I
think you need go no further in the statute-of-limitations
argument than to understand, that being so, there's no way
the statute of limitations could bar this claim.

Second is my tolling argument. And you -- you
addressed this in the order in the Strong case, which held
that if you withhold the information from the potential
claimant, the statute of limitations for the clai@ he would
have is tolled during that period. |

I guess we could argue aboﬁt the niceties or the
meaning of the word "deliberate." What we do know is that

in 2006, Newberry County knew for a fact that its landfill,

4_its closed landfill, 'had contaminated the West/Hobby

property. That had been confirmed by tests. And that was
the offsite methane-~gas report.

~ We also know that there is no evidence that Newberry
County gave a copy of that report or otherwise conveyed the

information in that report to Mr. West. BAnd Mr. West says
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he never got it. But he expected, once he signed that
letter, if there was something he needed to know, that they
would teil him. I think that's a very reasonabier
expectation, as opposed to some sort of triggering of a
duty to act in response to that.

So we know the county did not tell him anything in
2006. And we know that it must1have been on purpose
because they had the information and they decided not to.

That being so, the statute of limitations was tolled during

that time and -- and thereafter, until 2011, when they were
given -- West/Hobby was given a copy of the S&ME report by
Kiswire.

ihey -- since the contamination that took place

relates.to landfill gas, which is methane, carbon dioxide,
and both of which are colorless and odorless, there's no
reason for them -- for the Wests to know that their
property has been contaminated. Yet you have the pounty,
who has actual knowledge-that their property has bkeen
contaminated and they're arguing that not they, but rather

the Wests have a duty to investigate to find out what the

county found.

I think the -- the law is exactly the opposite. If
they had that information, they have an obligation to come
forward and present it to the landowner and say, "Look,

this is what we're found -- what we found, and this is what
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we plan on doing about it." They didn't do that.
So the first two arguments I.would make on the statute
of limitations is:‘ (1) the -- the. contamination was
abatable; therefore, it was a continuing trigger of the

statute of limitations every day there was new injury; (2)

.that it was tolled because the county withheld the

information when it should have given that information to
the landowner.

Mr. Fréwley argues there were two points in time when
he thought ﬁhat the statute of limitations would begin to
run: first, at.the purchase, which, in fact, was in 2000.
And if understood his argument, he's saying if Mr. West had
checked the public records of the adjacent property, he
would have found that they installed a clay cap and he
could have further inveétigated and understood that,
because of that cap, that if he bought the property, it
potentially could've been -- could suffer damage in the
future. -

That's not the way the statute of limitations works.

The statute of limitations starts to run when you know or

~you have reason to know that you have a claim against

somecone else. There is nothing about what I just said that
-- that Mr. Frawley's argument that would trigger that
statute of limitations.

There was no damage. There was no -- there was no
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reason to know they had a claim. They hadn't even bought
the property yet. So he's saying that the statute, of
limitations would start to run sooner than when he even
bought thevproperty.

If his argument is true, and if any prospective
purchaser had that obligation to -- to investigate DHEC's

records and that once they'saw those records, they would

‘have known that the —-- the property could be damaged in the

future, if that's trueée, then the people who sold -- the --
nobody would've bought this property, first. And he's
arguing that the statute of limitations would've already
run against the'people who‘owned the property because it
started when the clay cap was installed.

The fact of the matter is neither of thoée i§ true.
We know that if -- he -- he argued the Fuller-Ahrens case
as -- as giviné a -- putting an obligation on a purchaser
of land to check the public records. That's not thé:
proposition that case stands for. |

That was.a case where a -- a partnership bought a
pieée of land. And on that piece of ;and was a culver£
under a road that put stormwater onto their property.
There was a spatute in existence that said the highway
department could givé notice of its easement to have that
storm-drainage pipe under the fogd and that it would file

its easement in a =-- in records at the highway department
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down on Park Streetvand that if they do that; that is
public notice of that.

Now, what the Court found was if you buy property, you
have an obligation to check those because you have an
obligatioﬁ to check the chain of title. If they had
checked the chain of title, and if they had checked the
highway departﬁent records, they would have seen thét they
-- the ﬁighway department had an easement for that stofm—
drainage pipe undér thé road and, therefore, they took it
with full notice of what . was invthe chain of title.

There, it was a statue that imposed the obligation to
check that public record. 2and it had to do with an -- an
element that was on the property they were buying. There
was nothing in that case that imposed an obligation on a
buyer of property to check the public records with respect
to an adjacent piece of property to the one they’ré buying
-- nothing.

And, in fact, that's not the law in this state. He
had the title checked to his_piece of property. He knew
that thege was an old closed landfill over there. But even
if he'd had a Phése I done, there would've been nothing in
that Phase I to have put him con' notice that there .was
contamination or any problem coming from the landfill
towards his property. Because at that point in time, not

even the tests on their own property was showing elevated
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landfill-gas levels.
There was no contamination on this property until late

2003. That's on the landfill property. That's the first

‘time their own tests on their own property showed any

elevation levels.
And it ﬁasn't confirmed to have migrated under the

road until 2006.. And that's when it was first confirmed

that there was contamination on the West/Hobby prdperty.

With that report, instead of giving a copy or calling
Billye West and tell him what they found, they simply filed

away with DHEC and kept their mouth shut. It wasn't until

‘nine years later, in 2015, that the county took the action

tﬁey needed to take to abate this. contamination.

And we think it's working. Everything we see, the
test results, seem tp indicate that -- that that was the
appfopriate action and that 'it's working.

Now, what they‘-— now what he argues is now that I've

"—-- I've taken this action to abate this contamination,

thét's really -- because I didn't do it sooner, that's
reélly a failure to act so you can’t‘sﬁe me for a failure
to-act. We're:not suing for a failure to act.. No. We're
suing them for contaminating the property.

If they had done somethiné back in 2006, when they

knew this action was available, they could've- avoided all

this mess. But they tried to save money. Now they got to
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pay the price.

We're not suing -- we did not arguekat trial and we're
not arguing now that the reason for the taking was the
failure to act. The reason for the taking was the
contamination of the landfill gas on the West/Hobby from
the closed landfill. That's the reason. Ahd that's what
we argued at trial.

Mr. Frawléy mentioned the -- there was no evidence
about the extent of the taking. That's true. That's true.
There is none. We don't know how far in the property it
went. -

However, it -is my burden of proof to show that the
property was contaminated. If Mr. Frawley thinks the area
of contamination is less than the entire property, it's his
burden to come forth with evidence demonstrating that is
so. He did not do that.

Thereforé, he cannot turn around and try to impose on
the plaintiff the burden of coming forward with evidence
which is his.. I carried my burden of proof in showing that
the property was -contaminated. He proved -- he showed no
evidence about the extent of contamination.

And the. last thing he argued was that they think that
the Kiswire contract was -- was a sham contract. Nothing
could be further from the truth. Your Honor héard.the

witnesses and was able to judge the credibility of the
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witnesses.

Mr. Minniék made it very clear that the reasbn he was
interested in this piece of property was because it was So
close to his other, established manufacturing plant just
across 219. That's what made it attractive to him from the
standpoint of managing the affairs of both plants. And he
teétified to that effect. |

He testified that he evaluated himself what £he
property was worth. And he determined what -- what the.
purchase price would be. And that's what he put in'the
contract.

So I think there is -- Mr. -- while Mr. Frawley tries
to draw inferences frém the evidence to show that this was
a sham contract, the direct evidence is altogether
different. These men knew each other, yes. But they --
when it came to doing business, they -- they would have an
arm‘s;length t;ansqction, and thaf's what they did.

Theré's hothing to show that it was-a sham contract.

I think that the -- I think the -- a statute-of-limitations
arguﬁent is -- is a red herring. I find in hié arguments
the -- the -- the county is arguing the facts whichever way
suit them best but their alternative theories in -- in
statements of -- of the case.

| The fact'fémains that -- that my folks never knew of

the contamination until the spring of 2011. Although the
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county had that information, it did not provide it as early
as 2006, when they had that information. They could have,
but they didn't. |

Up until they lost this sale, my clients did not have
any damage that resulted from the taking. Arguably, it
might've been some nominal damage.just by virtue of the --
of the contamination itself. It would have to do with the
diminution in the fair market value of the property or --
or scme theory like that.

But practically speaking, in real ‘life, there was no
significant impact on my clients until they lost this sale
because of the contamination. There's nothing unfair or
inappropriate for seeking damages in that situation. And
to -- to come up with defenses such as sham contract and --
and other issues is just -~ it doesn't make any sense to
me.

I -- I would say again on the statute of limitations
two key points:i It was an abatable contamination;
therefore, there was a -- a continuing trigger of the
statute of limitations every day. Second, because they
didn't provide that information to the plaintiffs when they
had it, the statute of limitations was tolled until the
plaintiffs got information in 2011.

THE COURT: Okay.

MR. JAMES BRUNER: Thank you, Your Honor.
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THE COURT: Thank you, Mr. Bruner. Anythiné in brief
reply, Mr. Frawley?
'MR. FRAWLEY: Just real briefly, Your Honbr.. The --
the issue about that I'm now arguing, well, it's failure to
act and you can't get us on that: There -- there was a

cause of action they could've had for failure to act. And

it's called negligence, which they did assert. And then

they‘—~ they dismissed just before this case went to Your
Honor oﬁ the only issue being inverse condemnation.

Had they -- they thought that we had some kind of
negligencé issue there, after going through discovery, he
could've pursued that. But he chose not to. So once he's
in inverse condemnation, the issue on a taking is a
positive,‘aggrgssive act. That's why we're arguing you
haven't proven a positive, aggressive act.

If we didn't put this thing in quickly enough, the --
the activé remediation éystem, that might be fodder for his
-- for -- for his negligence claim, which he chose to
abandon. So -- so for us say that we're -- oh, you -- you
can't get us now because we didn't act, that's not true.
He had the opportunity to do that; he chose not to.

On the burden of proof as to how far it extends in
there, if he's got a case that says that once he proves
that just the perimeter is -- . is -- is -= is contaminated,

if that's the case, that he gets credit for the whole 40.7-
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acre tract, and then I havé to come in and prove and take
borings all over his 40.7-acre tract that it is_or is not
-- is -- is nbt a ---a - contéminated, I1'd to hear that
case. But I'm not aware of that.

There was evidence on the perimeter that there may
have‘been some landfill contaminafioh, but not the rest of
the 40.7-acre tract. That's all I've got.

THE COURT: ’Okay;‘,

MR. FRAWLEY: Thank you, Your Honor.

THE COURT: 'fhank‘you very much, guys. I continue to
appreciate your hard work. And so I'm going to contihue to
study on this and I'll take it under advisement and let yoﬁ
guys know something Ss soon as I can.

MR. FRAWLEY; All right.

MR. JAMES BRUNER: Can I inquire’if it's -- if it is

still an open question whether or not we may have a damages

héaringibefore we go to the code of -- Court of Appeals?

Have you made a decision ---

‘THE COURT: Did ---

MR. JAMES BRUNER: ---on that?

THE chRT: Did I not address that? I -- I know that,
Mr. Bruner, your position is -- is.go ahead and do the
damages now. -Mr. Fréwley, because of -- you know, it --

-assuming I were to deny your motion for reconsideration it

has certainiy been your indication that -- that Newberry
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-County has instructed you to =- to carry it further. And

you -- you don't want anything done with respect to damages

--,until the appeal can be decided.

MR. FRAWLEY: That!'s correct ---
THE COURT: Okay.
MR. FRAWLEY: --- Your.Honor. -I -- I think the issue

of whether there was or was not a taking is a clean issue

when we -- with finality; And we -- and we -- my'-- my

marching orders are ﬁo'——vto appeal it ---
THE COURT: - Sure.

MR. FRAWLEY:V --- 1f it comes to that. So -- so

should Your Honor come back and -- and affirm the order
. denying my, motion, we would -- we would. file a‘notice‘———

THE COURT: And -- and‘——j

‘MR. FRAWLEY: --- of appeal. ’

THE COURT: And say o I thought I had addressed that
maybe in an e-mail that -- that my -- my.preférence is --
is to go with Mr..Frawley énd‘not -— and -- and I -- and I
understand where you're édming ffom,.Mr. Bfuner,‘but hot to
deél with fhe démages un£il, you know, the -- the appeal‘is
heard -- again, assuming thaf I affi?m my -- my =- my
previous order.

. MR,AFRAWLE¥:‘«And¢ Yoﬁr‘Honér, if the Court of Appeals
finds thatp——‘thét it's interlocuto:y, they're going to

kick me back here anyway .
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1 THE COURT: Right.

2 MR. JAMES BRUNER: I -- I don't ---

3 MR. FRAWLEY: =--- at that ---

4 THE COURT: Right.

5 MR. FRAWLEY: --- point.

6 MR. JAMES BRUNER: I -- I -- I tend to agree with Mr.
7 Frawley. I don't think it's interlocutory. I think it's

8 an appealable order. .

‘9 THE COURT: Right.

10 MR. JAMES BRUNER: But I don't think there's any

1 reason:why the - the rest of the issues - in the case -- in
12 -— in th;s cése it's not as if thé damages issue is

13 particularly complex.

14 THE COURT: ﬁight.

15 MR. JAMESlBRUNER: So I think it_can be done nonjury

16 and done very efficiently. I -- I just hate to see the

17 thing dragged out another three years.

18 THE COURT: I -- i understand. I understand. But my
18 preference would be -- is to not deal with the damages ---
20 MR. JAMES BRUNER: I understand.

21 THE COURT: --- until ---

22 MR. JAMES BRUNER: All right.

23 THE COURT: -~-- until that.

24 MR. FRAWLEY: Thank you, Your Honor.

25 'THE COURT: Okay. |
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MR. FRAWLEY: Thank you for ---
THE COURT: Thank you ---

MR. FRAWLEY: --- your patience.
THE COURT; ~-== guys.

MR. JAMES BRUNER: Thank you, Judge.

THE COURT: Appreciate it. Y'all be careful going

back home.

MR. FRAWLEY: Yes, sir.

(Whereupon, the proceeding was.concluded at 10:34 é.m.)

--- END OF TRANSCRIPT OF RECORD ---
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STATE OF SOUTH CAROLINA ) |
) - IN'THE COURT OF COMMONGRLEAS-"

COUNTY OF NEWBERRY ) FOR THE EIGHTH JUDICIAL CIRCUIT: :
. PR [ I
. M e — ;
v e
* West/Hobby, LLC, ) Docket No. 2012-CP-36-0046 ~+ _.,
Plaintiff, ) :
) e
-vs- ) NOTICE OF MOTION AND MOTION>»
: ) FOR SUMMARY JUDGMENT BY THE
County of Newberry, ) DEFENDANT NEWBERRY COUNTY
' - ' )
Defendant. )
)

-

TO: JAMES L. BRUNER, ESQUIRE, COUNSEL FOR THE PLAINTIFF WEST/HOBBY, LLC:

YOU WILL PLEASE TAKE NOTICE that the Deféndant Newberry County, by and
through its undersigned attorneys, will move before the presiding Judge of the Court of Commdn
Pleas for the Eighth Judicial Circuit, on the tenth day after service hereof, or as soon thereafier as
counsel may be heard, at the Newberry County Courthouse, College Street, Newberrf, South
Ca;rolina, for an Order granting the Defendant Newberry County Summary Judgment and
dismissal of the Plaintiff's claims in the captioned matter against Newberry County. This
Motion is based upon the same grounds as set forth in this Defendant’s January 26, 2014 Motion
for Summary Judgmént, a copy of which is attached hereto as “Exhibit A,” and was served upon
Plain;iff s Counsel by mail January 27, 2014 and filed with the Court January 28, 2014, then was
withdrawn when the Plaintiff requested and this Defendant consented to a 406) strike of the case.

This Motion is based upon the pleadings in this matter, statutes, case law, Rules of Court,
Answers to Interrogatories, documents produced through discovery or pﬁrsuant to subpoeng,
" depositions, affidavits if épplicéble, and such other and further authority as the Court may deem

appropriate.
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Lexington, South Carolina
‘August 10, 2015.

" pat@oldcourthouse.com

BY:

Patrigk J. Frawley
140 East Main Strkat (29072)
PO Box 489

Lexington SC 29¢71-0489
803-359-2512

1037



EXHIBIT A

STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEASS
COUNTY OF NEWBERRY ) FOR THE EIGHTH JUDICIAL CIBGUIT= =
| | S &5 =
mx =Z w
= — .
=M o L -n
West/Hobby, LLC, ) Docket No. 2012-CP-36-0086 o0 ©@© 3 =
) | ow gL
Plaintiff, ) gg 3 8°
) Smo= =
-vs- ) NOTICE OF MOTION AND MO'BION,, =
) FORSUMMARY JUDGMENT BY THE?
County of Newberry, ) DEFENDANT NEWBERRY COUNTY .-
Defendant. ) ~ 5 L
. ) R SRS
P el

A : o (%)
TO: JAMES L. BRUNER, ESQUIRE AND MATIHEW H. STABLER, Esou.ufir-:,
ATTORNEYS FOR THE PLAINTIFF: N

-
L

YOU WILL PLEASE TAKE NOTICE that the Defendant Newberry County, by and’
through its undersigned attorneys, will move befbre the presiding Judge of the Court of Commonw
Pleas for the Eighth Judicial Circuit, on the tenth day after scrvice' hereof, or as soon thereafier as
counse) may be heard, at the Newberry County Cbuﬂhouse, College Strect, Newberry, South
Carolina, for an Order granting the Defendant Newberry County Summary Judgment and
dismissal of the Plaintiffs’ claims in the captioned matter against Newberry County, in whole or
in part. This motion is made on the grounds ‘thal 1) there is no genuine issue of material fact but
that the Plaintiff's claims against Newberry County are time barred by the applicable statute of
limitations; 2) that there is no ge-nuvine issue of material fact or evidence supporting the Plaintiff's
cléim that Newberry County was grossly negligcni in any acl or omission ol s agents or
employees within the applicable statute of Iinﬂtations period; 3) that there is no genuine issue of

material fact or evidence supporting the Plaintiffs claim of inverse condemnation against

" Newberry County; 4) that there is no genuine issue of material fuct or evidence supporting the

T
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Plaintiff's claim of lrespaﬁs and damage to the 40.7 acres it claims is damaged; 5) that there is no
genuine issue of material fact but that the Plain,lif‘f, by and through its 'agcnls and employees. was
itself grossly negligent as a matter of law in failing to exercise even slight care in its acquisilioh
of the property it now claims damage to, given the facts and circumstances cxistin"g al the iimc ol
its acquisition.

This Motion is based upon the pleadings in this matter. statules, case law, Rulcs'() I'Court.
Answers to Interrogatories, documents produccd through discovery or pursuant o s_ubpoenzi.
depositions, affidavits if applicable, and such other and further authori}y as the Court may deem
appropriate.

DAVIS, FRAWLEY, LLC

140 East Main Street, P.0O. Box 489
Lexington, South Carolina 29071-0489

(803)%
BY: r 4

Pal'lc‘yf( J. Frawldy ' /
Attdrneys for the Defendant

ewberry County

Lexington, South Carolina

| January 26, 2014.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
)

COUNTY OF NEWBERRY
West/Hobby LLC, ) CaseNo.2012-CP-36-00046 o 5= = 0
| ) . | 2h 20
Plaintiff, ) DE o i
‘ ) NOTICE OF MOTION AND: © i1}
vs. ) MOTIONFOR SUMMARY JUDGMENE
) o =
County of Newberry, ) =
Defendant. )

TO: THE DEFENDANT ABOVE-NAMED AND PATRICK J. FRAWLEY, ESQUIRE
IT’S COUNSEL.

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, by and through its
undersigned duly authorized counsel, will move before the Presiding Judge, Eighth Judicial
Circuit, at the Newberry County Courthouse, Newberry, South Carolina, on the tenth (10") day
following service hereof, or as soon thereafter as counsel can be heard, for an Order pursuant to
Rule 56, SCRCP, granting the Plaintiff summary judgment on its claim for inverse
condemnation on the grounds that there are no issues of material fact and that the Plaintiff is
entitled to Jjudgment on its claim for inverse condemnation as a maxtet‘ of law, in that:

1. The Plaintiff sued the Defendant for inverse condemnation of 40.7 acres (“the Property™) it
owns arising out of contamination emanating from the closed Newberry County landfill on
Cockrell Road;

2. The Defendant operated a municipal solid waste landfill on Cockrell Road in Newberry
County from 1970 until 1993;

3. Plaintiff bought its Property on Cockrell Road for $290,000 in December 2000 for

mvestment purposes;
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Plaintiff’s Property is across the road from the closea landfill;

On January 19, 2011, Plaintiff signed a contract to sell the Property to Kiswire, Inc. for
$520,000;

An examination of the property for Kiswire by S&ME in March iou revealed the presence
of volatile organic compounds in landfill gas on the Property including benzene,
tetrachlorothene and trichlorothene which had migrated laterally from the closed landfill

. under Cockrell Road to the Property;

10.

11.

12.

13.

14,

The landfill gas migrated from the closgd landfill to the Property because the Defendant had
installed a cﬁy cap on to;; of the closed landfill;

The cap prevented the landfill gas ﬁom migrating vertically and rather caused the gas to
migrate laterally onto the Property;

The installation of the clay cap was a permanent public project undertaken by the County;
The installation of tpe clay cap constituted an affirmative, aggr&esjve and positive act by the
outey | ' . .

Because of the presence of VOC’s in the landfill gas on the Property, Kiswire cancelled its
contract to buy the Property;

As a result of the cancelled contract, the Plaintiffs lost the profit on their sale to Kiswire of -
$230,000; ‘
The County’s act constituted a physical taking of the Property without just compensation;
The Court should inquire into the grounds stated above and determine that there was a
physical taking of private property by the County without compensation and that the
damage to the Plainfiﬂ‘ caused by the taking was $230,000 plus reasonable attomney’s fees

and costs.
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This motion will also be supported by such affidavits as are hereafter filed and served, such

memorandum as may be filed and served and the law in such cases as have been made and are

provided.

B Powell, Wall & Mullins, LLC
Post Office Box 61110

Columbia, South Carolina 29260
(803) 252-7693
ibruner@brunerpowell.com

. Attorneys for the Plainsiff
May l i , 2015 4
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

. RECEIVED)
APPEAL FROM NEWBERRY COUNTY

Court of Common Pleas o JUL 24 2017
Donald B. Hocker, Circuit Court Judge SC Court of Appeals

Appellate Case No. 2016-001773

West/Hobby, LLC, .................................................. Respondent,
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal contains all material proposed
to be included by the parties and not any other material. I further certify that this Record on Appeal
complies with the April 15, 2014 Revised Order of the South Carolina Supreme Court, Concerning
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