om fax Server

Wed 12 Sep 2018 09:28:49 AM EDT

STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Edgar W. Dickson, Circuit Court Judge

Page 3 of 3.

RE CEIVED
Appellate Case No. 2018-000707 SEP 17 2018
Circuit Court No. 2016-CP-07-00602 SC Court of Appeals
Marc Haas; Susan Haas; Melissa Star; ROD SEAT 1vvoooveeooeeeeeeeooeoesoo ....Appellants,
. .
Oldfield Club; Oldfield Club Board of Directors;
Oldfield Community Association;
SF Operations, LLC; TI Oldfield Operations, LLC..........c..ccconvminecnriiiiennann. Respondents.

INITIAL BRIEF OF RESPONDENTS

Ian S. Ford

FORD WALLACE THOMSON LLC.

715 King Sheet

Charleston, SC 29403

843.277.2011

Attorneys for Respondents Oldfield Club Board of
Directors and Oldfield Club

Merritt E. Abney

NELSON MULLINS RILEY & SCARBOROUGII, LLP
151 Meeting Street, 6th Floor

Charleston, SC 29401

843.853.5200

Attorney for Respondents TI Oldfield Operations
LLC, SF Operations LLC

Suzanne E. Deters

ETFHRIDGE LAW GROUP

P.O. Box 20969

Charleston, SC 29413
843.614.0007

Attorney for Respondents Oldfield
Community Association



om fax Server

Table of Authorities..........ccccovvviiiineniininicnnninn, SRR SRR iii
Statement of Issues 0N APpPeal.... ..ot 1
Statement of the Case................ e ettt ke ae b bt 2
Statement of the FACS ..o e 3
Standard of ReVIEW ... b 7
ATGUMENL. ...eiiiiiriiii bbbttt 7
A. The findings contained within the Trial Court’s Order were not
adopted verbatim and should be upheld.............ccoociininninioiciiieneee, 7
B. The Trial Court correctly found the record contains no evidence that
Respondents breached the Termination Agreement.................ccoovevererevnenee, 10
C. The Trial Court correctly construed the Governing Documents.................. 11
D. The Trial Court correctly applied the statute of limitations .............ccoceueee... 14
E. The Trial Court correctly concluded there is no evidence of damage to

Wed 12 Sep 2018 09:28:49 AM EDT

TABLE OF CONTENTS

APPEIANES ..ottt ettt et ee et b et 16

This Court should affirm the grant of summary judgment to TI
Defendants on the additional sustaining ground that TI Defendants

were not party to the Termination Agreement and there is no evidence

they assumed obligations UNAEr it......cocvcioreiiiiiiii e e 18

CONCIUSION 1.tteiiet sttt et r e et es e et e et e s er e et e e e e e 19

Page 4 of 3.



om fax Server Wed 12 Sep 2018 09:28:49 AM EDT Page 5 of 3.

TABLE OF AUTHORITIES
Cases
Allegro, Inc. v. Scully,
791 5.E.2d 140 (S.C. 2016), reh'g denied (Oct. 26, 2016)................. e e 13

Baughman v. American Tel. and Tel. Co., ,
306 S.C. 10T (1991) oo e 17

Chan v. Thompson,

302 8.C. 285,395 S.E.2d 731 (Ct. APP. 1990)...vorvvevovoveeeeeeeeereneroesrereeesessesee oo eeesesssosoosseon 18

Fettler v. Gentner, v _
722 S.E.2d 26 (S.C. App. 2012) .........c....... e s s et 13

First Union Nat. Bank of South Carolina v. Hitman, Inc.,
306 5.C. 327,411 S.E.2d 681 (Ct. AppP. 1991).ccoeiviiiciiese e 7

Hope Petty Motors v. Hyatt, ‘
3105.C. 171, 425 S.E.2d 786 (Ct. App. 1992) .................................................................... 11

I'On, L.L.C. v. Town of Mt. Pleasant, ’
338 5.C. 406, 526 S.E.2d 716 (2000) ......eovviviieeieiieisesioreeessteeeer e et eess e essiees s enes s eer 18

Josey v. Josey,
291 S.C. 26, 351 S..2d 891 (Ct. APP. 1986)....cciviviiieirninerieriireieeeeerees oo res e 8

Kreutner v, David, ,
465 S.B.2d 88 (S.C. 1995)....0cuiitiiiitiee ettt et ettt ettt 14

McGill v. Moore,
672 S.E.2d 571 (S.C. 2009)....cccvmriririrerrieeriresiesieersssesree s saeee e [TV 11

Pelican Bldg. Centers of Horry-Georgetown, Inc. v. Dutfon, v
311 5.C. 56,427 S.E2d 673 (1993) ....ommeurcrcrmeirireiiriiensiensessssssss st 7

Schulmeyer v. State Farm Five and Cas. Co.,
579 S.E.2d 132 (S.C. 2003)......oiiiiiiiiiiicic e e sttt 11

South Carolina Dep't of Natural Res. v. Town of McClellanville,
345 5.C. 617, 550 S.E.2d 299 (2007) .....ooveiieiiiniii e, 11



om fax Server Wed 12 Sep 2018 09:28:49 AM EDT ' Page 6 of 3:

Turner v. Milliman,

3925.C. 116, 708 S.E.2d 766 (2011)......... e aan OSSOSO P ORI 7
Watson v. Underwood,

756 S.E.2d 155 (S.C. APP. 2014) c.eciiiiiieeeeieec ettt e a e ene s 11

Statutes
S.C. Code Ann. § 15-3-530.....ccevveunee ....... e e e N 14
.Rﬁles

South Carolina Appellate Court Rule 501, Canon 3 B(7)(€) ....ccevveeverreeoreeereceeoreereeronn 8
South Carolina Rule of Civil Procedure 56..........cc.c.cviviiiiiiieeiieereieee oo eeess e snssesennnn, 7
South Carolina Rule of Civil Procedure 5 et ee et 7



om fax Server Wed 12 Sep 2018 09:28:49 AM EDT Page 7 of 3:

STATEMENT OF ISSUES ON APPEAL

A. Did the Trial Court err when it reviewed the record independently and edited
the parties’ proposed findings of fact and conclusions of law to fit the Trial
Court’s ruling?

B. Did the Trial Court err when it ruled that Respondents did not breach the
Termination Agreement?

' C. The Trial Court errin following the clear language of the governing documents?
D. Did the Trial Court err in its application of the statute of limitations?

E. Did the Trial Court etr in its conclusion that there is no evidence of damage to
Appellant?
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STATEMENT OF THE CASE

Appellant horheowners filed this action in the Circuit Court on March 10, 2016,
‘asserting membership dues they paid to Oldfield Club _wére allocated improperly.
(Compl.) Appelllants alleged Oldfield Club’s allocation of some portion of their
membership dues toward golf-related activities and facilities violated the terms of an
agreement (the “Termination Agreement,”) between Appellants, on the one hand, and
Oldfield Clul; and other Respondents, on the other. (Compl. § 39.) Appellants asserted
three causes of action: (1) breach of settlement agreement; (2) negligence/ gross
negligence; and (3) constructive frust/ accounting. (Compl. §9 42-59.)

After the close of discovery, Respondents separately moved for summary
judgment on all of Appellants’ claims and filed memoranda in support. The Circuit Court
held a hearing on the motions on September 9, 2017. (9/9/2017 Hr'g. Tr.) Following the
hearing, the Circuit Court permitted Appeliants to submit supplemental briefing and
évidence. On April 13, 2018, the Circuit Court issued an order granting Respondents
summary judgment on the following grounds: (1) the record contained no evidence
Respondents breached the Termination Agreement; (2) the applicable covenants and
other governing documents expressly permitted Oldfield Club to apply Appellants’ dues
to golf-related expenses; (3) Appellants” claims are time-barred; and (4) Appellants

presented no evidence of damages. (4/13/2018 Order.) Appellants served their notice

of appeal on April 16, 2018. (Notice of Appeal.)
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STATEMENT OF THE FACTS

App\ellants own homes in Oldfield, a planned resideﬁt—ial community located in
Okatie, South Carohna 1" The community has a homeownerq association (Respondent
Oldfield Community Aséoc1at10n ("OCA")) and an amenities club (Respondent Oldfield
Club). (Compl. I 5-6) Pursuant to applicable covenants and related governing
doeuments (the “Governing Documents”), all Oldﬁeld residents, including Appellants,
are members of, and pay membership dues to, Oldfield Club.2 (Recreational Covenant
Art. 32)) The Oldflcld Club amenities include a golf course, a clubhouse (which contains
administrative offices, a restaurant, locker room, and golf shop), a banquet facility, a pool,
a fitness center, tennis courts, and an outdoor center. '(Byléws Art.ll.S.)

Oldfield Club has several categories of membership, including a “Community
Membership” and an “Equity Golf Membership.” (Corﬁpl. 9 16; Bylaws Art. 21) All
homeowners become Community Members upon taking title to a lot in Oldfield. (Bylaws

Art. 21)) Community Members have unlimited access to the Club’s amenities, other than

the golf course, and they may access the Clubhouse to shop in the golf shop, dine at the

! Appellants Marc and Susan Haas, and Melissa Star, are Appellant Rob Star’s in-
laws and wife, respectively. Mr. and Mrs. Haas, and Mrs. Star, testified that they rely on
Mr. Star for their understanding of the facts and claims in this lawsuit. (Depo. Tr. Marc
Haas at 39-40, Susan Haas at 11-21, Melissa Star at 10-11, 16-18).

2 The Governing Documents include without limitation the Declaration of
Recreational Covenant for Oldfield Club dated November 17, 2000 (the “Recreational
Covenant”), the Agreement for Transfer of Assets By and Between Oldfield, LLC and
Oldfield Club dated December 8, 2000 (the “Transfer Agreement”), and the Amended By-
Laws of Oldfield Club cffective October 2, 2002 (the “By-Laws”), the First Amendment to
Amended Plan for Offering of Memberships, dated May 16, 2005 (the "Offermg Plan”)
all as subsequently and from time to time amended.
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restaurant, or access the Club and OCA administrative services housed there. (Id.)
Comununity Members also receive rounds of golf on the golf course (four to ten rounds
annually during the years at issue). (Offering Plan) Equity Golf Members have
unlimited access to all of these amenities, including the golf course. (Bylaws Art. 2.1.) To
become an Equity Golf Member, a homeowner must pay an initial membership
contribution and monthly dues, which are higher than the ducs paid by Community
Members. (Bylaws Art. 7.2-7.3.)

On or about May 2, 2007, Appellants entered into agreements with Oldfield Club
to become Equity Golf Members, (Compl. q 21; Star Membership Agreement).
Appellants made an initial down payment of the Equity Golf Member initiation
contribution and agreed to pay the balance on or before June 1, 2009. (Compl. q 25;
Mcmbership Agreement).

On or about June 10, 2009, the initial developer of Oldfield, third-party defendants
Oldfield, LLC and Crescent Communities, LLC (jointly, “Crescent”), filed for bankruptcy
protection unde;‘ Chapter 11. (Compl. 29.) During the bankruptcy, Crescent sought to
recover the balance of the Equity Golf Membership initiation fee from Appellants,
(Compl. § 30.) Appellants refused to pay the balance and sought to rescind their
agreements to purchase Equity Golf Memberships. (Compl. 9 31-33; 2009 Termination
Agreement).

On September 17, 2009, Appellants and Crescent entered into the Termination
Agreement, which terlﬁinated Appellants” Equity Golf Memberships. (Compl;. 9 34; 2009

Termination Agreement.) Although Appellants claim that they ceased to be Equity Golf
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Mefnbers upon execution of the Termination Agreement, like all other Oldfield 1'céidents,
Appellants remained Community Members, and they paid Community Member dues to
the Club from 2009 to the present. (Deposition of Rob Star Tr. 175:20-24.) |

After execution of the Termination Agreement, Appellants paid the same dues as
other‘ Community Members, and were treated the same as other such members. (Star
Dep. Tr. 189:10-13, 230:5-14.) They had access to and used Oldficld Club amenities,
including complementary rounds of golf on the Oldfield golf course, just like the other
Community Members. (Id) Each year the Oldfield Club budgets were published to the
members, so the uses of Community Members’ dues were disclosed to all members,
including Appellants. (Rob Star Dep. 134:9-17, 142:314, Jan. 25, 2017)

In 2010, Creécent assigned its real estate in Oldfield and certain.riglh’cs under the
Governing Documents to TI Defendants. (Compl. § 4.) TI Defendants were not party to the
Termination Agreement and did not assume any obligations under the agreement.
(Termination Agreement.)

By 2012, Appellants were alleging Oldfield Club was improperly allocating
Community Member ducs to support golf. In 2012, Star and another Oldfield
homeowner, Robert Wilson, met with Phillip Galbreath, a member of the Oldfield Club
Board of Directors, regarding Star and Wilson's concern that their Community Member
dues were being used to sﬁbsidize golf activity. (Star Dep. Tr. 280:1-281:16; 293:13-294:9;
March 5, 2013 e-mail from Robert Wilsén to Phillip Galbreath). Star testified that the

allegations he and Wilson made in the 2012 meeting with Galbreath regarding allegedly
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improper allocation of their membership dues were the same allegations he asserts in this
lawsuit. (Star Dep. Tr. 281:3-16.)

After the 2012 meet:i.ng, oﬁ March 27, 2013, Star and Wilson sent a Iefter to TI
Defendants complaining of a recent dues increase for Community Members. (March 27
Letter from Robert Star to TI Defendants.) The letter alleged the Club was ilnproperly
using Commurﬁty Member dues to support golf operations — precisely the claims alleged
in .this case:

It is also clear from the by-laws and Equity Membership Agreement that
this is not proper and the Club members will not be charged for the
Operating shortfall of the [golf course]. According to the by-laws and the
Equity Membership Agrecment, the Equity Golf Members, together with
the Sponsor, are responsible for the maintenance of the COURSE. The
funding for the COURSE is to come from the dues paid by the Equity Golf
Members and the Sponsor, not the general membership of the Club. Nor
can the Sponsor look to the general membership to subsidize or offset any
deficiency in the funding of the COURSE's operations.

In fact, the letter stated “please accept this as a formal notice of a claim as members of
Oldfield Club.” (Id.) Although Appellants became aware of their claims no later than
2012, and even provided written notice of the claims to certain Respondents, Appellants

did not file this action until March 10, 2016, more than three years later. (Compl.)

3 Star’s letter references an e-mail that Club members received on February 7, 2013,
regarding what he alleges was the increase in Community Members’ dues to support golf
facilities, and Star testified he became aware of the information on which the allegations
in the letter were based no later than February of 2013. (Star Dep. Tr. at 177:4-6; 182:6-12;
239:6-21)
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STANDARD OF REVIEW

“When reviewing a grant of summary judgment, appéllate courts apply the same
standard applied by the friél court pursuant to Rule 56(c), SCRCP.” Turner v. Milliman,
3925.C. 116,121-22, 708 S.E.2d 766, 769 (2011). Sﬁmméry judgment is apbropriate when
the pleadings, depositions, affidavits, and discovery on file show there is no genuine
issue of material fact such that the moving party must prevail as a matter of law. Id.; Rule

56(c), SCRCP.

ARGUMENT

A. The findings contained within the Trial Court’s Order were not adopted
verbatim and should be upheld.

Appellants argue that the Circuit Court erred in merely adopting a proposed order
submitted by Respondents. Appellants did not raise thi; argument to the Circuit Court
via motion to alter or amend, and therefore the argument is not preserved for review.
Pélican Bldg. Cente_rs' of Horry-Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675
(1993) (“We have adhered to the rule that where an issue has not been ruled upon by the
trial judge nor raised in a post-trial motion, such issue may not be considered on
appeal.”); First Union Nat. Bﬁnk of South Carolina v. Hitman,'lr%c., 306 S.C. 327, 329, 411
S.E.2d 681, 682 (Ct. App. 1991) (trial court’s alleged error in adopting proposed order that
varied from oral ruling was not preserved because appellant failed to move to alter or

amend pursuant to SCRCP 59(e).)
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Even if the argument were preserved, it is not grounds for reversal. The
submission and adoption of proposed orders is standard practice in the circuit court. The
commentary to South Carolina Appellate Court. Rule 501, Canon 3 B(7)(e), provides that
“[a] judge may request a party to submit proposed findings of fact and conclusions of
law, so long as the other parties are apprised of the request and are given an opportunity
to respond fo the proposed findings and conclusions.” This Court has further sanctioned
the practice, holding “where, as here, the trial judge requests proposed orders, he is free

to accept or reject all or any portion of such orders.” Josey v. Josey, 291 S.C. 26, 35, 351

S.E.2d 891, 897 (Ct. App. 1986).

In addition, the recofd belies Appellants” unsupported allegation that the Circuit
Court merely adopted Respondents’ proposed order Without undertaking any
independent analysis. A simple‘ comparison of the proposed order submitted by
Respondents and the final Order issued by the Circuit Couft shows that the trial judge
did not adopt the “exact proposed order” submitted by Respondents “without a single
revision or modification,” as Appellants misrepresent to this Court. (Br. of Appellant p.
23-24) Instead, the Circuit Court made revisions and modifications to every single page
of the proposed order, prior to issuing the final Order. (Compare 4/13/2018 Order, with

Defs.” Proposed Order).

For example, one of first modifications made by the Circuit Court to the
Defendants’ proposed order is the addition of a list detailing the exact documents the

court reviewed in conducting its independent analysis of the evidence presented by
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counsel. (See 4/13/2018 Order at 2)* Othél’ modifications include (but are not limited to):
the addition of supplemental cifes to the exhibits submitted by counsel (Compare id. at 3,
with Defs. Proposed Order at 3-4)5 the addition of legal standards favorable to
Appellants (Compare id. at 4, with Defs.’ Proposed Order at 5)¢, and the Circuit Court's
reiteration of its independent review of the exhibits and arguments submitted by all
éounsel. (See e.g., id. at 5 (“Tn its own inde?enden’c review of the Agreements and briefs
of Counsel .. ."); id. at 9 (“In sum, upoﬁ a thorough review of the documents provided .
")) The Circuit Court even went so far as to note the evidence it found most convineing
in its review of the evidence submitted by all counsel. (See id. at 8.7 Furthermore, the
Circuit Court deleted the entire final section 'lof the Respondents’ proposed order.
(Compare id. at 10 with Defs.” Proposed Order at 13-15).

A cursory review of the Order demonstrates the circuit court engaged in its own

review of the record and modified Respondents’ proposed order accordingly. The court’s

4 The lower court added the following sentence to the proposed order submitted by
Defendants: “The Court has reviewed the Summary Judgment Motions, the Rob Star
Affidavits, Appellants” Objection, memorandum, and the supplemental briefs.”

5 The lower court added the following sentence and citation to the proposed order
submitted by Defendants: “ Access includes use of parts of the clubhouse, a restaurant,
social rooms, administrative offices, and a store. Id. at 231: 1-23, 232: 5-25, 233: 1-19.”

6 The lower court added the following legal standard to the proposed order.
submitted by Defendants: “However, the non- moving party is only required to submit a
mere scintilla of evidence to support the existence of a dispute of material fact. Hancock
v. Midsouth Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).”

7 “Most convincingly, a March 27, 2013 letter from Mr. Star references an email that
Club members received on February 7, 2013, regarding what he alleges was the increase
in Community Members’ dues to support golf facilities.” (emphasis added.)




om fax Server ' - Wed 12 Sep 2018 09:28:49 AM EDT | ‘ Page 16 of .

adoption of Respondents’ proposed order, with modifications, presents no ground for
reversal.

B. The Trial Court correctly found the record contains no evidence that
Respondents breached the Termination Agreement.

Appellants argue that section 2 of the Termination Ag'reement “expressly provides
that Plaintiffszppellants may not be ch‘arged d}ues for anjl Golf Facilities.” (App. Br. 29.)
But the Termination Agreement says .no. such thing. The referenced secﬁo’n of the
Termination Agreement rﬁerely provides for termination of Appellants’ Equity Golf
Memberships. (l’ernﬁnation Agreement, Sec. 2.) It does not festrict Oldfield C_lub’s ability
to establish the amount of Community Member dues or how the Club may allocate‘those
dues pursuant to the Governing Documents.

At tljxe summary judgment hearing, the ‘Circuit Court repeatedly presséd
Appellants’ counsel to identify the 1angilage in the Ternﬁﬁation Agreément that
Respondents allegedly breached or that would bé breached by the alleged use of
Appellants” dues for golf-felated amenities at Oldfield Club. (9/9/2017 Hr'g. Tr.)
Appellants” counsel was unable to dé so then and has not done so in the br_ief to this
Court, other than to make the conclusory statement that the agreement states that the
Appellants’ dues may not be used for golf. (Id.; App; Br. 29). Because Appella’nts’ facfual
allegation that Oldfield Club uses theu: dues for golf, even if accepted as t1ue, does not
constitute breach of the Termination Agreement, the Circuit Court correctly dec1ded

‘Respondents are entitled to summary judgment on all claims:

10
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C. The Trial Court cofrectly construed the Governing Documents.

In Section 1V, Appellants argue that the Trial Court erred in construing the
Gox}erning Documents to permit Community (Social) Member dues to be used for golf
facilities under certain circumstances. As the Trial Court stated, gencrally “the
construction of contracts is a question of law for the court.” Hope Petty Motors v. Hyatt,
3105.C. 171,175, 425 S.E.2d 786, 789 (Ct. App. 1992); Watson v. Undertwood, 756 S.E.2d 155,
161 (S.C. App. 2014). “Where the contract’s language is clear and unambiguo.us, the
language alone determines the contract’s force and effect.” Schul‘n"zeyer v. State Farm Fire
and Cas. Co., 579 SE.2d 132, 134 (S.C. 2003). “A contract is read as a whole document so
that one may not create an ambiguity by pointing out a single sentence or clause. It is a

| question of law for the court whether the language of a contract is ambiguous.” South
Carolina Dep't of Natural Res. v. Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d 299,

302-03 (2001); McGill v. Moore, 672 S.E.2d 571, 574 (S.C. 2009).

The evidence before the Trial Court is clear that the Governing Documents
specifically allow that Community Membership dues may be used for facilities that arc

available to such members. For example, the covenants at Oldfield state:

3.1 Covenant to Pay. Each Owner, by accepting title to a Residential
Unit, covenants and agrees to pay to the Club Operator assessments, annual
dues, and minimum usage fees in such amount as Club Operator shall
specify from time to time, except that Community Members shall not be
subject to assessment for operating deficient or capital improvements
related to golf facilities or golf operations.

The dues for Community Membership shall be based upon a budget of the
estimated costs of maintaining, repairing, replacing, insuring, operating

11
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and providing the facilities, activities, and events available for the use and
enjoyment of Community Members, and a reasonable share of the overhead
expenses associated with general operation and administration of the Club.
Such costs may specifically include, but need not be limited to:

(a) the costs of utility service (including water, sewer, electricity, natural
gas, and cable or similar television) provided to such facilities;

(b) the costs of janitorial service, maintenance and repair; property and
liability insurance; and similar ongoing expenditures related to such
facilities; and

(c) the costs of maintaining, repairing and replacing the buildings, fixtures,
furnishings, equipment and systems located within or that serve such
facilities, which may include a reasonable contribution to a reserve fund for
repair and replacement of such items;

(d) that portion of the costs that Club Operator incurs in sponsoring
activities in which the Community members are invited to participate; and

(e) administrative and overhead costs related to such facilities, services and
programs or membership administration generally, including labor and
payroll expenses.

Page 18 of !

(Covenants § 3.1 (emphasis added)) The governing documents provide that when an

amenity is used for both Golf and Community Members, the estimated costs are allocated

among the memberships to whom the facility, services, and/or programs are available:

Such budget shall not include costs associated solely with facilities,
activities or events that do not benefit Community Members. The total
estimated costs as reflected in such budget shall be allocated among the
memberships of all classes and categories to whom the facilities, services
and/or programs covered by such budget are made available. The dues
charged for each Community Membership shall be based on the
Community Member’s status as a “Resident” or “Non-resident Member,”
as defined in the Club’s Bylaws. The amount of estimated costs allocated
pursuant to this Section as dues for Resident Community Memberships
shall be equal to the amount of such costs allocated to each Resident
Membership in other membership classifications. . . . '

(First Amendment to the Declaration of Recreational Covenant for Oldfield Club,

3/19/2001, recorded in Beaufort County 3/23/2001, Book 01397, Page 1270) (emphasis

12
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added). There is no dispute that the golf course, golf clubhouse, and other amenities are
available to Community Members, in varying degrees. (Amended Plan for Offering of
Memberships, 5/16/2005: Community Members have access to a certain number of

rounds of golf per calendar year). |

Based on the undisputed language of the governing documents, the Trial Court
was correct in ruling that Cormnuni"cy Members’ dues may be used for the facilities that
are made available to such members. Nothing in the Agreement alleged by Appellants in
this action changes those Governing Documents, or the authority of Oldfield Club to.
budget its eﬁpenses according to those provisions. Appellants a-dmit. that they have had
access to golf facilities. (Star Depo. Tr. at 90:10-16; 106:1-13: Star has use of the dining
facilities at the golf club, and the shops, an.d can play golf at Oldfield Club). Appellants
also admit that they and their dues have been treated in the same manner as other such
members. Id. Therefore, the Governing Documents are clear and unambiguous, the Trial
Court correctly held that there is no evidence of any breach® by Oldfield Club or its board

of directors, either of the alleged Agreement or of the governing documents.

8 Appellants” breach of contract and negligence claims both require a breach of a
duty, or of a contractual term, as an essential element of the claims. See Allegro, Inc. v.
Scully, 791 S.E.2d 140, 145 (S.C. 2016), reh'g denied (Oct. 26, 2016) (“In an action for breach
of contract, the burden is on the plaintiff to prove the contract, its breach, and the
damages caused by such breach.”); Fettler v. Gentner, 722 SE.2d 26, 29 (S.C. App. 2012)
(“A plaintiff, to establish a cause of action for negligence, must prove the following four
elements: (1) a duty of care owed by defendant to plaintiff; (2) breach of that duty by a
negligent act or omission; (3) resulting in damages to the plaintiff; and (4) damages
‘proximately resulted from the breach of duty.”). :

13
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D. The Trial Court correctly applied the statute of limitations.

[n Section V, Appellants argue that the Trial Court was incorrect in ifs ruling on
the statute of limitations. South Carolina law specifies a three-year limitations period for
breach of contract and negligence actions. See S.C‘. Code Anﬁ. § 15-3-530. “The statute of
limitations on a negligence claim accrues at the time of the negligence, or when facts and
bircumstancés would put a person of common knowledge on notice that he might have a
claim against another party (discovery rule). ... The date on which discovery should have
been made is an objective, not subjective, question.” Kreutner v. David, 465 S.E.2d 88, 90 -

(S.C. 1995) (internal citations and footnotes omitted).

Appellants filed their lawsuit on March 10, 2016. There is no genuine dispute that
Appe]lants were aware, or should have been aware, of their alleged claims for more than

three years (before March 10, 2013). For example:

e In 2012, Star nﬁet with the developer about his “concern regarding how
administrative costs were being allocated among golf versus non-golf. (Star depo.
at 293:13-294:9 (“That's why those mectings took place.”)). At deposition in this
lawsuit, Star agreed that those issues were similar to the issues he is concerned
about in this lawsuit. Id, at 280:1-281:16; 293:13-294:9; (March 5, 2013 e-mail from
Robert Wilson to Ph'ﬂlip Galbreath (exhibit 10 to Star depo.)); see also Star depo. at
280:11-12 (“That’s why Rob [Wilson] and I both sent thafc letter that you guys have

referenced already.”).

o A 2013 letter from Star references an e-mail that Club members received on

February 7, 2013, regarding what he alleges was the increase in Community

14
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Members’ dues to support golf facilities. (MS] Ex. 2); (Star depo. at 177:4-6; 182:6-
12). Star acknowledged that budget allocations are reflected in the budgets
annually, and are publicly available at Oldfield. (Star depo. at 142:3-14; 134:9-17.)

.. Appellants admit that the numbers have not been hidden:

| Q. When did that $96,000 golf course access assessment start?
A. 1don't know the exact date.
Q. Okay. Has it been three years, five years? Any estimate?
A. I'm going to say somewhere around the three-year mark.[?]

Q. And as far as you know, has it been reflected in the budgets
during that time?

A. As far as I know.

Q. So do you have any evidence it's been hidden in any way from
members?

A. I'm not accusing them of hiding it, no.
Q. I understand. I'm just trying to understand what is in the mind —
A. It's right there on the page.

Q. For everyone to see, and it's publicly available, at least within
Oldfield, correct?

A. Yes.
(Star Depo. Tr. at 141:21-142:14 (emphasis added)). Star acknowledged that the golf/non-

golf allocation issue has been going on “always.” Id. at 150:15-17; see also id. at 175:14-
176:3 (“I was aware that it was happening, but I did not see the data, and I didn’t know

to what extent it was happening.”). .

9 The undisputed evidence shows that the Club members were notified of this
allocation at least as early as February 7, 2013. (MS] Ex. 2).

15
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In sum, there is no genuine dispute of material fact that Appellants were aware,
' before March 10, 2013, of the facts and circumstances giving rise to their claim regarding
‘use of Community Member fees to pay for golf facilities. As such, the Trial Court was

correct in ruling that Appellants’ claims ave barred by the statute of limitations.

E. The Trial Court correctly concluded there is no evidence of damage to
Appellants.

Appellants have produced no evidence they have suffered any damages. Because
proof of damages is a required element of Appellants’ breach of contract and negligence
?laimslo, the Trial Court éorrectly concluded that Appellants” failure to show damages
entitled the Respondents to summary judgment on all claims. In their Brief, rather than
presenting any eviden'ce.‘that the Trial Court erred in finding they suffered no damages,
Appellants simply direct this Court to Section Il(b) in support of their argument. Yet

- Sectjon JI(b) mere]yv reiterates Appellants’ central claim that they were damaged because
“their Co’mmunity Dues [were] applied to subsidize the Golf Facilities.” (Br. of Appellanit
p. 31-32) |

As explained in Part C, supra, the Governing Documents allow for an ajlocation of
Community Dues to Oldfield Club. (Recreational Covenant Art. 3.1; First Arnéndment to
the Declaration of Recreational Covenant for Oldfield Club). Specifically, the

unambiguous language of the deerning Documents allows for Community Members’

10 As the Trial Court correctly explained in its final Order, Appellants’ third cause of
action is for constructive trust/accounting. (See 4/13/2018 Order at 10; Compl. §9 52-59)
That is an equitable claim that is based on the allegations in Appellants’ breach of contract
and negligence cause of action. Because those causes of action fail, the constructive trust
claim fails also. '
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dues to be used for the facilities that are made available to such members. (Id.) Further,
as outlined in Part B, supra, nothing in the Termination Agreement changes the language
or effect of those Governing Documents or the authority of the Oldfield Club to budget

' its expenses according to those provisions.

Appellants admit that they have paid the same dues as all other Community
Members. (Rob Star Dep. 57:20-24, Jan. 25, 2017) Moreover, Appellants do not dispute
that they have had access to Oldfield Club’s amenities, including the golf course, golf
clubhouse, and other amenities in varying degrees. (Id. at 90:10-16; 106:1-13; 233:4-15)
Accordingly, pursﬁant to the plain language of the Governing Documents, Appellants
dues were properly allocated toward these areas of the Oldfield Club’s expenses. As such,
Appellants have not been damaged, are not entitled to n1011etéry relief, and fail to meet
their burden of proof on the essential element of damages. Because failure to establish
one essential element necessary to a cause of action makes immaterial ’Ehe existence of
factual issues relating to any other elements, the Trial Court correctly found that
Respondents are entitled to summary judgment on all claims. Baughman v. American Tel.

and Tel. Co., 306 S.C. 101, 116 (1991).

17



om fax Server Wed 12 Sep 2018 09:28:49 AM EDT Page 24 of !

~ F. This Court should affirm the grant of summary judgment to TI Defendants on
the additional sustaining ground that TI Defendants were not party to the

Termination Agreement and there is no evidence they assumed obligations

under it.

TI Defendan;cs submit that it is undisputed that TI Defendants ;/vere not party to
the. Termination Agreemént. ‘Under South Caroiina law, it is well-setfled that no’
judgment may bé entered for breach of a contract against a party who was not party to
the agreerﬁent. Chan v. Thompson, 302 S.C. 285, 29i, 395 S.E.2d 731, 736 (Ct. App. 1990)
(“The companies were not parties to the contracts relied upon by the Thompsons. Since
they were not parties to the contrac’gs a judgment for breach of contract cannot be
rendered against them.”).1* Moreover, there is no evidence in the record indicating TI
Defendants assumed any oBligations under the Termination Agreement. In fact, Star
admitted at his deposition that he was unaware of any evidence indicating TI Defendants
were even aware of the Termination Agreerﬁent beforc this lawsuit was filed. (Star Dep.
Tr. 170:24-171:3.) Thus, this Court should affirm the grant of summary judgement to TI
Defendants on this additional sustaining ground. [’On, L.L.C. v. Toﬁm of Mt. Pleasant, 338

S.C. 406, 419, 526 S.E.2d 716, 723 (2000) (holding the prevailing party may raise on appeal

any additional reasons the appellate court should affirm the lower court’s ruling,

u Although Appellants asserted causes of action other than breach of contract, all of
Appellants’ claims are based upon the allegation that Respondents violated the terms of
the 2009 Termination Agreement. TI Defendants assert that they cannot be held liable,
under any theory, for violation of a contract to which they did not agrec.
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regardless of whether those reasons have been presented to or ruled on by the lower

court).

CONCLUSION

For these reasons, the order of the Trial Court should be affirmed.

Respectfully submitted,
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Forp Warrace Tnomson 1ic

ATTORNEYS AT LAW

September 12, 2018

The Honorable Jenny Abbott Kitchings
- Clerk of Court, South Carolina Court of Appeals

1015 Sumter Street, Suite 100 ‘ RE CEIVED

Columbia, SC 29201

Rer  Marc Haas, et al. vs. TI Oldfield Operations, LLC, et al. SEP 17 2018

Appellate Case No.: 2018-000707 SC Court of
FWT File No.: 00722 Appeals

Dear Ms. Kitchings:

Enclosed for filing are an original and three (3) copies each of the following
documents in the above-captioned matter:
o Initial Brief of Respondent;
e Proof of Service with respect to Initial Brief;
o Designation of Matter to be Included in the Record on Appcal; and
e Proof of Service with respect to Designation.

~ Please return the stamped copies in the enclosed, self-addressed, postage prepaid
envelope.

By copy of this letter, ] am serving all parties to the a ppeal with copies of cach of
the above-described documents via their attorneys of records. Thank you for your
assistance in this matter and please do not hesitate to contact me with any questions or
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Ian S. Ford
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cc: Denise L. Savage, Esq.
Merritt Abney, Esq.
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To: °  18037341839@fax.bizvox.net
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Subject: Haas, et al. vs. TI Oldfield Opperations, LLC, et al. Case no. 2018-000707

Date: Wed, 12 Sep 2018 09:28:03 -0400

Please see the attached Initial Brief and Designation of Matter, which we

~are sending to you via USPS overnight delivery today.

Should you have any questions or concerns, please do not_hesitate to

contact me.
Sincerely,

Sandie M. Broyles, Paralegal
Ford Wallace Thomson LLC

715 King Street

Charleston, SC 29403

843 277-2011

843 614-6412 Fax
Sandie@FordWallace.com
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