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Deposition of William Lehman, M.D., taken‘befone -
me, Ke11y Re1ter, ‘a Notary Pub11c For the State of .
iSouth CaroTina, at. Caro11na Orthopaech Surgery -
.Assoc1ates 134 Profess1ona1 Park Dr1ve, Rock H111
South Carolina, commencing at 6:39 p.m. on January
9, 2013, taken in the aforementioned cause now
pending befone the South Caro11na Workers’

Compensation Commission.

That the s1gn1ng of the transcr1pt of deposui1on by
the witness is wa1ved :

1‘-****
William Lehman M.D., First be1nq du1y SWan, deposes
and says as f011ows

EXAMINATTION- (By Mr. McCants)

Q Doctor, -I introduced myself to you before we went
on the record. i'm Clarke McCants. I'm an
attorney in Aiken, and I'm representing Nationa]
Healthcare Parklane in Ms. Spencer s workers'
compensation caée. I wanted the opportun1ty to
take your deposit1on to go over some of your notes
~and d1scuss youn care and treatment of Ms. Spencer.
I apprec1ate your w1111ngness to do so . Your full
“hame is William Lehman. Is Lhat correct?

A William Louis, L-o-u-1~s, Lehman, Junior.

Q And you're a'practicing orthopaedic physician here

Deposition of William Lehman, M.D.
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. internship. and res1dency program in, famiTy pract1ce :

. .Yes, sir.

: Western Reserve Medﬂca1 Schoo1 aid - rece1ved my

: ,degree in: med1c1ne in 1977 L then did an -

year—and~a—ha1f. I was an associate director of °

And what year would that have been?
"I began Tn 1985 and up unt11 present

in Rock Hi1l, South Carolina. Is that correct?

j?And are you, an orthopaed1c surgeon? tn.ﬁf.:.;“;ff krgu;
:Yes, sir.

Tell us a Tittle bit about your educational
background and tnaining,”jf you WOU1d:
I graduated from Stanford University in 1972 with a

B.5. in biological sciences. I then went to Cése

at the Un1vers1ty of Co1orado T pract1ced about a

‘the program, but then deC1ded ta go back and do
orthopaed1c surgery W1 comp1eted an orthOpaedqc
surgery training program at ‘the Universwty of

Colorado in 1985. Then I came to Rock Hi11, South

Carolina and have been in private practice at th1g

institution, th1s company, s1nce “that time.

A]T r1ght, sir. We've had access to your chart and

your records for Ms. Spencer

Yes,' sir.

I appreciate you having prévided documents in that

Depositﬁcn of William Lehman. M. D,
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regard, and they'11 be 1in- front of the Commission,

.as you may. be aware, Accord1ng to my review of ‘the ;

.' “.chart that we have, you first saw her 1n Apr11 Of

2012. Is that correct?

Yas, sir,
How was she referred to you?
It states that her referring physician was Robert.

Bradley, M.D. He is an internal medicine doctoriin

:‘Chester, South Caro11na . '
‘:'Now, T w111 te11 you “the last record I have from
" your off1ce w1th regard to your haV1ng seen. Ms

-Spencer 1s November 26th of 2012,

Yes, s1r

And I have -'- - Is that the last time you visited

with hepr?

As far as I'm aware.

A1l right. And at any point, have you met with any
of her attorneys regarding her care and treatment
or this case that we're talking about today?

No, not that I'm aware.

- AT r1ght, SF; Lei me go, 1f I-can, to your first
'.vus1t with Ms Spencer . Again, the date that I ve
: got - .- The date I have is April 4th 2012,

Yes, sir,

And she basically presénted her hjstory to you.

Deposition of William Lehman. M.D.
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“;jinjury?

You went through her particular history, the

-..h1story o$’her 1nvo1vement w1th a work-reTated

e
* »
YL

St

Yes, sir.

And you made certain recommendations?

(Indicating yes)

I'm going to talk to you a Tittle bit about your

care and treatment., I also want to talk to you

:about her - -Statements to,. you and your -

recommendat1ons W1th regard o her work status. ‘in:

- your report of Apr1] 4, 2012, it's Loward the

Fo s Y ol S

o2 o 0 >

'no spec1f1c Tight-duty 1is ava11ab1e

bottom. It s about the m1dd1e of that paragraph

where it says, subJectwve transcription.

Do you'see
that7

‘Under- subjective trans - - -

Yes, sir.
I'm éorry Can you show me where7

Sure, I' 11 be happy To. My copy is a fax of a fax
of a Fax .

:.Oh, 1n the mvdd1e Okay}"

-,Yes, s1r.

Yes, sir. Got it.

kY

» 15 a sentence Following some
comments with regard to work status, and you

And that, of course

It says,

Deposition of William Lehman, M.D.
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A .. Yes.

“know what arthropathy 15, but what is it from a lay

understood dt the time you saw her in April of 2012

that she was out of work. Is that~corce;t?.f

N ] - L . A
v .:_", - '....»

And the sentence says, no specific 11ght duty is |
ava11ab1e. Do,you remember today how you came to
wrjte that down in your report? In other'WOrds, is
that something that she told you, or something you
learned from somebody else?

I believe thatfszsomething ehat”Ms.;Speneer_p01q;n
e, - Lo ',,.'. .
And 1ater on in that report you d1d proV1de some
recommendatwons Let me back up a 11tt1e bit, ' In
that report, you ment1oned, and this is on Page 3
of 3, “that ydu'neviewed an MRI scan of her Spine -
which had been taken at Cheeter Regional back 1in
July of 2011, - Is.thét correct?

Yes, sir.

And you noted that the MRI scan showed hypertroph1c
facet arthropathy ~ - --

Yesp _

At, at Teast, one 1eve1 and sothe facet changes at

some. other 1eve1s Our Commwss1on may very.well

standpoint?

Basica11y an arthritis of those joints, the facet

Deposition of William Lehman, M.D.
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joints in the lower back, which connhect one

'.Vertebrae to anOther' R A
“5ﬂ201d meEL f, . .','*w":;:-.;'“q ?"'"--',,:_?ﬁtaiﬂﬁj’.

And - arthropathy s1mp1y means a degenerat1ve process
of those joints, -

Agdin, typically then what ybu're ta1k%ng.about is
the .arthritic process, which 15,5 dggenerat{ve

process brought about over time.

',.Yesj.. , _ L
‘Afid’ then you mentioned the 1wgamentum th1cken1ng

.and’ & disc bu1ge extend1ng 1nto one. of the. foramen,

spec1f1ca11y at L- 4/ 5., Is that correct?
Yes, sir.

All right{ Convert that to'1éy terms, if you
wou'ld, ‘ _ .

Well, that's also a property of‘the.spine in the"
face of a Tot of degenerative changes. The
Tigamentum Flavum is a part of the covering of the
spine, in the back part of it, ana 1t.thickehs as

part of a degenerative process.

4 And of course, the record reF]ects when she First

‘saw you, she was

- =~
el . —

Yés, sir,

Back in the spring of.2012. Is that correct?

Yes.

Deposition of William Lehman, M.D.
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My question to you initially, based upon your

“._rev1ew of the MRI scan when you .saw her for the

",:f1rst t1me, d1d you see anyth1ng, Docton that f~;:' e

100ked 11ke any type of acute change or anyth1ng
that you thought was a product of any trauma to her
spine? '

No.

ﬁaéicaJTy what you were Tlooking at was the spine of

e ' ' B Is that fair?
. Yes .‘ . . 0 . .

AT right,'sir. And of course, you recommended at.

that part1cu1ar po1nt in. time that a CT mye1ogram'

be performed and I would suspect thaL you wanted

o take a closer look at the condition of hep

spine. TIs that fair?

Yes. | ‘ _

And your record speaks for +itself with regard - - -
Well, Tet me back up, Doctor, I do have to ask you

this In p1an transcription, down at the bottom, _

you wrote, it does appear that she will be

extremaTy 11m1ted-1n ‘recurrent work and WOUWd'Have

. to 1nc1ude sedentary work on1y with the ab11wty to.

chance positwons frequently. Then you noted that
she will contact her attorney, Mr..E1rod - - -

That's Luke Elrod. Is that correct?

Deposition of William Lehman, M.D.
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Q.

Yes.

Regard1ng her transfer oF care, so “you cou1d 1ook

. at her fUrther. So bas1ca11y what you were saywng

. 1s, you gave us an op1n1on at that point that she

was extremely Timited with regard to return to

'work, and that you at least became aware that Mr.

Elrod was assisting her. -She told you she would

talk to him about trying to get you to take over

her care Is that fa1r?

-Yes, s1r

AT rnght Then Tet me: Show - you “this’ document, and |

we ve marked th1s as a depos1t1on exhibit.
that s in your chart. This is Page 52 of my
hear1ng documents. Is this a return-to-work slip
that S 1n your chart? ' |

Yes, s1r

And this one reflects, at least at the time that
you saw her on April 12th, 2012, you did 1nd1cate
that she cou1d perform sit-down work only with

ab111ty to change pos1t1ons Is that correct?

Yes, 51? o

PR

And it was. your understand1ng, at Teast from what -

she told you, that no such work was ava11ab1e w1th
my c11enL Is that fair?

Yes, s1P.

_Devosition of William Lehman, M.D.
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A1l right. I'm going to try not to go through

every note, Doctor, but I Just have a coup1e of

”gTquestwons about some of them, TT I cou]d Now I

do want to go to what T th1nk 1s the next v1s1t
September 17 of 2012. 1Is that the next visjt?
Yes, sir., In the interim, she had undergone the

myelogram, the CT mye1ogram, at Spr1ngs Memor1a1

Hospital.

. That.was performed and I wou]d take 1t that the

rad1oWog1st $ report for that 45 in’ your chart -Is

. that correct?

Yes, s1r.

In addition to the radiologist's' repoit, may 1
trust that you also reviewed the films yourself?
That's.my general rule to see if there's anything
controversiaT} but yes, i apparently did review
that on - - - at the time of her follow-up visit on
9-17-2012.

In fact, your note- ref]ects you had a personaT
review of the CT mye]ogram Is that correct?
Yes.. ' : ' '.

Now, you used the words in your report persona1
rev1ew of the CT mye1ogram of the Tumbar spine did
ahOW 1nterest1n91y‘no problem whatsoever, other

than the L-4/-5 level, which did  show mild central

Deposition of William Lehman, M.D.
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Stenosis " No abnormé1ity otherwise. That ﬁay
._speak for 1tse1f but help us, uhderstand a 11tt1e

_b1t further what you meant by that phrase or th05e

Tumbar spine of 7-22-11, showed a lot of arthritis.

,.reaTTy ot show that much arthritis, nust the area

'"’of t1ghtness. So in a sense, the. fwnd1ngs én the

=
RS

'CT mye]ogram wera much 1ess dramatid, much 1ess

'arthr1t1s than the CT mye10gran

™
(=

sentences.

I believe I was cammenting on the -fact that the

prior testing, I think that was the MRI of the

Whereas, the CT myelogram done two months later d1d

severe I guess. you cou1d say, in terms of

What you're say1ng is, the CT d1dn t pick up some
of the 1ssues, if I could call them that, that
perhaps the MRI had picked up, ahd that would have
been one performed before you saw her. Is that
correct?

Yes.
Did you have any concerns about the va11d1ty of the

CT scan anyth1ng in that regard whan you 1boked
at it’ 1n September of 20127 -

No, I don t be11eve so. T think it was - -~ It

1

was a reasonable test. AWthough[_they had some

trouble with the needle injection. So some of the

Deposition of William Lehman, M.D.
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dye that was used in the test did not go into the

area where it was supposed to go So I th1nk there

‘-,fwas enough - - You know the CT part of 1t, whwch (.

is the x~ray part of 1t was suff1c1ent I gueSS

you could say. Atlthough, perhaps the test was not

- = - or could have heen better performed. Lef's

put it that way.

It certainly wasn't td the level of being

'g'unre11ab1e enough to. Just1fy another T, 1Is that
Fair? ' ' ' '

fThat‘s right

It was enough For you to Took at and to reach a
conc1u51on based on that?

Yes, 'sir.

A11‘righ;, sir. And I can’t.remembér'if the MRI -
- - and I don't Know if it would pick‘up what's |

characterized as mild central stenosis, But would

.- you tell us what that means?

© | That wou1d - - ~'Stenosis just means a. tightness.

In this part1cu1ar case, it's a tightness in the

gcana1. It s created by a combination of the _'

thwcken1ng of that ]1gamentum that we taTked about

the bone spurs on the fact Jo1nts, and the bulgwng

d1scs, all of which create a relative t1ghtness in

the canal where the nerve roots are trying to get

Deposition of William Lehman, M.D,
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.k1nd of an arthr+t1c process Is that fa1r7 ;]

©oyear- o1d woman. Is that fawr?

-.Yes, s1r.

~1nd1cate that she js able to work at 11ght-duty

through.

When. you‘ta1k about the bone spurs, that S aga1n

Yes, s1r

Agawn, mostly degenerative-type issues. Is that
Fairy

Yes, sir, ‘ ,

That would normally occur over time and certainly

wou1dn t be unusua1 in the sp1ne of a7

You may even f1nd them in the sp1he of a f1fty—two-
vear-old 11ke myself. Is that -unreasonable?

Yes, or” s1xty~two Tike mine.

Okay And 1n your teport of September 17, 2012,
agann if I understand correct]y. you recommended

sit-down work for Ms. Spencer only. Is that
correct?

Yes, sir, .
And, 1in fact, on the next page - ~ - Th1s is Page 2
of 2 of. that’ report September 17th 2012 " You

Although, such apparent1y 1% not ava11ab1e. That' s
in your report, and the same dquestion as- before,

Is that information that she provided to you?

Deposition of William Lehman, M.D.
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Yes,

Nobody e1se prOV1ded “that 1nformat1on to. you. ..Is.

that correct7 o “:. . -'f {.' ‘ '_-.-ﬂ'f;:'Tﬁi**;f' ;

I m not exact1y sure. ‘She did .have a case manager |

there, though,.at that time, but I'm not sure §f

the case manager really knew exactly what her - - -

what was available at her job.

Lét me put the question to you then this'Way; if I

f_ cou1d, and I'm not try1ng to 1nterrupt you.  Is it

your best recollection that Ms ‘Spencer’ to?dnﬁoh=f

- that. Tight-duty was “not: av¢n1ab1e?'

- Yes.,

Is that your best recollection?

Yes. ' '

Al Eight, sir. And I aidn't meén to jump around.
At that point, at 5east:fn September of 2012, what
you recommended was a selective nerve root block an
the Teft at L-5, and this - - - And it's be;ause
you really felt Tike that was most 1ike1y the nerve
that is being irr1tated at the L- 4/ 5 1eve1 Is
that fair? L

. Yes.,

. .Now, iF I could then, go back to the MRT and the CT

that you talked about. Tell me what, on those two

studies, indicated some irritation of the nerve or

Deposition of William Lehman.‘M.D.
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'We11 the CT mye1ogram showed some m11d stenos1s at‘
_:.the L—4/ 5 1eve1, and that 5. Just a re1at1ve

+ -that's. why we wou1d pop the need1e in- r1ght at the

' 1rr1tated Is that fair?

-Yes.. _ ‘. o

a nerve at L-47-5 is indicated.

t1ghtness So it doesn T te11 me that the nerve is
necessar11y irritated. The patient had symptoms in
the back, going down the Teft leg, and s0 that

would 1mp1y that the nerve root is being irritated

at the L-4/-5, or the fifth nerve root. That would
be the N That would be the cu1pr1t in a sense,

For cau51ng those left 1eg rad1cu1ar symptoms So- |

L- 5 1eve1

AT r1ght. I'h gb%ng to offer to‘franSTate this,
but you 1nterrupt me if I'm wrong. What you're
saying 1s, the d1agnost1cs d1d not show the
irritation of that nerve root. What you d1d based
on what Ms. Spencer told you with regard to
discomfort in her left leg, you thought it.was
Tikely and thought,' at Teast at that point, that

perhaps that herve at L- 4/ 5 on the Teft was be1ng

?

And at that po1nt "you recommended a se?ect1ve
1ock, as you called” 1t7

Yes .,

Deposition of William Lehwan, M.D.
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And I think we know a 1itt]e bit about what the

.nerve ‘root b10cks are, but wou1d you tell. us a . -,

"'::;11tt]e bwt about that from a 1ay standpownt?

Well, under x~ray, I can draw ganeraTTy - ; - We11

almost exclusively when we do a selective nerve

_root block, basica11y I place a needle right in the

area where that nerve root comes out of the spine,

and then eventually, it does go down into the

 _buttock and down 1nto the 1eg The needle. 1s - -
‘iI'was us1ng a 11tt1e b1t of 'sedation, or at Weast
' 31oca1 anesthet1c app]1ed Usua11y, ‘there's a.
o comb1nat1on of an anesthet1c and some cortwsone e
"basically that's put in that area, hop1ng to - - -

 well, relieve the irritation of the nerve and,

therefore, reljeve the 1eg.pain:
Tell us about the needle jtself. Physically, what'
are you doing?

Well, basically placing a needle through the skin

cand - - =

How big a néedie?

' EWe11, it's usua11y - - - It s about three-and- a-

LhaTF 1nches Jong. . o
lA11 r1ght. And what gauge7 It certainly wouldn't

be the gauge of that pen, but give us an jdea of

how = - -

Deposition of William Lehman, M.D.
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'typ1ca1 penr a ba11po1nt pen._.;;ﬁ:lijf;}ff

. that, but genera11y, we send then to a pa1n

No. It would be usually about a twenty-two gauge
needle, wh]ch 1s about ha1F the d1mneter of 8.

And that has an anesthet1c attached to 1t affwxad
to it, and.you re going in there and you're trying
to relieve some of the pressure around the root as

it connects to the spinal cord. Is that correct?
Yes. .

Is that someth1ng yau do?

~

No, I--- I genera11y —'~'- We11, T have done

spec1a11st or an 1ntervent1ona1 rad1o1og1st or an

anesthes1oTog1st . )
And, 1in fact, you recommended a Dr. Nandurkar here?
Nandurkar is a phys1atr1st or - - - Well,

basically, ha's a pain specialist who does a lot of
nerve blocks,

I apologize if I'm mispronouncing his name. Now,
is he a-Tocal physician? _ | .

He 1is. Actua11y, I think he Tives in Charlotte,
but T think. he has an. oFf1ce in Lancaster South
Carolina, wh1ch 1s about thirty mn1es from here,

He a1so has a = -~ - T th1nk he has an off1ce here
in Rock H111

Do you Kkriow h1m?

' Deposition of William Lehman, M.D,
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+ And.'you trust him;. and he's reliable? - .

‘And yéu have confidence in his ab

A1T right. Now, you saw where Ms. Spencer, I
‘think, had been seen by at least one other pain
| management. type provider - - s

" Yes, sir.

-

IF I colild charaqterize'it?.f"
- Yeabh. | |

No. I'm familiar with - - - more familiar with the
-~ = Well, the neurosurgebh,:I;bahft“rémember'his

S name.

Dr. Dyer, I'm more familiar with him, and I think.

Yes.

.

you think should be done?

Yes, sir.

I'm fa1king about Tony OWenS down'in - -

Yes. '

Maybe the Irmo area.

Right. '

Are you familiar with him, other than your

involvement maybe in reviewing some of this

records?

That's Dr. Dyer.

1

Dr. Dyer referred the patient to - - - Ms. Spencer
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- Let ‘me take you. on a s1detrack, and we can: ta1k

-years, but'basically just mutual patients.

AL CoTumb1a Neurosurg1ca1 I think? TR

.A reputabTe prov1der - - -

:that correct7

to him.

Lo } about Dr. Dyer because I was go1ng to ask you thws\uf‘

‘ at some po1nt. You do know Dr Dyer7

Well, I've dealt - - - Well, I guess I‘Ve-ta1ked to

him on the phone maybe once or twice over the

He's a neurosurgeon?

Yes, s1r

(Indicat1ng yes)

Yes, str..
In your opinion?

Yes, sir,

Po you have any reason to have any concerns about
his abilities and his abhility to treat?
No, he's excellent.

AT right. -Again, yeu just know Dr. Owens based

maybe perhaps on some rev1ew of the records. 1Is

Yes, s1r

You wou1dn t have any problem with someone besides
. Nandurkar ‘doing this nerve block if that

situation were to present itself, would you?
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No.

.:You .do trust Dr Nandurkar You ve had experwence
, .i“w1th h1m. You th1nk he woqu dO a QOOd JOb for- Ms.

'Spencer 1f that s the course that shoqu be taken

That S bas1ca11y what you're saying?
Yes, but - - - '

A1l right.
You know, éf1 I wou1d-be‘asking him or Dr. Owens to

do woqu be to do the nerve bTock

Sure

It's a. pretty stra1ghtforward procedure that one,

certa1n1y once proper]y trawned, shou1d be ab1e to
do that - - - ‘

I couldn't do it.

iAdequate]y

And T was going to ask you, in the concept of thws

field of medicine, 1dt's a relatively routine type
of procedure?

Yes, sif.-_ ,

In fact, is this one of the type of blocks, Doctor,
when you do 1t and. comp1ete it, you re supposed to
know then and there whether or- not it works? '
Oftent1mes, they do put the anesthetwc in r1ght
away, and so they - - - The pain goes away, yes,

righf away. Now, sometimes they don't put as much
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ahesthetic in because then there wou1d be a certann ‘
- amount .of weakness, 50 < - = '

But, yes, 1f they put some anesthetwc in there "
along with the'cgrt1sone or the steroid, then _
oftentimes - - ;'You know, if that's really caus{ng
the pain, that's the area where thea p?in 1s

generated, then you'11 know right away,

'“A11 right. And that's my po1nt If that $ the

prob1em, after you do that b10ck, you sh0u1d know
pretty qu1ck1y? S

Yes, sir,

Is that fair? |

Yes, sir.

Now, ih1s s what - - - Again, “what you're doing is
anesthet1z1ng the nerve, correct?

Yes, sir.

ObvipUSTy, that wears off?

Yes.

How Tong do you typuca11y see this type of block

Jasting?

Well, as fap as the-— - - .
The resu1ts of the b1ock

Yeah,,I - - -

I may have_been unclear.
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©It's veﬁy - - - It's extremely variable, I guess,
: Of course the .anesthetic Wears ofF Very qu1ck1y, .
ahw1th1n hours but the cort1sone ihen k1cks 1n and»&. RIS

"1dea11y wou1d g1ve re11ef for ) ~'— 1dea11y g1ves

relief for at least a couple of months. But

oftentimes, these have to be repeated in a series

of, .say, three and then - - - before one gives up

on it, I guess,

All- right, -And .when you say a ser1es "do you
::;recommend a ser1es, or do you wa1t after you'ya
" done the first one to see whether or not it works?
R1ght, because it's - « - Generaj1y, I 11ke to see’

_the response. If there's no response at all: to the

First block, I wouldn't repeat it. ObviousTy, +if
there's a hundred percent response, I wouldn't
repeat it. Most people get - - - With_a good
result, they might get forty to Tifty percent
relief. So usua]ly, a second shot is often
provided. | _

You feel pretty good that if this nerve root b10ck

is the source or that - - - I shoqu say that nerve

s the source of Ms. Spéncer's: prob1em then this

nerve root b]ock is go1ng to have some 1eve1 of
success? You feel pretty good about that?

Well, vyeah. That'was the only thing I had to go
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‘on, I guess, based on the studies that had been
- +done and the c11n1cal exam1nat1on. So yes,. that«

' 'fwas my Fee11ng to be tha best course of . act1on

. not most probab1y go1ng to henefit somebody

'Vthen the quest1on T think technica11y and Forma11y ’

~N-
'.l—‘:._‘

. course yOu could. surgxca11y go'in as an opt1on and'

ATl right.  Ydu may understand these workers‘ o
compensation cases we deal with, what our
Commission ~ - - And Drew will probably correct me
if I'm deve1op1ng the standard wrong here. But we

100k to med1ca1 treatment which is more 11ke1y than

presented to youis, wheiher or not in _your- op1n1on,

and to this reasonable degree of medical” certa1nty
you think that nerve root block most probab]y is
go1ng to benefit Ms. Spencer? , ,
Yes, VYes, T would ~ - - I guess I will say that
at that point in time, that to me was the hest’
possibility that would benef1t her. Otherwise, I

really wouldn't want to subject her to something:

that was sort of iffy. Although, sometimes what we|.

do is, you always have options. So, I mean, of

open .up that nerve root and hope that might get 1t,.

but you have to Took at the options. That
certainly would be much preferab]y,-to cure

somebody with a nerve block thaﬁ going_through a
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surgery. So that was my - - - I guess the'best
option at that pownt .

'-.:That s fa1r and I may have been wantvng to jump

ahead a 11tt1e b1t Let me- 3ust raise. the
quest1on. At least as of September 17 of 2012,
that Qas your recommendation? And you thought, at
that particular point in tihe, doing that nerve
root block Tikely would as;iét Ms. Spencer. Is
that a. fair way of lqoking'§t¢jﬁ?_..~

Yes;.

,A11 r{jht.. Then det's keep gowng, 1f we can The

next v1s1t I Ve got is October 5 of 2012. You
talk a 11tt1e bit about Dr..Dyer there.  You

mentioned that she had an ablation at some point,

That was L-5/5-1/5-2. No re]iéf. Physical therapy]|

offeréd no relief, and I think you even mentioned
that physical therapy, at least from Ms. Spencer's
standpo1nt may have made th1ngs worse. Do you
remember saywng that in your repart? .
Yes, sir.

ATY right.

Now, "I th1nk I'm just downg a 11tt1e overview of
her treatment prior to visiting with me.

Fair enough.

This is all in 2011.
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Q

(

That's correct. Yeah, Yeah, you were reviewing

© her care before she. even: Saw .yoy and, began see1ng

-_you 1n the spr1ng of 2012 Is that corrent? . ,i';

Yes, sir, .
Now, you wrote down at the bottom of that note in
October of 2012, she continues to be out of work

and 1s quite depressed. You noted she's 16st a 1ot

of weight because of the pain, the left 1e§ pain,

. You note she § progressively’ becom1ng more

deb111tated and depressed Now, hér’ work statu5

will ‘speak for 1tself.- But are you understand1ng _

that, at that part1cu1ar po1nt 1n time again.and
based on .your conversation with her, that no work
was being offered to Ms. Spencer? Is that your

understand1ng?

Yes. .That was my undgﬁstanding, that there was no‘
Tight-duty available. .

AT right. Now, let's 16ok at the second page of
your note of Octoben‘?S,‘ZOlZ{ The reason I asked

about your impression of the CT scan back in

" September of 2012, n-this note of October 2012

specifically October 2), 2012, you then expressed

50me concerns about the reliability of the CT scan.
Is that correct?

Right.
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Tell us a 17ttle bit about that, if you would.

We11 as I ment1oned before, some of the dye that

' they 1n1ect 1n order to see the nerve roots more

L)

effect1ve1y rea11y had not gone 1ns1de the sac and |

mixed with the spinal fluid, Some of it had. Some
of it hadn't., So the - ~ ~ I gueés, the quality of
the. test was not ideal. I, of course,'stated-that
it was a poor study on that basis. I gueséiwhat

I m saying hére' ¥s that I fe]t 1t was un11ke1y to

be comp]ete]y accurate but that there were some

© changes qf stenosis at -4/~ 5,_L é/.Sm Of courset

that's.what we discussed previously.

Then, in fact, you note down at fhe'bottom in o1an
transcription.— - - This is Page'z‘of 3 -of your
reports.. My page, APA Page 59.. You said, ]isten,
I don't even think the CT is particularly useful 4n
terms of evaluating Ms. Spencer's condition. Is

that a fair statement?

. Yes.-

Now, at this point if I understand your note.

_ correct1y -'»'~ Well, Tet's back up In th1s note’,
" of October 25 2012, you wrote - - - And aga1n,

this is. pTan transcription, down towards the

bottom, the middle’ paragraph - You mentloned that

you met with Patti Chambers, the case manager. You
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. you re ta1k1ng about the 1eft . 1s that correct? .
.-“Yes, sir.‘ . S ’ ' .

.prom1nent and I wou]d recommend a tr1a1 oF
"epwdural stero1d 1njections or: se1ect1ve nerve - root

‘ b10cks at L-5. -Then you make the comment the 'CT

" drritation of a root at L-5. Is that fajr?

. correctly, you're saying, I think the black. is

. Yes.. I don't. think 'she Had'ﬁeceived the block. We

noted tHat the Teg symptoms - - - And I trust

-, ~

Was there any concern abqut the r1ght at that
point?

I don't believe so.

A1 right. So you‘re focused on the Teft. You

wrote, the Teg symptoms are now seemingly more

really’ d1dn t heTp you, which ' is consistent w1th

what you sajd before, Based upon what Ms. Spencer

had told you and specifically about having pain .

down the left leg, you felt 1ike it was an

Yes, sir.

And at this point, if I understand your note

still an appropriate course here. TIs that fair?

-'F1na11y had gotLen the approva1 for the mye109ram -1

- = QI we had gotten it approved, but I don t think
she'd had a nerve block at that point.

I think that's true.
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Yeah.

I th1nk that 3 true Ll
A :Yeah, okayl. So I wou1d ol As 1t s st111 stated

my recommendatwon wou1d be to do the nerve bTock on

a trial basis.

AT right.

And if that didn't help, of course, other issues,
other approaches td'treatmenf~wou1d be pain
management. - I, d1dh t feeT that surgery wou1d
necessar11y b he]pfu1 i

1 m 901nq to taWk to ydu about that 1n a second

A11 right, j,

’ What I do want to ask you about is the epidural

steroid injection. That's different than a nerve

root block. Is'tha; fair?
Yes, but it's basically -~ - - It's - - - Tnstead of

coming from the side and specifically getting thé

. nerve root, they just put it directly in thé back.

I guess 1:'§‘jdst a more - - - It-has a better
spread, so that eSpecia11y if you have - - - Well,
and it's - = - It s eas1er to. do 8o it's = - -

It's what we. ca11 an ESI?
Right, yeah

It's more broader in effect thén a selective nerve

rootlblock. Is that fair?
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Q J-jSo at Teast as -of this ‘October’ v151t, you were

':-l”saywng. 11sten, I th1nk the 1eft Teg 1s growing

- .characterization of your plan? .
g-A11-ﬁﬁght Now, then 1n the “last paragraph on

_treatments. And T, w111 Trust that you ré ta1k1ng

-stimulator, and in that context, that might be

‘lead going into the heart, the Tead goes in along

Yes, sir.

more prominent, I'm suggesting a broader based
injection, or you can consider doing the selective

block that you mentioned'beforé. Is that a fair

Yes, sir,

- -(that. you said, 11sten she d1dn 4 respond 0 these

about either the se1ect1ve b1ock or the EST, What

you are considering is a spinal cord dorsal column

considered. A1l right. Talk to us a Tittle bit
about that, | '

Well, basically, I Tike to think of this as simpty
a pacemaker ﬁybe of apparatus that, instead of the

the_spina1 cord -It's just a reasonable treatment

dpproach. It's sort of down the 11ne when you' ve
neal]y failed with eVErythlng e1se, but a o
reasonabje.type of treatment that seems to Ee1ieve
the pain, éspeci&]]y when it shoots down the leg.

It's often used in chronyc pain management. You
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always ‘use a trial first to make sure it's going to

. do some work So they put in Just a 11te1e

- - - I m ment1on1ng that, but rea11y, that wou1d

be - ~ - The decision about that would probably be

. more.from the pain management guy than it would ba

from ma-

Do you implant stimulators or the trials? Do you

-, do that7 -

i don't do the' tr1a1s " I've done the actual

'-1mp1antatibnf,but.nqw, the pein,gUys.dO'thet. They
“do it all,’so - - - - .

A1l right. .

Yeah: So I really am not the guy who would be
doing it. | _
It's pretty premature in her case ‘to bef?ooking at
that, though, don't you agree?

Yes. So that would be sort of down the road,
especially since she hadn't even had a '~ = '~ yon
know pain management of any sort, I guess, and no
nerve bTocks

We11 and T‘m not “trying to 1nterrupt you or argue

'W1th you, but she has had pain management to some

degree.

Oh, sorry. She's had - - -'She's seen Dr. Owens,
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>

yeah. Yeah.

What she Has .not had that you ve recommended

ESI?

Right.

.Is that fair?

That's correct,

And again based on what you've tald me, you said,

Clarke;. that's a reasonab1e <course of. action based N
z'on the sub;ect1ve cdmp1a1nts presented by Ms,
- Spencer ="- - )

Yes, sir.

To see what was going on.” Is that.fair?

Yes, sir,

And if those don't work, then it's time to

reevaluate it 'again.' Is that fair?

Yes, sir. Yes,
But it's premature to decide what to do .after you

consider these, either one of these injections: or

~ blocks.. Is.thatffair?
fTﬁat“s’fafr )
AT ﬁighf

Now, but 1t's: your op1n1on 1oday, Dr
Lehman, as we sit here and ta1k, that it's your
op1n1on that the blocks will 11ke1y WOrk 1n her .

case. Is that your opinion?
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S fsetond

But that - ~ - that - - -

: Mr, McCants - Let 5 go off the record for a
Whereupon - A br1ef d1scuss1on was he]d oFF

the record which was not reported,

FURTHER EXAMINATIDO N - (By Mr. McCants)

Q

ATl right. We'll go back" on the record - after
you've cogitated, I guess.'

Okay. I've cog1tated Yes At that po1nt in. t1me
or- dur1ng the t1me of the - == What I ve- read in

here s, that my hope 1s that oSt probabTy and to

a. reasonab1e degree of medical certa1nty, the nerve

block w111 work or will be - - - at 1easL relieve

.some of the patient's. pain.

AT right. ' o

And potent1a1iy 1eé§en the Tevel of disébi1ity and
hopefully get her back to a more - - - back to
‘work,

A1 right.. And agdin; and I don't mean te beat
this horse, -but -that's based on ybur acceptance of
the subjective comp1a1nts presented by Ms Spencer
as opposed to d1agnost1c eV1dence of an
ebnorma11ty Is that Fawr? '

Yes,

And Tet's jump ahead. I'77 be careful here because

._'J'.,' -
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,,.weYS.ﬁ Some People have told. me.that st1ck1ng 2

'know 1F you share that thought but you made the

~a candidate for any type of invasive surgicai
. procedure to, as you call 1t, relieve: the

"1rrdtat10n on that nerve at the L5 op- L 4 1eve1

Y
LB

"My general dnpression is no.

- AT right, sir. IT the block dbesn't work ‘or an

-
=2 A

.determine whether or not a stimulator would be

B ]
o

~0h, no,.no Abso1ute1y As T sa1d I m not rea11y
'the one. who puts them in., I know they are

N
[p¥]

I've heard people characterize this in different’

--:fneedle 1n someone 1s a surgica1 procedure.; I don t 3‘

comment you don't think she's a surgical candidate,
Okay. ‘Excieding the injections, the blocks, things

of that .nature, do you foresee that Ms. Spencer is

that y0u re pwckwng up with regard to her
subJeCt1ve comp1a1nts?

EST doesn’ t work, and let's say you were 1ook1ng at
a stimulator, do you think it would be unreasonahle

to maybe Took at a second opinion at that point to

appropriate?. Not to offend you or ahything, but -

sometwmes efFect1ve, but certa1n1y, T thlnk these -

- - When I was doing them, the studies showed that

even after successful implantation of the real
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. 5beingﬂused So it 'S, not rea11y the’ total answer, .

~5t1mu1ators, and what do you understand to be the-
;current th1nk1ng 1n terms “of success rates of ones

“_:that have been 1mp1anted fo11owwng a tr1a1?

[
D R

[SEY
(o]

- sensors and electrodes. But still = - - St111,

:”jAnd that 18 a somewhat 1nva51ve procedure.' Is that

: ~correct?

thing, still at three years, fifty percent were not

a tr1a1 f1rst. Then I aTways we1come seéond
opinfons on these issues, especially in a difficult
situation 1ike this. ..
Yes, sir, And ;Zwas~going to ask you what your B

thoughts were as to the success rate of the

As I ment1oned, 1t s  been on1y moderate?y ,
succes;fu1 in the past. I ]USt threw out the; 9ou
know; fifty percent ﬁn three years, but 1 th1nk

they re improved now since they have mu1t1p1e

it's not the - - - It's not a miracle cure, should
I say. It 15 an option in treatment sort of
tOWards the end of the road. It's a salvage

procedure, I guess you cou]d say.

Yes.

1

That s the - - - Not the trial, but the implant of

a permanent stimulator?

r
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< In other words “you' re actua11y go1ng Jnto the back :

'_3iand you re actuaTTy attach1ng eleetrodes, w1res, '

. ,-Para1ysws be1ng one? ""':f-'fl‘

' Do you agree?

AT r1ght.. Thank you, Doctor. Then fwnaTTy in

. your Jast note, I think you ve ton us NOVember

Yes, sir.

l

and whatnot to the actua1 nerves connectung to the
spinal cord. Is that correct?

Yes. - |

And attendant.with that'are any number of risks

associated with that procedure Is that correct?
Yes, s1r. C

e T i
v

Yes!

Yes,

Have you heard of most unfortunate 1mp1antat10n
procedures where there’s been some degree of
paralysis? ,

Some degree, yes. I don't remember a - - -
reasonably anyWway, total paralysis. But yes, there
can-be some'eerve'damage; and of course, it often
requires a genera1 anesthetic. So there are

1nherent rwsks oF that procedure as we11

26th of 2012, she saw you.’ Tt was a follow up,

You indicate she's still depressed. T appreciate
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:_;{_:emot1ona1 state of thewr pat1ents. 'You certa1n1y._

-

q . "And in'ybur opinibn,:she‘is déﬁﬁeséed '6F'Wé§:a%~: 
::~the time she saw. you in November of 2012.: Iﬁ.tﬁatT

-correct7 .

A}but -~ - - the pain 1eve1 and so forth but I wou1d

" not 'be qualified to rea11y comment .on that

any physician is charged withAmon{toriﬁg the

have been tra1ned to recogn1ze<depress1on and the"§:-=“~

emotwona1 affect of your pat1ents. Is that
correct? _

Yes. Certainly not aQ'much as a psychologist or
psychiatrist, but - - -

But you can tell when somebody's dépﬁeéséd?

Yes. .-

H

Yes.

Was the depress1on, Doctor more Tinked to her work
status, or was it 1wnked to a combination of

things, or can you: te11 us7 '

I really wouldn't be the - - - I really shouldn't

comment really. I - - - T can recognize |
'depression, but - - - It is probably

multifactorial, the fact that she was out of work,

Fair enough. You just don't have an op1n1on, one
way or the other, as to the cause of any depressxon

that you observed. Is that a true statement?

Deposition of William Lehman, M.D.

ROA 665

RS




KT 00-.\’ o v A W

N T T s
R NN RBEEEEREG RS R HEE

38

'A11 r1ght. Now, then you talk about  your: phy51ca1

A Yes.f.".-

Now,
: that teTls me that - -~ - and by us1hg the word
_ occas1ona11y, that 1hey come and go. That 15,
they re intermittent. Is that youir - ~ - Was that

Yes.

f1nd1ngs.. You 1nd1cate she st111 has ma1n1y back . {}ju.f -

pa1n “but occas1ona11y does have symptoms that
extend into the left calf. Now, I have to ask you
about that, Okay. The back pain is that old

standard discomfort right there in the Towar back
Is that correct?

And theh you re ta1k1ng about the 1eg pa1n.. That s
the. shoot1hg pain or the rad1cu1ar pa1n that you '
refer ol "Is that correct7

Yes., | . .
And that's the pain that 1s into_thé left calf that
gave rise to your thought, well, Jet's try a nerve
block or try an ESI. Is that correct? |

Yes.

ATl ﬁight You used the term in this note of
November 26th ‘of 2012 that she occasionally does

have symptoms that extend into the left ca1F

your intention there?

Yeah. That would imply that it 95 not a constant
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;n'1a1ways smomor constant1y there 1n the 1eft Teg
n;}fso at Teast as of November 2012 she presented to

calf. Is that correct?

:;;You wrote oy had recommended a. Teft L-5 se1ect1ve
'nerve root b10ck versus ‘3 sp1na1 cord st1mu1ator,"'

' 'but the reFerraT has not been author1zed as yet

"all. I don't see the ESI ‘in th1s recommendat1on

What I see here 1s, let's try the se1ect1ve nerve

: ZWas that 1ntent1ona1 on your part, or what was the

. basically an.eduiva1ent-thing. You're using the

;.:lfrom a: d1fferent -k a 511ght1y different -
_d1rect1on .But I do 11ke the -~ -1 do prefer the

spec1f1c to the area where the: abnorma11ty shows up

symptom, but it does efther wax and wane or is not

you w1th back pa1n and a1so occaswona1 pain, which

extended into her Teft leg all the way down to her.

Yes.

Now, then Tet's gét back to yonr recommendations,

Now - - - And I don' t mean to p1ck out words at ‘

root b1ock as opposed to. a 5t1mu]ator A11 right.

course? What were you planning at that point?

No, I.just think that an ESI, I think,_wou1d be

same medication You're ]ust approaching the area

se1ect1ve nerve root b?ock because 1it's more

on the myelogram,
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" Fair enough. So at least as of this visit,
':centa1n1y w1th1n the realm of conswderat1on;Was.an

think, we ought to go in there and anesthetize that

s IS that correct?

" Yes.

o r»r o »

.A11 xight. And aga1n, in November of. 2012, you

November -l --the end of November of 1ast year,

ESI or.a se1ect1ve b1ock? Just the notlon that you.

nerve to see how - - - if 1t produces a result?
Yes, sir. . .
And again, your opinion at Teast at that point is,

fhat would 11keTy prov1de her w1th some’ ass1stance.

A11 right. '-Hévé you seen Dr. Dyer s note ‘that.
she s not a surg1ca1 camdu:la’ce'7

Yes. .

And again, you cbncur'witb that?

Yes. :' ‘

And within the concept of an invasive surgical
procedure?

Yes,

You agree with that?

Y‘es.-.

mentioned the sp1na1 cord st1mu1ator but is your

opinion at that point really the same as it was

beFore? That's really premature, and we'l]
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xYesn ?.5u

Ji'swnCe November of 2011 OF course that wou?d have

-, been about a year pr1or 10 th1s v1s1t. Is thet =

.'correct?

'But 1F you'd 1ook at your'?age 2 of the visit in

‘Is that. right?

evaTuate that at some point in the Future after a

. block of some type is done 'lsirhéﬁ'faiﬁZ

.‘-A11 rwght, sir, And'aga%n; telking aoodé nem workﬁ “i

status, at least as of NoVember 26th of 2012, it
was your understanding that she was not working,
Is that correct? |

Yés. .

Because you made the note, she g been out of- WOrk

Yes,

November of 2012, you recommended s1t down work
only. s that correct?

Yes.

And then you wanted to see her 'in six weeks which,
heck, I guess we're coming upoon?-.

Yes.

'Yes, I guess so. Or as'neeoed, you know,
baéica11y. ' ) :
Okay. Your opinion.as- of November 26th, 2012 is

that Ms, Spencer is capable of performing what you
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~

call sit-down work only, which sounds 1ike work at
' - sedentary.level.. Is that fair?

.y . ' i . *
« P ¢ \ s
cYas, e VT
SRR
S

Yes, ‘sir.

. You don’t want her Tifting anything of ary
.significant weight?

.'_I woqun t th1nk .50, . OF. course, some physwca1

And 55 that'gouﬁlgbyﬁion ﬁﬁthiﬁ é héé§6n5b1é degréé'
of medical certainty?

Yes. ‘

When you say sit-down work, I have %o exp1oré that

a Tittle bit with you. Because it seems to me I

. saw- someth1ng 1n a preV1ous note, s1t dawn work but '
the ab111ty to th up and down? N ' i ?'

You do.want yoﬁﬁ_patiehis mbvihg té some'degfeé,
don't you? | | |

Yes, sir.

Ip other wordsi an administrative de;k ‘type job,
‘something where she has the ab11ity'to.m69e and

make herself comfortable. 'Is that fair?

Yes, sir,’

therapy or a funct1ona1 capacwty eva1uat1on wou?d

ba he]pfu1 to make a more spec1r1c recommendat1on
in that regard.

Okay.
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,';'fa second I m gett1ng c1ose to f1nish1ng 'Tdf}‘i‘

- YeS-,T'ﬁ' ’ T .
. How about wa1k1ng? Are you okay with her wa1k1ng

‘about; for examp1e, 1n a nurs1ng fac111ty or,

res1dent1a1 care Fac111ty7

-reasonab1e but 1 guess aga1n, you know, it's hard -

But basically sedentary work, yes.

1A11 right' I may ta]k to . you about the FEC in just|:.

expTore that work recommendat1on, an

edm1n1strat1ve, sit-down, sedentary type posieion.
SHe certaﬁnTy should be getting up and down with
regard to her work oppoetunities, just for general

mobi1ity. Is fhat correct?
.o

-

We11 I guess it - - -1 guess, you know, some - -

- Some walking. certa1n1y seems rea%onabTe would be

to say. She's depressed. She's 1ost a ‘tremendous
amount of weight. Although, I think it's
stabi?ized.at this pojnt. So the amount of
ambuTlation, I‘d'have to ="~ - I'd have to look at:
that more carefe11y

How. about as toTerated at’ 1east for now? Are you
okay W1th that? In other words, 1f she .can do it
is it okay with you or would you say don't do it?
Oh, sure. I don't see any reason why she couldn't

do something within the - - - Well, as to1erated

Deposition of William Lehman,.M.D.
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: If. some of her emotional issues ~ —‘~ And I know

Eyou say ycu don L have an opinﬁon as to the cause.

" It's - - - That has happened yes:

o »r o >

-1 mean I ve heard soma peop1e say that work is

© not strictly out of work, just so that hopefully

they can get them back to at Teast something, but

yes. That makes sense.

1

But if some of her emotﬂona1 1ssues have been
Tinked to this non-work status, is it your opinion
that maybe some'dggree of work, maybe even a
Timited number of hours to star£ off with, is going

to assist her with improving her emotional state?

I mean, is that an unreasonab1e thought?

That' $ a-r = Noy that is reasonab1e

sometimes the best physical and emotional therapy
you can find. Do _you share that op1n1on?

Sure. I th1nk that that ] ofLen the reason why we
- - - Well, we're bas1ca11y, in these such

situations, we're asked to provide restrictions and

they - - - people do recover guicker.
A1l right - An, FCE do yol th1nk It 5 appropr1ate
at this po1nt to 1ook at; an FCE? And the reason I
~ - % And I'm sorry, I d1dn t mean o throw you
multiple guestions. In 1ight of your opinion,

Tisten, I don't think she is an invasive surgical

| Deposition of William Lehman, M.D.
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. number of optwons at this po1nt nerVe b1ocks,
3mmaybe a stimulator If b10cks don t work, we 11

. :dea1 W1th that. But in 11ght of that do you th1nk

;We11,.usua11y, I reserve that for someone-once

|'.1east as of the last visit, I. reaT}y was stil1l

wait until we've'pretty much"éxpjored.a11 tréatment |

~No
- =

. And’ spec1f1ca11y, the b1ocks that you 've. ta1ked

candidate. We're 'looking at really a Timited

we're at the point where an FCE .would be

appropriate?

they've reached maximum medical improvement. At

-jnterested in getting at least a tr1a1 of the nerve :l;u

options, and if they really have not been

effective, then an FCE mékes éehse

A1l right. Fair enough, and I guess I shou]d have
asked this question. At least from your
standpoint, from a medical standpoint, she realily
hasn't reached that pTateau that MMIL, w1th regard‘
to her .treatment because’ you reccmmend some other
options, Is that correct?

That s correct

abqut. But you don't agree - =« = You don t .
disagree that we're approaching that point, do you?

We're going to know pretty quickly if the blocks

Deposition of William Lehman, M.D.
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"are apprbved or an ESI‘is approved, whatever you

*do, That s 901ng to answer 3 10t of questions 1n
'~fﬂg;your m1nd don’ t you think? |

“the - - - of course, the continued pain management .
o I;therapy, there rea11y 1sn 't Much else to offer.h-g'
10 |
Ar
12

16 | A

"+ condition. .Is'that correct?
Yes.

'.Lhe source of the prob]em that nerve root That

Yes, sir. Yes, s1r

A1l right. OQkay.

Really, other than a trial of the nerve block and

of medications, so forth, maybe some physical

-So, yeah I th1nk we fe gett1ng towards the end of |
“the Foad here | o

Fa1r'enough. I m'no{_asking you_ to bUTT“oQE your B
crystal ba11. I'M‘just going to:ask.you mést
probably, more 1ikely than not, but in - - - And
you ve been doing this how Tong? )

Oh, a good twenty-five or more years, I guéss;"
ATT right. You've seen a lot of patients coming

through, certainly patients 1in Ms. Spencer's

Look ahead a 111t1e b1t The block WOrks. That s

re1neves the pain. You say,.all rnght we've got’

to follow “that for a period of time, but I do think

she's reached a level of MMI. You got any opiﬁion

' Deposition of William Lehmén, M.D.
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whatsoever as to the degree of permanent physica1

1mpa1rment Ms Spencer has susta1ned7

'_I guess I d haVe to 1ook at that but I do be11eve

most probab]y that there is some 1mpa1rment but 1t
- - Assum1ng a response to the nerve block, there
will still. be the back paln and the depression. So

there will be:at Teast some;e1eﬁent of permanent

impairment,

_Yeah. If you get rid of the pann - get. back to

work, ! s 11ke1y that depress1on ig go1ng to start

to attenlate,’ “dan’t you agred?’ 7

I thwnk”that,W111 get better, yes, .

AT E1§ht, sir. So 1in tﬁat regard, we afe
premature in determining MMI, impairment, things of
that natupe. We've got to wait and see. But I'm
just wondering whether or not you've got any
thoughts with regard to impairment.

(No Pesponse) .

And whether you're say1ng that S premature7

Well, I i I could - - - L1ke you .said, I could
crysta] ba11 1t a 11tt1e b1t and I guess, base an
1mpawrment genera11y ~ﬂ— - We11 I m rea11y not

qua11fied £o prov1de an 1mpa1rment rat1ng for the

. depression. I don't even know if that will’

continue. Assuming ‘the leg pain is gone, there's
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st going to be back pain and - - ~ Weld, the AMA

‘utwho]e person based on this k1nd of s1tuat1on *f -f'

. you! re.looking at f1ve to eight percent permanent

_“something at least to’ =l on a tr1a1 basis to see

" 1f she could go back to that: k1nd of work

Gu1des you know,- prOV1de five to e1ght percent

A11 r1ght. We11 I apprec1ate your answer then,:.
and T will put an asterisk beside jt saying, we've
got to Took at certain things. But if the hlock
works and you're not going to g1ve ah op1n1on as to

the depression issue, but based on your experience,

phys1ca1 1mpa1rment from a who1e percent :

standp01nt but” re1ated to the sp1ne . Is that
fair? o ’

Yes, sir.
Okay. I hate to Jump back and ‘forth. Are you okay
wifh Ms. Spencer work1ng 1n a recept1onist type

pos1t1on at the present t1me7 There's not a bunch
of Tifting, working at a desk, doing paperwork,

having the opportunity to get up and down, Are you
okay with that?

I think that would be a reasonabTe approach yes,

You certainly wou1dn t tell her not to do it?,

That's correct.

And, in fact, in many ways, you might even
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E XAMINATION- (By Mr, Creech)

recommend it. Is that fair? Or at Jeast a trial
basis-to’'see haw it works out?: .. -+ ;"
Mr. McCants - Okay. That's all I've got,
Thank you for yaur ansWebs this evening,
Doctor. I appreciate your time.

'Mr. Creech - I have a few small th1ngs

Q ,Th1s work acc1dent decrement has been admwtted and

those degenerat1ve conditions, caus1ng her back

'.pa1n and rad1cu1ar symptoms?

"Okey. And I think you've been crystal clear about

'prov1ded by the ‘carrier, but Mr. McCants has asked

you k1nd of about what the d1agnost1cs showed I
think we've ‘talked about the facet arthr1t1s or the|
stenosws in her.back. If she was asymptomatic and
really didn't have any back problems before this
work acc1dent and then she test1f1ed that she felt
a pop in her back when pushing this cart and all of
her back pain started after that, is it probable
abd'most Tikely within a reasonabie degree of

medical certainty that the work accident -aggravated

Yes,

it, but at this po%nt as we sit here today, you

believe Ms. Spencer needs to have a nerve root
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At Yes She st111 has rad1cu1ar symptoms An her Weg, _
: and that 5eems cons1stéﬁt with, we11 the CT

'jThat S correct..

S
o ¢

’ We talked. about her depress1on, and I certa1n1y

“-understand you re not .a, psych1atr1st. But as-you

in the last year. She had no depression symptoms

Do you believe that it would benef1t her to at

1east be evaJuated By some type of psych1atr1c .

block?

......

myeTogram and Lhe MRIs That seems to be the B
source of the predominant share of her symptoms, S0

yes.

Okay. . And SO she S hot.at MMI yet, as we sit here
today? ‘

staLed a Few m1nutes ago,. s1nce her work accﬁdent
Ms. Spencer has lost a considerable amount of

weight. I think maybe around thirty pounds maybe

before her work injury. Do you think it's 3ike1y
that her chronjc pain has at Jeast contributed to
.Her-depressioh, if ﬁot dirgct1y caused 1t?

Yes. '

profe551ona1 who cou1d hopefu11y treat her

depress1on and gei it under control?
Yes.

Okay. We talked a Tittle bit about functional
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:'Schm1dt on somebody over at Catawba Rehab perForm

7 those or do you have a preference on Who does :"

y your op1n10n that sedentary work 1s appropr1ate‘
" with, k1nd of stand1ng and waTking as to1erated7

' Yeah I th1nk Mp. McCants statement that,uyou

a trial basis to see what she can tolerate. That

capacity evaluations. Do you normally prefer Eric

them? ' ‘ S

They do e'good job. Select Physical Therapy here
in town dees a good job. Hea1thSoutn, they also do
them. So in genera1, yes, I think Catawba 4s a
reasonable p1aée to have "that done.

Okay And Just sa we are c1ear, r1ght now, 1s it

know, as to1erated with - - - you know, at least on

makes very good sense.
Mr. Cneech ; Okay.. No furﬁhen guestions,
Mr. McCants - No further questions. Thank
you, Doctor. It was a p1easure to meet'you.
Mr. Creech - Thank you-

Thank you.
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Whereupon - Depositﬁon was concluded at

[

7: 36 p.m. e T R B '

"Hn;_signing of Transcr1pt Ke11y Re1ter ST ‘*'ﬁ'“ﬂagf_;fgiin. [
: Court Reporter/Notary Pub11c B i

of Deposition By auE .

|

Witness Waived ‘ ' : ' |

P——

(Recorded deposition tapes retained for f1fteen days
from date of certification or until transcript has heen
. | signed in cases when signature s not. waived)
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STATEMENT OF THE CASE

Claimant/Appellant Lettie Spencer suffered admitted work-related .injuries to her low

back and psyche whlle pushmg a med1cal cart on June 22 201 1. On February 28,2014, she filed .

- 4 Form 50 seekmg permanent and total disability pursuant to § 42-9-10 or § 42- 9 30 or;’ 1n the'

alternatwe seeking a partlal wage loss award under § 42-9-20. (R p- 22). Respondents filed a
Form 51 denying permanent and total disability and seeking a determination of compensation
~ pursuant to § 42-9-30. (R. p. 24).

A hearing was held before Commissioner R. Michael Campbell, IT on September 3, 2014.

Prior to the hearing, counsel for Ms. Spencer made an oral motion clarifying his alternative -

positions, requesting that 1f Ms. Spencer was not fOun(l permanently and’ totally disabled undef
§§ 42-9-10 and' 42-9-30, she be entitled to an award for wage loss under § 42-9-20. (R. p. 35,
lines 1'1-14‘). Connsel fo'rADefen.dants/Respondents consented to the motion. (R. p. 35, line 1‘5)..
In an order filed on March 12, 2015, Commissioner Campbell found that Ms. Spencer “sustained
permanent partial. disability to the back in the amount of 21%.” (R. p. 12, par. 15). The
commissioner rnade no findings with regard to Ms. Spencer’s wage loss claim under § 42-9520.
Ms. Spencer timely filed a Form 30 request for appellate review. (R. p. 26).

On June 15, 2015, oral argument was presented before an Appellate Panel of the South

Carolina Workers’ Compensation Commission consisting of Commissioners Avery B.

Wilkerson, Jr.; Aisha Taylor; and Susan S. Barden. In its order of September 11, 2015, the _

-Commission acknoWledged.' seven-issues were properly before the panel; five of these related to
- whether Ms. 'Speneer was permanently and totally disabled, while one pertained to alleged

overpayment of temporary total compensation. (R. pp. 17-18). The remaining issue was
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whether “the Single Commissioner err[ed] in failing to make a finding under 42-9-20 regarding

the extent of the Claimant’s wage loss.” (R. p. 18, par. 6).

- The Commrssron 31mp1y re- afﬁrmed the ﬁndrngs of the Smgle Commrssroner verbatlm _

o 'ﬁndmg that Ms Spencer sustalned only a 21% permanent part1a1 dlsablhty to her back and thatf :'iﬂ_' o o

Defendants/Respondents were not entrtled to a credrt for overpayment of temporary

compensation. (R. p. 5).. However, the Full Commission also failed to enter any rulings

whatsoever concerning Ms. Spencer’s wage loss. Neither their Findings. of Fact nor their

.>Conchlxsions of Law so much as mention wage loss or § 42-9-20. The terms ner/er appear again

after bemg hsted as an issue on appeal (R pp 17 21)

On October 9 2015 Ms Spencer ﬁled a Notlce of Appeal wrth the South Carohna Court -

' ”"oprpeals (R p 28)
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FACTS
Ms. Spencer isa woman. She completed_the 8™ grade, but later obtained a

7 GED (R pp- 4O 41 lines 25 2) In 1982, Ms Spencer was accepted mto nursing school 1np

L - 'Orlando where she recelved a degree as a licensed practlcal nurse (LPN) (R p. 41, hnes 2 10) .

She has worked as an LPN for the last 33 years; she has not performed any other type of work.
(R. p. 42, lines 11-17). In 1997, Ms. Spencer joined National Health Care (NHC) as an LPN.
(R..p. 42, lines 1-8-25). Her primary job duties included looking after Alzheimer’s patients,
which became a passicn for her. (R. p. 43, lines 7-11). Ms. Spencer worked for NHC for
approx1mately 15 years. (R 2 42, lines 18-25).

On June 22, 2011, Ms: Spencer suffered an adrmtted lower back injury when the wheels
- locked up on a_medlcal- cart she was pushing. (R.-.pp. 44-45, lines 13-8; p. 24). She was 1mt1ally' :
evaluate_d by nenrosur_geon_Dr.. Randall Drye, who determined that she was not a 'surgicalv
candidate and instead recommended physical therapy and potentially pain management. (R. p.
181). |

Ms. Spencer treated with pain management physician Dr. Tony Owens. (R. p. 190). Dr.
Owene performed an ST injection for her in November 2011, and a radiofrequency ablation in
December 2011. (R. pp. 192, 197). Unfortunately, this conservative treatment failed. (R. p.
206). In April 2012, Dr. Owens diagnosed Ms. Spencer with chronic pain syndromie, SI joint
pain, and low back pain. (R.pp. 211-212). He then referred her for a second opinion from an
orthopedist. (R. p. 212).

Ms.. Spencer -accordingly saw orthopedic surgeon Dr. William Lehman of Carolina
Orthopaedic Surgery Associates. (R. p. 228). Dr. Lehman recommended a series of L4-5 nerve

root blocks for Ms. Spencer’s radiating left leg pain, as well as epidural steroid injections. (R. p.
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234). Initially, the root blocks were effective in treating Ms. Spencer’s 'leg pain. (R. p. 246).

Her back pain, however remained. (R. p. 246). On April 2, 2013, Dr Lehman diagnosed her as -

' --sufferrng frorn chromc back pain w1th resolved left leg symptoms per nerve root block severe

BT depressmn wrth resultlng severe welght loss (R p 246) Records from this time mdrcate that'bf SRDIRERSS

Ms Spencer weighed only 103 pounds a 35-pound loss from her pre-injury werght of 138 (R |
p- 246). On that same day, .Dr. Lehr_nan' found that Ms. Spencer had reached MMI from an
_. Aorth.opedic standpoint, stating in his records that, “It is obvious Ms. Sp_-encer..is functioning at a
. i less than sedentary level, not only to her backdifﬁculties requiring_ independent 'recumbency, but

also chronrc paln syndrome as well as major depressmn ”? (R p. 247) Dr Lehman noted that

i these restrictions were permanent in nature (R p 248) He also stated that Ms Spencer would -

o -need ongomg medicatlon both for pain management and for her severe depress1on (R p 247)
| | Dr Lehman assrgned her a 7% whole person 1mpa1rment to her back (R p. 247)

In August of. 2013 Ms Spencer was referred by Respondents to a. comprehenswe .'
rehabihtation program at The Rehab Center Incorporated in Charlotte North Carohna (R P
. 300). At the conclusion of this prograrn, Dr. Kemn Carlton released Ms. Spencer'w1th an8%
impairment rating toi her back and permanent restrict‘ions‘of “sedentary work.” (R. p. 408).
These assessments were based. primarrly on a functional capacrty exammation performed on
‘--October2 2013. (R. p. 403) | | | |

A closer look at thrs FCE reveals that Ms Spencer put forth “excellent effort” and “full -

o leffort » (R p 403) The spec1ﬁc restrlctrons actually enumerated in the APA mclude “Srttmg o

-~ for 60 minutes Standmg for 10 mmutes Llft 6 lbs frequently, Lift 7 lbs occaswnally, Av01d S

twrstmg at the waist.” (R. p. 404). These restrictions mdrcate thatvMs-. Spencer is @ capable of

se'dentary.work pursuant to the DOT physical clas.si'ﬁcatiOns; Ms. Spencer is ‘not capable of
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occasionally lifting up to 10 pounds, and is not able to sit constantly for 6 to 8 hours, both of
which are minimum requirements for the sedentary work classification listed in 20 CFR §
_ 404 1567.

After her‘ stint at The. .Rehab Center Incorporated. Ms Spencer was referred to. an
authorized treatlng pain managernent doctor, Dr. Sanjay Nandurkar of Pledmont Interventronal
Spine and Pain Care‘. (R. p. 259). By this time, Ms. Spencer’s left leg radiculopathy had
returned. (R. p. 259). Dr. Nandurkar made a diagnosi»s of lumbar radiculopathy, lumbar di.sc
bulges, chronic pain syndrome, and lurnbosacral spondylosis. (R. p. 283). For her pain, Ms.
Spencer was prescribed- ‘75 milligrams of Nucynta every 8.,hours_, 300 _rnilligrams of Gabapentin -

_three times a day, and 4'.rnilligrarns.of Zanaflex as"needed..v R. p. 286).,1'In- December of '2'0'13, '>
Dr. Nandu_rkar recommenvded,t.hat Ms. Spencer consider a 'spr_n'al cord stimulator. (R. p. 283). -
However, after drscusSing this procedure with a friend who underwent the same operation,, Ms.
Spencer decided against the stirnulator. She was therefore declared by Dr. Nandurkar to have
reached maximum medical improvement, and assigned a 13% whole person impairment for
“injury to the lcw _back affecting the leg,” with permanent restrictions of “less than sedentary :
work.” (R. p. 288).

In January of 2014, Ms. Spencer underwent a second FCE, thrs time at Columbia
Rehablhtatron Clinic. (R. p. 416). This second FCE noted “full and consistent effort” and again
concluded that Ms. Spencer_ was limited to “less than sedentary work.” (R. p. 417).

‘Ms. Spencer_?s ’pSycho-IQ.gic_all.injury, her severe depression, has also been admitted by
.Respondents to be cornpensable. (R p. 37, lines 7-11). -Tre'atment for this injury has been |
- provided.” On February 28, 2014, Ms. Spencer was sent for a psychiatric IME with Dr. Patrick

~ Mullen. (R. p. 443). After the examination, Dr. Mullen concluded that “Ms. Spencer is not a
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'candidate in the active work force in any capacity. Her depression and her pain make her more
than 50% to 60% disabled, but even that may be a low estimate.” (R p 447) He added that, -

o “Ms Spencer cannot work and she w1ll remain permanently disabled for. the rest of her life She .

. "__'fcould not maintam the pers1stence and pace necessary for any kind of gainful employment and : R

: _ | her depressron prevents her from learning anything new, plus her chronic pain 1s Just worse and
worse and prevents her from domg any kind of work at all.” (R p. 447) Ms. Spencer continues |
to require anti-depressants as prescribed by her family physician. (R. P 51, lines 14-21). She -
- will require those medications indefinitely. (R. p. 52, lines 5-8), -

F 1nally, Ms Spencer was evaluated by vocat10nal expert Leanna Hollenback on March 8 o

| "'V'l-::.'t'.'"2014 (R p 449) ‘M. Hollenbeck concluded that “Ms Spencer cannot work at all and w1lli .

'.-.remain permanently drsabled for the rest of her hfe - (R p 456) Addrtionally, Ms Hollenbeck . S

. opined that even if Ms Spencer were able to return to work it would be in an unskilled entry-‘ )
| level <pos_ition"eaming~$7.50 per'hour.- _, (R. p. 456). However:, .given{ Ms.ﬁ'Spencer’s les_s-than-
sedentary }work. 'restrictio_ns,_age, ‘chronic 'pain, emotional and cognitive disabilities, and- lack of
: transferrable s'kills, it was Ms. Hollenbeck’s'opinion:that'Ms. Spencer sustaineda lCO%_‘waée :
loss. (R. p. 456). | | |
At hearing, Ms. Spencer testiﬁed that her back pain 1s constant but worse at night (R p N
: '56 hnes 5- 6) She stated that, on average; this pam isa6 out of 10. (R p. 56 lrnes 17 23) The
_pain can be helped by 51tt1ng ina recliner (R p 57 lines 2 9) Ms Spencer testlﬁed that sheis -
: '-".'unable to lift more than lO pounds (R p 57 lines 13 15) She can sometimes srt for long o
'periods of time 1f she is in a comfortable chair and she can drive but not contmuously for more |
_than an hour or two. (R pp 57 58, hnes 19-4). She has problems standing in one place but

' does better if she walks (R p 58 lmes 7 lO) She also has difﬁculty With going up and down
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stairs, and issues with balance due to the weakness and pain in her legs. (R. p. 60, lines 20-23).
This pain is in both legs, but.worse in the left. (R. p. 60, lines 20-22). Ms. Spencer is able to

dust and clean the kltchen ‘but cannot vacuum. (R p. 61 lines 22-23). She can run errands and: :

‘ lshop for grocenes but has to make sure that no one. bag is, too heavy (R p 62, lmes lO ll)- o

-Nonnally when she shops she uses a grocery cart she can lean on to relieve the pressure on her
back. (R. p. 62, lines 18-20). Ms. Spencer stated that she can still squat to weed a flower b_ed,
but only for a short period of time. (R. p. 63, lines 1-9). Likewise, she can ride a lawnmower
over certain places in her yard, so long as they are level and she turns her TENS unit all the way
up. (R.p. 63, lines 13-15).

At the lhe'a'ring,"'Res'pondent's did not intreduce. any evidence lo Ccontradict the'me.di‘eal S
. testimony finding Ms. Spencer to be permanently and totally disabled. Instead-,vthe,y relied on
copious_ amounts of surveillance footage. This footage, however, served to confirm rather than
contradict Ms. Spencer’s testimony. It shows her driving; grocery shopping; putting small bags
of groceries into her car; walking; often with difficulty; and standing and sitting at her son’s
place of business. All of these activities accord with Ms. Spencer’s testimony regardlng ‘her
physical limitations.

Respondents put special emphasis on the time Ms. Spencer spent at her son’s business,
Cal Toys. The evidence in the record indicated that Ms. Spencer would occasionally visit Car
Toys. (R p. 65, lines 22-25). These visits occurred during a time when she was very depressed,
-and her son asked her to’_c-om‘e to his: ofﬁce so she would not be alonie. (R. p. 65, lines 164205.
Ms. Spencer testified that some weeks,. she would visit the business daily, while during others
she would not go at all. (R. p. 65, lines 22-25). She never worked there and was never paid any

wages. (R. p. 65, lines 4-10).
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This testimony was confirmed by Ms. Spencer’s son, Terry Sartin. He stated that he
would ask his mother to come to the shop to get out of the house, and that she came and went as -

' she pleased (R p 111 hnes 5- 9) Mr Sartm testrﬁed that Ms Spencer never worked for the .

"; f:busmess and was never pa1d any wages he was happy srmply to see her (R p 111 lmes 10-'_' i

' 12) Whrle she was there Mr Sartm sa1d that his mother mostly sat on the couch in: the office

watched TV, or talked to the customers as they came in. (R. p. 111, lines 17-22).
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STANDARD OF REVIEW
An appellate court's. review of factual ﬂndings in a workers' compensation case is

governed and controlled by the substantlal ev1dence rule Houston V. Deloach & Deloach 378 .

o _ it’S C. 543 (Ct App 2008) ThJS rule d1ctates that the Court rewew factual ﬁndmgs to determme "

whether there i is competent ev1dence to sustain them ann V: Peoples Natural Gas Co 238

S.C. 1 (1961) The Comm1ss1on s findings “may not be based upon surmise, ‘conjecture, or
speculatlon, but must be founded on evidence of sufficient substance to afford a reasonable basis

for it.” Edwards v. Pettit Constr. Co., Inc., 273 S.C. 576, 579 (1979). “Substantial evidence is

not a mere s_cintilla of evidence, nor the evidence viewed blindly from one side of the case, but st

‘evidence .Which,”'consideringft_he?recc')fd as a wholé, would allow reasonable minds to reach the

- concluswn the admmlstratlve agency reached in order to Justlfy its actlon ” Houston v. Deloach' L

& Deloach 378 S C at 543
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ARGUMENT

I.  THE FULL COMMISSION’S FINDING THAT MS. SPENCER SUFFERED
-~ ONLY A21% PARTIAL DISABILITY TO HER LOWER BACK IS NOT
. SUPPORTED BY SUBSTANTIAL EVIDENCE. '

: The Slngle Comrmssxoner lacked substantlal ev1dence to support hls ﬁndmg that Ms

Spencer suffered a 21% 1mpa1rment to her back and was not totally d1sabled
Generally,-an -injured- claimant may proceed under either the general disability statutes, 7

(8§ 42-9-10 and 42-9-20) or under the ‘scheduled member . statute (§ 42-9-30) to maximize -

" recovery. Colonna v. Marlboro Park Hosp., 404 S.C. 537, 548 (Ct. App, 2013). The scheduled

_,recovery is exclusrve only when a scheduled loss is not accompamed by addltlonal comphcatlons o

g _,"f»_':.'affecung another part of the body Id As W1th all workers compensatron statutes these":'. R

o 'i".-,provrslons must b‘e construed llberally in favor of coverage . Peay v Umted States Slhca Co '

313 S C 91 94 (1993) Ms Spencer is entltled to pursue recovery under the general dlsablllty. : o
‘ statutes because she suffered admltted mjurles to two drstmct body parts—her back and her
psyche———and because her back pam is affectng mto her left leg. Accordmgly, Ms. Spencer is-

- seeking i recovery under § 42-9- 10 on the ground that she is totally dlsabled

To support her claims, Ms. Spencer 1ntroduced the testimony of the following six medical

- professmnals

Wllham Lehman, M.D.:" “It is obv1ous that Ms. Spencer is functromng at a less than
'sedentary level (R p. 247) |
S _ Kem Carlton M. D “She was placed ina sedentary work category > (R p 408)

SanJay Nandurkar M D. ‘ “The clalmant is unable to retum to work at h]S or- her current -

’employment. Less than sedentary' restriction.” (R. p. 288). ~

11
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Tracy Hill, PT: “She qualifies for limited sedentary (less than sedentary) work.” (R. p.

417).

~ Patrick B Mullen MD “She .cannot work at all and she will remain permanently e

- _A _’ dlsabled for the rest of her hfe ? (R p. 447)

Leanna Hollenbeck M. S C.LCP, CR. C “Ms. Spencer 1S not employable now, nor
will her employablhty increase in the future....Given her less than sedentary. work _restnctlon,
combined with her age, chronic pain level, emotional and cognitive instability, and her lack of -

transferrable skills, it is my professional opinion that she has experienced a 100% loss”. (R. p.‘

456).

Medrcal testrmony such -as- this is entltled to great respect in Workers Compensatlon‘ »

heanngs Potterv Spartanbur,q Sch Dist. 7,395 S.C.. 17, 23 (Ct. App. 2011) The Comrmssron_‘- .

‘may only d1sregard such evidence in favor of other competent evidence in the record Id When
an opinion does not originate from a medical provider, but is instead the medical opinion of the
single commissioner, adopted by the Commission, any findings based on that opinion should be

overruled. See Burnette v. City of Greenville, 401 S.C. 417, 428 (Ct. App. 2012).

What occurred in this case is exactly the situation described in Burnette—the single
commissioner entered his - own medical opinion, which was then adopted by the Full |
Commission; The idea f.hat Ms. Spencer suffered a 21% impairrnent to her back does.n‘ot'
originate with any medical provider. No provider lends any _substantial support or evidence for |
'that ﬁnding. .':(:)nl_y.,'one' Witness; -Dr.,Carlton, provided. any es/ideri_ce that Ms. Spencerwas
capable of performing 'sorne level of work - releasing her with sedentary‘work r_estrict'i'ons.. '
-However, Dr. Carlton’s opinion was internally inconsistent and contradictory. When one moves

beyond the substance.of his discharge summary and examines the actual results of his FCE, it is

12

bqe



clear that he should have found Ms. Spencer incapable of performing sedentary work. Under the
Social Schrity regulations, a sedentary job “involves lifting o more than 10 pounds at a time”

as well as s1tt1ng for the better part of a 6- 8 hour Workday 20 CFR § 404 1567 Yet Dr Carlton' .

) 'i-only measured that Ms Spencer was capable of hftrng “7 lbs occasronally” and was “observed:i f”

: , srtting for 60 minutes at a t1me ”? despite putting forth excellent effort. (R pp 403 404) This is
clearly and unequivocally less than what is required toquahfy for sedentary work. Dr. Carlton’s '

_ ‘opi_nion is thus of no value, and fails to provide substantial .evi_den‘ce for the Commissioner’s -

: . ﬁnding. | |

The only other evidence Respondents presented at- the’ hearrng was: the surveillance_ B

' '\i:'_'.:.footage As prevrously stated this footage in.no way contradicts Ms Spencer s testimony -

. ""T,Rather 1t shows her performmg the exact same tasks that she testlﬁed both at her deposmon and RO

at hearing, she was able to do In any event. carrymg small bags of grocenes slowly walking . -
' about a store and drivmg short dlstances are not equivalent to the demands of workmg a full-
time sedentary'.Job; Yet the_iv1deo_-‘shows no more than this. Tt does not forrn a sufﬁcrent basis -

- for ﬁnding that Ms Spericer is capabile of gain’ful empl_oym'ent- in a competitive market, -

Ms. Spencer’s orthopedist, pain management physician, psychiatrist, physical therapist,
apd-vocational expert all. found that Ms. Spencer. was ,permanently and totaliy disabled. The -
‘ a'ctu'ai‘ ﬁndings and observations of Dr .CaritOn-’s 'report indicated the ‘Same. The V Single

_Comm1ssroner however de01ded to disregard this ev1dence and substitute ‘his own medical_
| :-'oplnion for that .of the prov1ders There was: no sufﬁ01ent bas1s for hlS conclu31on that Ms C
Spencer suffered a mere 21% permanent pa.rtral. disabihty to. her back and thls ﬁndlng must‘ '

therefore be overturned

13 -
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II. THE FULL COMMISSION ERRED IN FAILING TO ADDRESS MS.
SPENCER’S WAGE LOSS CLAIM UNDER § 42-9-20.

It is Ms. Spencer’s position that she suffered permanent and total disability to her back as

a: result of her admltted Workplace 1nJury ‘In the alternatlve if Ms Spencer d1d sustam only_- o

. partral dlsabrhty, she is entrtled to compensatlon for wage loss However nelther the Smgle L

Commissioner nor Full Comrmssron ever entered any finding of fact or law concerning: Ms.

Spencer’_s wage loss. | 7
As set forth above, Ms. ‘Spen‘cer is entitled to seek recovery under either of the general

disability statutes, § 42-9-10 or § 42-9-20. Lik_e § 42-9-10, § 42-9-20 is based on the economic

o model Wwhich defines drsabrhty and . mcapacrty 1n terms of the clalmant s loss. of earnmg '

" capac1ty Wrgfall V. Tldeland Utrls 354 S.C. IOO 103 (2003) Drsabllmes under § 42 9 20 are |

to be measured by the clarmant S capacrty or mcapacrty to earn the wages wh1ch he was -

receiving at the time of his injury. Owens v. Herndon, 252 S.C. 166, 169 (1969). Lo'ss of

earning. capacityis the criterion. Outlaw v. Johnson Service Co., 254 S.C. 486, 489 (1970).
Under the statute, she is entitled to receive “weekly compensatiorl equal to sixty-six and two-
thirds percent of the difference between [her] average weekly wages before the injary and the
average weekly wages which [s]he is able to earn thereafter, but not more than the average
weekly wage in this State for the preceding fiscal year.” As with all workers’ compensation

statutes, § 42-9-20 must be “construed liberally in favor of coverage.” Peay v. United States

Silica CAo., 313S.C. at94.
, .Thev uhéorrrroyerted -restrmorry_ at the hearing was that Ms. Spencer did su_ffer.- a L

‘ diminishmenf in her' earning capacrty. It is:not disputed that Ms. Spencer is physically unable to
“ ~return to her former job. At the time of her workplace injury, she was working as a licensed

practical nurse.  This job falls under medium-level work under the Social Security

14
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: classiﬁcations. 20 CFR § 404.1567. Even the most optimistic of .medical evaluations Vin this
‘case placed her only ‘in the sedentary work category.” Clearly, then she is not able to return to -
: Vher former _]Ob Leanna Hollenbeck an expert in vocat10nal rehablhtatron opmed in the unhkely -
event Ms Spencer were able to return to work 1t would be 1n an entry-level posmon earmng' S
| $7 50/hour This would represent a wage loss of 70% Respondents d1d not present any
evidence to rebut this testimony.
Neither the Commissioner nor the Full Commission entered any finding concerning wage-
- loss, “the criterion” for a claim under § 42-9-20. In his Order, Commissi_oner C_ampbell states, “I
am not persuaded that Claimant’s drsab111ty to her back, combmed w1th the 1mpa1rment to her
,':_i~psyche dlmlmshes her ‘earning capacrty to such an- extentas to result in a: total rncapacrty for
- work' ? (R p 12, par 14) The 1mphcatlon of th1s statement is Ms Spencer d1d ‘in fact suffer | _
~ some drmlmshment of her earmng capamty However the extent of that reductron was never '
addressed, calculated, or ruled upon. T__h1_s was erroron the part of the _Single CommissiOner, and' :

should be reversed by this Court. -
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CONCLUSION |

Ms. Spencer is totally and permanently d_isabled as a result of her workplace injury. Even

| if she were physwally capable of performmg sedentary work the only vocatlonal expert opimon_ .
' i the record states that—based on her age educatlon lack of work expenence and transferrable:' e
SleS chronic pam and emotlonal 1nstab1hty—Mrs Spencer would not be able to work»in any
capacity. This was the unanimous opinion of Dr. Lehman, Dr. Nandurkar, Dr. Mullen, andthe
Columbia Rehabilitation Clinic. Even the Respondents’ hand-picked physical therapist returned
the same results, if not the same opinion, in his FCE. However, the Single Commissioner

disregarded this ev1dence and entered his own medlcal opimon that Ms Spencer sustained a 21%‘,

| permanent partlaI disabihty to her back

| In the altemative .if the Court determlnes Ms. Spencer is able to work in.somé capacity, i
the only ev1dence of record states she has suffered a wage loss of 70%. Her old duties as a
hcensed pra_ctlcal nurse constitute medium work under the Social Security regulations. There is
no dispute. that Ms. Spencer is unable to return to this work, and the only evidence on the record
concerning wage loss establishes that Ms. Spencer would be paid $7.50 for performing sedentary B
work. This would constitute a wage loss of 70%, for which she is entitled to compensation under
§ 42-9-20.

r.v.n_\‘

For these reasons, this Court should reverse the Judgment of the Full Comm1551on

\Andrew Wi Creech
\Garratt-B. Jolinson
SLROD POPELAW FIRM
P. O Box 11091
Rock Hill, SC 29731
(803) 324-7574
Attorneys for Appellant
March 1% .2016
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STATEMENT OF ISSUES ON APPEAL

1. DID THE COMMISSION ERR IN FAILING TO FIND THAT MRS SPENCER IS
PERMANENTLY AND TOTALLY DISABLED?

2 IN THE EVENT THAT MS. SPENCER" IS NOT- PERMANENTLY AND TOTALLY -
'_i_,DISABLED DID THE. COMMISSION ERR IN FAILING TO ADDRESS MS SPENCER S S

R WAGELOSS CLAM?:

STATEMENT OF THE CASE
This is a workers’ compensation case. The Appellant, Ltett_ie Spencer, sustained |
injuries to her lower back and psyche on June 22, 20 11 'as a result of an accident arising out of and
‘in the course of her employment as a nurse wrth the Respondent Employer (R pp 16 21). .
e -:'Followmg thrs acc1dent the ReSpondents ]?ard. t’or certam medlcal treatment. rendered to ‘Mrs B
S .',Spencer for these 1nJur1es and also pard temporary.total compensatlon to her (Id )

o T he Clarmant contends that she is permanently and totally drsabled as a result of the -
accrdent yvhrch forms the basrs for this case. (R. pp. 22 23). She contends that she is entrtled to an
.award of compensatlon for such permanent and total drsabllrty, as well as provrslon and payment for :
causally related medical care for the remarnder of her l1fe L ). In the alternative she contends that o
she is entitled to benefits for a drmmution in her ability to earn wages and pursuant to S.C. Code
Ann. § 42-9-20 (1976).

The Respondents agree that Mrs Spencer has sustarned some degree of permanent
‘ partral drsabllrty asa result of the accrdent here but deny that she is permanently and totally drsabled .' -
o (R pp 24 25) They further deny that Mrs Spencer 18 entrtled to wage loss beneﬁts ( Id ) The‘ -' -
t"Respondents further agree that Mrs Spencer is entrtled to ongomg authorrzed causally related and

, reasonable,and necessary medrcal care which tends to lessen any.d1sab111ty sustamed by her. (m.)'.
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A hearing to consider the issues set forth in the Parties’ Forms 50 and 51 was
conducted before Commissioner Michael Carripbell on September 3,2014. Following that hearing

* he issued his Decision and Order settmg forth hlS ﬁndmgs of fact and conclusrons of law. (R pp 1 -

15) Mrs Spencer then requested Full Commrssron Revrew of Commrssroner Campbell S decrsron : 5

:(R pp 26 27) A heanng was then held before an Appellate Panel of the Commrssron WhJCh B
. affrrrned Comrmssroner Campbell’s decision for this case. (R. pp. 16 - 21)."
Mrs., Spencer then filed a Notice of Appeal of the Commission’s Decision and Order
for this case. (R. pp. 28 - 29). |
| , ARGUMENTS |
: L THE FULL COMMISSION S. FINDIN G THAT MRS SPENCER SUFFERED
A 21% PARTIAL DISABILITY TO HER LOWER BACK IS SUPPORTED BY
THE SUBST ANTIAL EVIDENCE '
: Upon revrew n South Carolina, a decision of an adrrunlstratrve agency should be

affirmed unless that decision is clearly erroneous in view of the reliable, probatrve and substantral

evrdence on the record asa whole S.C. Code Ann. Section 1-23-380(g)(6) (1976); Lark v. Bi-lo

Inc., 276 S. C 130 276 S E. 2d 304 (1981). The court revrewrng the agency's decrsron should not.

substitute its own findin; gs of fact for those of the agency nor should the court substitute its Judgment

for that of the agency as to the weight of the evidence. Tobey v. L & P Construction Company, 296
S.C. 122,370 S.E. 2d 897 (Ct. App. 1988):.
Substantial evidence is evidence which, considering the record as a whole, woul_d _

“allow reasonable minds to reach the conclusion that. the 'agency involved reached to- justify'its' E

decision. Harrell . Pacific Columbia Mills, 291 S.C. 469, 471, 354 S.E. 2d 384, 385 (1987). The

substantial evidence rule means that the court will not overturn findings of fact by an administrative
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evrdence contamed in the record for th1s case o

agency unless there is no reasonable probability that the fact could be as related by the witness upon
e .

"~ whose testimony the ﬁnding was based. Lark v. Bi-Lo Inc. infra. When factual fmdmgs are

'supported by substantial evidence, analogous to a Jurys ﬁndmg of fact on drsputed issues, the

i E. 24613 (1986)

agency s conclusrons should be afﬁrmed Hunter V. Patrrck Constructron Companv 289 S C 46 344; > S

The thrust of Mrs. Spencer’s argument in this case is that there is overwhelming

to a substantral award of a compensation based upon an alleged dlmmutlon of her abrhty to earn

wages as a result of the i 1nJur1es she sustamed The Respondents do not deny that there is such

The questlon however 18 whether that expert medrcal ev1dence 1s relrable or credlble L

at the hearmg for th1s case.

’ expert and medical evidence to estabhsh that she is erther permanently or totally disabled or entitled

' and especrally when vrewed alongsrde the vast and overwhelmmg lay and other ev1dence presented o

The South Carohna Supreme Court on’ numerous occasrons has addressed the.

requrrement that all types of evrdence both lay and expert be consrdered in reachmg a dec1s1on 1n

aworkers’ compensatlon case. In Tlller v. Natronal Health Care Center of Sumter, 334 S.C.333,513

: ‘S E.2d 843, (1999) the Supreme Court reached a seminal demsron in'this regard by statmg

. The Commission is given dlscretron to welgh and con51der all the ev1dence both lay

~and expert, when deciding whether causation has been established. See Ballenger v.

- Southern Worsted Corp., 209 S.C. 463, 40 S.E. 2d 681 (1946) (despite doctor's -
'__‘-;testrmony that there was. not a connect1on with' the accident that. caused almost‘ _
"~ boiling dye to fly-in claimant's face and eyes'and his subsequent eye problems, lay-‘/—' o
-, testimony. of claimant's good vision before the accident was sufficient to support an -

' ‘:.award) Poston v. Southeastern’ Construction Co., 208 S.C. 35 36S. E.2d 858 (1946) : N |

~ (lay/testimony that claimant's eyes became runny and - inflamed after some -
construction mater1al blew into them and that claimant lost vision in eyes subsequent e
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to the accident was sufficient to support an award, even though doctor testified vision
loss was not related to job injuries).

Granted, in Tiller, and the cases cited by the Supreme Court'awards of benefits and

. —rcompensatlon were: made to 1nJured workers in the absence of clear expert medlcal ev1dence e R

S -_'_;estabhshmg causatlon or a partlcular ﬁndmg or conclusron the rule of law estabhshed clearly ﬂows S

in both directions.!
T hus while medical testimony is entitled to great respect, the Comrmssron as the
ultimate fact ﬁnder may dlsregard it if there is other competent evidence in the record. Ballenge

supra. As stated by the Supreme Court; “indeed, medical testimony should not be held concluswe

e 1rrespect1ve of other ev1dence Ballenge 209. S C at 467 40 S E. 2d at 682 83 Expert rnedrcal’ o

testrmony 1s desrgned to a1d the Comrmssmn in commg to the correct conclusron therefore the
, Commlssmn deterrmnes the welght and credlt to be glven to the expert testlmony Poston supra

Hines v. Pa01ﬁc Mills, 214 S.C. 125 51 S E. 2d 383 (1949)

Fmally, and perhaps most importantly, expert testimony, once admitted, 1S to be

considered just like any other testimony. Smith v. Southern Builders, 202 S.C. 88,A 24:SﬂE.__2d 109

(1943).

The reason and basis for this well-established precedent is clear - just because an
expert offers an op.inion,-_;does not mean that it is not subject to being challenged. Suc_h:is espeeial_l):/-
the case when an expert’s- Opihion is built upon an unstable foundation. That is, facts which are not

accurate. Otherwise, the'opi'nip_on'. rests on nothing but shifting sand and is not reliable.-

! .Of course the ruling in Tiller was subsequently modified by legislatlon enacted by the
General Assembly in 2007, However, that legislation did not abrogate the requlrement that the
Commrssmn consider all types of evidence in reaching its decisions.
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Commissioner Campbell and three other C_omrnissioners, ~sitting as an,Appellate

Panel, reviewe‘d the evfdence contained in the record»for this case and chose to decide that the

' prrncrple expert opinions offered by Mrs Spencer in this case d1d not reach the level of such
':rehabrhty as. to support. the foundat1on upon Wthh she burlds.her case As part of the'summary.of .
: ':"the‘ evrdence presented In tl’llS case .Comm1331oner Campbell noted the followmg R

“Counsel for the Claimant offered reports prepared by Patrick Mullen, M.D.
and Leanna Hollenbeck, MS, CLCP, CRC in support of his position that the
Claimant suffers from major depresswe symptoms and is mcapable of engagmg in
gainful employment at the present time.

“Upon cross examination by Counsel for the Defendants Mrs. Spencer
admitted that as a health care professional it is very important that a provider obtain
an. accurate history from a patient before: reachlng a diagnosis: and assessing that
e patrent s condition and needs. She agreed that medical professronals must have -
. accurate 1nformatron in order to reach the oplmons that they offer S

e “Mrs Spencer agreed that Dr. Mullen s report for th1s matter mdrcates that -
she experrenced minor medical problems until the accident in this matter, after which = .
she began experiencing chronic. pain and depression. She also agreed that Dr.
Mullen’s report 1ncluded in her hlstory that she had never recelved any psychlatrlc
care. . - S :

“The Defendants introduced records documentm gmedical treatment received
by the Claimant prior to the accident involved in this case. Included in that evidence
are records documenting treatment for Mrs. Spencer at Chester Regional Medical -
Center in January 2009. In those records it is noted that she reported a past medical
history of chronic pain and depression. The Claimant testified that she did not recall
providing that information to providers at Chester Regronal but does not have _
mforrnatlon to demonstrate that the referenced medlcal report is 1naccurate

» “Prior medical records for Mrs Spencer show that she underwent neck
. ' surgery in 2004. Medrcal records produced by Amy. Dorn, M.D. demonstrate that in -
02006 the Clarmant reported symptoms of “hyperllpldemra hypertensron chronrc_,
* back pain, chronic neck pain status post stirgery, carpal tunnel syndrome, restless leg -
_ syndrome, smoking and anxiety.” ”: ' An insurance claim form prepared by the Clalmant -
* in 2005 reflects that she: experrences neck pain: and lower back pa1n '

“The Cl_almant also admitted that she provrded a history to Dr. Mullen to the'
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effect that following the accident in this case, she had “to stay in her bed and the pain
has grown worse.” Upon questioning she stated that her problems have improved to
the point where she does not “stay in bed all the time anymore.”

“Mrs. Spencer further admitted that she did not provide an accurate history

- to Dr. Mullen re_gafdi_ng her marital status. -Dr..Mullen’s report indicates that the-- -

. Claimantresides with her husband, who is a truck driver and is ot home onaregular.

- basis.” The evidence for this matter shows that Mrs. Spencer separated from her. ==
“husband following a domestic dispute, and during which she was assaulted by him.

When asked, she agreed that it is important for a-mental health provider to fully

understand the circumstances surrounding the stability of a patient’s family life

before reaching a medical opinion.

“Dr. Mullen also set forth in his report that Mrs. Spencer “raised beautiful
flowers, but has not done any gardening since the accident.” The Claimant testified
that she does perform some yard work from time to time. She further agreed that Dr.
Mullen’s statement that she is “completely dysfurictional” is not accurate.

“Mrs. 'Spéhqer_agr'@ed“,that Ms. ‘HoH_e,ribeék set forth in her report for this

matter that she “reports being in agony by 5:00 p.m. after a day at home with little or
no physical activity during the day.” She also agreed that M, Hollenbeck understood

that she “uses a cané when she leaves her home.” The video evidence presented.in.
this matter reflects no use of.a cane by the Claimant. Further, she testified that she .

uses a-cane.only while outside and actually at her house.

“Upon cross examination the Claimant also testified that she planned to work
until she reached the age of sixty-years of age and then work part-time. She also

testified that she wants to perform volunteer work to assist individuals suffering from

- Alzheimer’s Disease.

“The Parties stipulate that the Claimant is shown in the video sequences and
segments offered’into evidence in this case. The Claimant agrees that the video does
show her outside of her home, driving by herself, shopping and performing errands
at any given times of the day, including the morning, afternoon and into the evening
and night. She further agrees that portions: of the video sequences show that she
walks on occasion without difficulty. She, however, contends that this is only for
short distances. :

“W_i_th re'spec,tv to the-business known as Car Toys, Mrs. Spencer agrees that -
it was placed in her name, her name was on the lease, the power bill, water bill and
the business checkbook. She also testified that she applied for the necessary permits’

to -operate the business. She also stated that she paid the bills incurred b_y the
business. When asked, she related that she did not inform either Dr. Mullen or Ms.
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Hollenbeck that she was engaging in such business activities. She contends, however,
that she never received any wages or compensation from Car Toys.

“After Car Toys ceased operations, the evidence shows that Mrs Spencer
-participated in winding-up its affairs. Segments of the video offered into evidence
T shows Mrs. Spencer a351st1ng wrth clearmg debrrs from the.. garage where the'ﬁ -
.busmess was located TR : S S o

shopping. Specifically, she is shown emptym g the contents of her shopping cart into
her automobile.

“One segment of video shows the Claimant operating her John Deere lawn
tractor at 2:00 p.m. on July 29, 2014. Mrs. Spencer agrees that the outside
temperature on that date, and at that time, was approxrmately ninety-seven degrees.
A review of the videotape shows that the Claimant spent an extended period of time
operating the tractor and cutting her large lawn. Additional video evidence shows

+.the Claimant filling gasoline cans‘on-other dates, whrch she: agrees are used to supply' e

. “Other vrdeo segments offered by the Defendants show the Clarmant S

B _"gasolme to her tractor. Mrs: Spencer also testified that she i is.able to- perform a R "

"number of- these phys1cal tasks wrth the assrstance of her TENS Umt

: “Terry Sartrn the Clarmant s'son, testrﬁed as part of thrs matter He stated
 that he actually operated the business known as Car Toys, whrch was financed by his
Mother. He also testified that his Mother was depressed following her accident, and
he encouraged her to get out of the bed and attempt to “do somethmg ” Uponcross
- examination, he admitted that his Mother did perform some tasks for the busmess S
' 1nclud1ng sweepmg the ﬂoor areas and paying bills. '

- (R.pp.7- 11)--
The video evidence in this case, visually depicting Mrs. Spencer in daily activ-ities

and spanning a wrde perrod of time, is compelhng {(Defendants’ APA Submlssrons and Exhrbrts)

. The summary of ‘the evrdence outlmed above mcludmg the v1deo ev1dence was’ used by

Commrssroner Campbell in craftmg the ﬁndmgs of fact and conclusrons of law set forth 1in hrs. -

— ‘1 Decrsron and Order (R pp l 15) They further served as the foundatron for the Appellate Panel s' g

| "-.Decrsron and Order for thrs case (R pp 16 21) Obvrously, the Panel deferred greatly to g

Commissioner Campbell’ sopportunrty to personally observe and hear Mrs.-Spencer at the hearing



held before him.

There is clearly rehable and substantial evidence to support the Commission’s

demsron in this case, not only with respect to whether or not she is permanently and totally drsabled

‘ "-subrmt that it should be afﬁrmed

0. THE FULL COMMISSION DID NOT ERR WIIH RESPECT TO MRS B
SPENCER S CLAIM FOR A WAGE LOSS UNDER § 42-9-20 ' :

The Respondents do not dispute that the Commission did not specifically rnake

findings of fact or conclusrons of law with regard to Mrs. Spencer’s claim for wage-loss benefits

. but also as to the award of perrnanent partral dlsablhty to her As such the Respondents respectfully o

: underS C Code Ann §42 9 20( 1976). The Respondents contend however that such rulmg is not‘j_, -

necessary in thrs case grven the evrdence presented to the Comrmssmn and the manner in whrch_

- Mrs. Spencer presented her case below

| As noted, Mrs. Spencer’s »pri_nciple argument and theme in this case is that she is
permanently and totally disabled as a result of her job—related accident in June 2011. Indeed, she
relies upon the numerous expert opinions submiited to the Cornmi'ssion in this regard. The
Commission, h-owe.ver,'found and concluded that those opinions where undercut and outwei ghed by

the other credible evidence in the record for this case.

In the face of such assertions the Respondents submit that it is difficult for Mrs.

Spencer to argue an alternative theory here and ask the Court to accept it. In one breath Mrs.

Spencer states that she is not able to engage in any meaningful work activity whatsoever, but in the -

next breath says sheis capable of earning wages to some degree. From the Respondents_" pers_pe_ctivef :

)

such contentions are necessarily mutually exclusive, and given the manner in which the evidence has
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been presented by her in this case.

That said and while the Respondents’ submit that the Commission’ s decision should

" be affrrmed to the extent that this Court accepts Mrs Spencer s argument that a Wage loss cla1m

'2 -‘:‘:"‘decrsron to remand thrs matter to the Commlssron solely for that purpose R
. CONCLUSION

The Comrmssron s decision i in this matter is supported by substantral evidence and

shou]d be affirmed.

- Respectfully Submitted,

T ""j."-_-'Matr'cH 15,2016 - -

. _ClarkgW McCants, 0T - &+ % L
-_".'AmyP Shumpert LT
~ Nance, McCants & Massey:' "
PO Box 2881 '
Aiken, SC 29802 ,
(803) 649-6200 Ext. 21 -
Counsel for Respondents

1%
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING =~
~ EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF- U_TH CAROLINA L
L In The Court"of APpeals T e e R

Lettie Sp_encer, Employee, Appellant,
i V. "

NHC Parklane, ElmpIOyer and Premier Group Insurance
o Co Inc Camer Respondents e

ey »’_’"’f*f_”’?Appeuate Case No: _-2015 0021-_ 2

- ';App'ear;mm vlr'hé'war'kerfs' Cémpiens}gﬁoﬁvcfo,mfnifssi~qh T

- Unpubllshed Oprmon No 2017 UP- 443
L Heard October3 2017 — Flled November 29, 2017

REVERSED AND REMANDED

y J'V:Andrew Wade Creech and Garrett Brendan Johnson both
of Elrod: Pope Law Frrm of Rock Hill, for Appellant B

o -f::,_,Clarke W. MCCants Hl and Amy Patterson Shumpert e
© U both of Nance; McCants & Massey, of Alken for =
| jf"-‘_‘»iReSpOndents SRS o

PER CURIAM Lettre Spencer a former employee of NHC Parklane appeals the
‘d%l&pp__()it/hg_ Appellate.-Panel-of the” Workers' Compensation’ Commission.
(Appellate. Panel) awarding Spencer 21% partial disability ‘of the lower back
sustained from an adrnrtted workplace 1nJu1y on June 22, 20ll Spence1 argues (1)
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the Appellate Panel's decision is not supported by substantial evidenice and (2) the
Appellate Panel erred in failing to address her wage loss claim pursuant to- sectron-

' o 42 9 20 ofthe South Carohna Code (2015) We reverse and remand

FACTS/PROCEDURAL HISTORY

On June 22, 201 1, Spencer suffered an admltted lower back mJury, affectmg
her left leg, with a resultmg psyche injury while working for NHC Parklane as a
Licensed Practical Nurse. ~Since her injuries, Spencer has been evaluated by a ]
plethora of physrcrans ‘

She was 1n1t1ally evaluated by Dr. Randall Drye who recornmended physrcal
_ therapy and pain management. For pain management, Spencer was treated by Dr.
— Tony. Owens:- Dr: Owens diagnosed Spencer with chronrc parn syndrome sacrolhac E

S (SIJornt) pam and lower back pa1n in’ Apr11 2012

Spencer was then treated by Dr erham Lehman, an orthopedrc surgeon In- -

g Aprll 2013 Dr. Lehrnan dragnosed Spencer with chronic lower back pain and severe

depressron ‘with corresponding weight loss. At this time, Spencer werghed 103: '
pounds, 35 pounds less than her pre-injury weight. Dr. Lehman determined Spencer
had reached Maximum Medical Improvement (MMI) and assrgned her a 7% whole
person: 1rnpa1rment rating to her back, translating to a 9% fegional lumbar spine
impairment. Dr. Lehman also noted Spencer would need ongomg medrcatron for

~ pain management and severe. depressron

In August 2013, at the behest of NHC Spencer was referred to The Rehab

~ Center. Incorporated in Charlotte, North Carolina. At the conclusion of the

- comprehensive rehabilitation program, Dr. ‘Kern Carlton released Spencer. wrth
~rating 0of 8% of her back" and sedentary work restrictions. Dr: Carlton's ﬁndrng was -
' based off on functional capacrty examination performed on. October 2 2013.

Dr Sanjay Nandurkar a pam managernent doctor began treatrng Spencer n

7 f early 2013. In December 2013 Dr. Nandurkar determrned Spencer had reached -
"~ MMIand assrgned a 13% whole-person 1mpa1rrnent resulting from her lower back

zmjury affecting her left leg. Dr. Nandurkar diagnosed Spencer ‘with lumbar
radiculopathy, lumbar disc bulges chronic pain syndrome; and lumbrosacral
spondylosrs Addrtronally, Dr. Nandurkar recommended less than sedentary work.
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'Vocatlonal Rehabilitation’ Cournselor. “Hollenbeck concluded Spencer" Could not

N Spencers depressron and. parn "make ‘her more. than 50% ot 60% drsabled[ Tbu

;o

In January 2014, Spencer underwent a second functional capacity evaluation,
this time at the Columbia Rehabilitation Clinic. This evaluatron concluded Spencer o
_was lrmrted to less than sedentary work : o

ln February 2014. Spencer was exammed by Leanna Hollenbeck l,,_af.}
work at all and "will remain permanently disabled for the rest of her life."
Hollenbeck belreved Spencer. had sustained a 70% loss of wage. However,
Hollenbeck opined Spencer had suffered a 100% loss based on Spencer's "less then

sedentary work restriction, combined with her age, chronic high pain level emotron |
and cogmtlve 1nstab1l1ty and her lack of transfer able skrlls : ’

Dr Patrrck Mullen performed an Independent Medrcal Evaluation to'asse‘ss. L _
' lfi,}Spencers psychiatric :condition. in - February 2014.- Dr. Mullen- concluded. that

_ o even that 1 may bea low. estrmate " However Dr. Mullen further stated Mf - you want"-l SR W
ator measure:it, she cannot work at all and she w1ll remam permanently drsabled forf‘:l,, e
. -therest ofher lrfe e - R | R

- Spencer ﬁled a Form 50 seekmg permanent and total drsabrhty pursuant to .
section- 42-9-10 (general “disability) " or section 42-9-30 (scheduled ‘member L
disability) of the South Carolina Code (2015) In the alternative, Spencer souOht N
partial wage loss under sectron 42-9-20 (partial disability) of the South Carolina .

" Code (2015). NHC filed a Form 51 ‘denying permanent and total’ dlsabrlrty and.

seeking a determination of compensatron for partial disability pursuant to section
42-9-30.

At the hearmg in September 2014, the smgle commrssroner found Spencer' e

" had "sustarned permanent partial disability. to the. back in the- amount of 21% ‘under - -

section 42-9-30. The single comm1ss1oner ‘did not make any ﬁndmgs of fact

I regardrng Spencer s alternative wage loss claim. Spencer appealed to'the Appellate e e
S __-Panel who afflrmed the ruhng of the srngle commrssmner Th1s appeal followed '

ISSUES ON APPEAL

Is the Appellate Panel‘s ﬁndmg that Spencer suffered only a 21% partral _
drsab1lrty to her lower back supported by substantral evrdence7 | -

2. Did the Appellate Panel err in failing to address Spencer's wage loss clarm'
' under section 42 0- 20'7 '
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In January 2014, Spencer underwent a second functional capacity evaluation,
this time at the Columbia Rehabilitation Clinic. This evaluatron concluded Spencer
was hmrted to less than sedentary work o ’

i In February 20l4 Spencer was examrne' by Leanna Hollenbeck a'-'_‘ffl»f__:';-"” QT
V ocatronal Rehabilitation- Counselor. : Hollenbeck concluded Spencer could not’ = L
~-work at all and "will remain permanently disabled for the rest of her life."
Hollenbeck believed: Spencer ‘had sustained a 70% loss of wage. However, =
Hollenbeck opined Spencer had suffered a 100% loss based on Spencer's "less then :
sedentary work restriction, combined with her age, chronic ‘high pain level, emotion
and cognitive 1nstab1hty and her lack of transferable skills."

_ Dr. Patrick Mullen perforrned an Independent Medrcal Evaluation to assess
...« Spencer's psychiatric. conditiof . in February 2014 Dr. Mullen concluded that: = . = ..
-+ ‘Spencer's depression. and. parn' "rnake her” more. than 50% or 60%. disabled[-<Jbut: .~ -
- even that may be a low estimate." However Dr. Mullen furthier stated, "if you want =
= - to measure it, she cannot. work at all and she wrll remaln permanently drsabled for FURIIRI
| the rest of her llfe o R : - - -

Spencer ﬁled a Form'SO seeking permanent and total disability pursuant to -
© section 42-9-10 (general disability) or section 42-9-30 (scheduled member.
" disability) of the South' Carolina Code (2015). In the alternative, Spencer souOht"
- partial wage loss under section 42-9-20 (partial disability)-of the South Carolina
Code (2015)." NHC filed'a Form 'S1 denying permanent and total -disability and .
seeking a determination of compensation for partial disability pursuant to ‘section =
42-9-30.

" At the hearing in-September 2014, the single commissioner found Spencer
- had "sustained permanent partial disability to the back in the amount of 21%" under-
section 42-9-30. The single commissioner did not make any findings of fact
. regarding Spencer's alternatrve wage loss. claim. Spencer appealed to the Appellate N
B ':_'Panel who afﬁrmed the ruhng of the srngle cornrnrssroner Thls appeal followed o

| '-‘-»ISSUES‘ ON‘APPEAL |

1. Isthe Appellate Panel's fmdrng that Spencer suffered only a21% partral
disability to her lower back supported by substant1al evidence? '

2. Did the Appellate Panel err in failing to address Spencer's wage loss claim
under section 42-9-207? '

ni$



(2015); and altematlvely, (3) scheduled disability under section 42-9-30 of the South

~ Carolina Code (2015). -Colonna v. Marlboro Park Hosp., 404 S.C. 537, 544, 745 -
S E 2d, 128,132 (Ct. App. 2013) Anemployee with one scheduled i injury is llmrted__j N
tO_ recovery under the scheduled nmiember: statute"‘-vl'd -';at 545,745 S E2d at 133,

" However, an employee "is not limited to scheduled benefi if'he‘or'she ™ ™
- can show additional i mJurles beyond a lone scheduled injury.” Id This rule is based -
on the common-sense notion "that, when two or more scheduled injuries [or a
 scheduled and non-scheduled. mjury] occur together, the disabling effect may be far =
greater than the arithmetical total of the schedule allowances added together." Id.
(alteration in ongmal) (quoting Wigfall v. Tideland Utils., Inc.,;354'S.C. 100, 106—
07, 580.S.E.2d 100, 103 (2003)). An award of compensatron under the general -

.. disability statutes, rather than the scheduled member statute, is appropriate when an =
L *'if-"-‘f-.:employee ‘has’ suffered an’ mjury toa scheduled member__ Wrth a resultrng mentalf |
L inguryy, such as’ depressron “See: Bass Vi Kenco Grp 3 6 65'_';S C 450 462—64 62

;:s E2d 577 583 84 (Ct App 2005) - -;_

- We ﬁnd the Appellate Panel's award of compensatron ‘under the scheduled '_

o -member statute ‘was’ an -error- of law. ~The Appellate Panel awarded drsabrhty )

. pursuant to the: scheduled member statute despite NHC's admission, and the -~ -~

~ Appellate Panel's ﬁndlng, that Spencer had suffered "injuries to her lower back and =~~~
‘psyche." Pursuant to Colonna and ‘Bass, an -award under the general disability
- statutesis proper when an employee suffers a physical injury with a resulting mental -

- injury. Because the undlsputed facts show Spencer injured her lower back, affecting = -
Her left leg, with resulting depression, we find the Appellate Panel's award of
compensation under the scheduled member statute was an error of law. See Davaut,

418 S:C. at 632, 795 S.E.2d at 681. (decrdrng a workers compensatron case-as av '
L _j matter of law because the facts were not m drspute) ' ¥ -

Addrtronally, we { ﬁnd the Appellate Panel S decrslon that Spencer is not totally o
,':drsabled is unsupported by substantial evidence because exammmg the recordasa.. . o .
. whole, incliding the" overwhelmmg miedical evidence, no. asonable mind. could’
. _have reachedthe’ conclusron that Spencer 1S anythmg but permanently and. totally_j'. SR
.1.:'::':'ﬁdlsabled See Lark; 276 S.C; at 1357 2/0 Sb2d at. jOb (holctmg substannal;5:}‘.’_:-";"t"-":'-flf“'

. See 4 Lex K Larson Larsons Workers Compensatzon $ 56. 03[ ] (Matthew’
Bender, Rev.. Ed.) ("[W]hen there had been a physical ‘accident: or trauma, and
claimant's disability is increased or prolonged by traumatic neurosis . . . it is now -

~ uniformly held that the full drsabrhty[] inc udmg the effects of the neuros1s[] is )
| compensable ”) ' _ . : '

g



- (2015); and alternatively, (3) scheduled disability under section 42-9-30 of the South
L V‘vCarolma Code (2015). Colonna v. Marlboro Park Hosp., 404 S. C. 537, 544, 745
' S E 2d 128 132 (Ct. App 2013). An employee wrth one scheduled 1nJury 1s hmlted o
10, TECOVELY under the schédiiled membér statute Jd- at’545.745°S.E:2d at 1335 o

Howe've"r; an’employeé "is not hrn'it'ed -'to scheduled benefits™ . /if he or'she ™~
- can show additional injuries'beyond a lone scheduled injury." Jd. This rule is based
on the common-sense notion-"that, when two or more scheduled injuries [or a
- scheduled and non-scheduled. injury] occur together, the disabling effect may be far
greater than the arithmetical total of the schedule allowances added together." Id.
(alteration in original) (quoting Wzgfall v. Tideland Utls.; Inc., 354 S.C. 100, 106—
~07, 580.S.E.2d 100, 103 (2003)).  An award of compensatron under the general
~~ “disability statutes, rather than the scheduled member statute; is appropriate when an L
' '_’?-i'_-.;employee ‘has: suffered an- 1njury toa scheduled member w1th a result1ng mental - &
“ injury, such as’ depress1on See. Bass Vi Kenco Gr_."'f366 _S C 450 462 64 622 AT
..,-}‘.SE2d 577, 583 84 (Ct App 2005) ’ | -

: We ﬁnd the Appellate Panels award of compensatron unde1 the scheduled“ R
’ =mernber stdtute ‘was “an” error of law. The Appellate Panel -awarded. disability. .~ -
pursuant to the scheduled member statute desplte NHC's admission, and the -
Appellate Panel's ﬁndlng, that Spencer had suffered "injuries to her lower back and -
, psyche Pursuant to ‘Colonna and Bass, an award under the' general dlsablhty
~ statutes 1S proper when ar employee suffers a physical injury with a resulting mental - -
~ injury. Because the undrsputed facts: show Spencer injured her lower back, affectrng' o
her left leg, with resulting depression, we find the Appellate Panel's award of
compensation under the scheduled member statute was an error of law. See Davaut,
418 S:C. at 632, 795 S.E.2d at 681. (deciding a workers compensatlon case as a
matter of law because the facts were not- 1n d1spute) :

_ . Additionally, we ﬁnd the Appellate Panel's de0131on that Spencer is not totally
o ;{,drsabled is'unsupported by substaritial evidence because examrnmg therecordasa -« -
-7 _'_iA:"-":whole 1nclud1ng the. overwhelmmg medrcal evrdence no reasonable rmnd could"’r.{_- e
.f'_.have reached the conclusron that Spencer is anythmg but permanently and totally .
JERIE chsabled - See Lar/c 276 .C. at 153 276 S.E.2d-at juo (homlng subsranual“_'" o

! See 4 Lex K. Larson Larsons Workers Compensatzon § 56. 03[1 ] (Matthew
" Bender, Rev. Ed.) ("[W]hen there had been a physical accident or trauma, and
claimant's disability is increased or prolonged by traumatic neurosis . . . it 1 now
uniformly held that the full dlsabrhty[] including the effects of the neurosis[,] is
_compensable."). ' ' '

'lQO_



a _;oplmons o fDr Mullen and Hollenbeck reasonlng the Opll’llOI’lS should be glven less;

[inferences, conclusions, or decisions are . . . arbitrary or capricious . . . or [a] clearly
unwarranted exercise of discretion."). : ' : .

Furthermore ‘the. Appellate Panel reached its decision ‘by: dlscredltrng the.'v.-‘-__.,:

| report contamed an 1naccurate mantal status for Spencer and stated Spencer had-
'experlenced only minor medical problems and had never received psychiatric care.
However, NHC introduced Spencer's medical records ‘pre-dating her workplace
injury mdlcatmg Spencer had previously suffered frorn depression and chronic pain.
Additionally, Spencer reported to Hollenbeck she is in agony by 5:00 p.m. after little
physical activity and uses a cane when she leaves her home. However NHC,_
introduced video surverllance of Spencer not usmg a cane in‘one 1nstance while |
out31de of her house L : -

The Appellate Panel's rehance on Spencer w1thhold1ng her pre ex1st1ng"5"l' S

.- ;}‘-condttrons from Dr. Mullen -to discredit. his, assessment of Spencers psych1atr1c___

- ‘condition’ ignores a ‘cornerstone’ of workers compensatlon law—an’ employee is -~ -

entitled to compensat1on as long as there is a-greater. dlsablhty than otherwrse would
“have existed simply due to- the combined effects of an injury and pre- existing
~ condition. See Bartley v. Allendale Cty. Sch.. Dist., 392 8. C. 300, 309 709 S.E.2d
619, 623 (2011) ("There is no requirement that the pre-existing cond1t1on aggravated
~ the injury,-or that the injury aggravated the pre- existing condition so long as there is

" a greater disability [than otherwise would have existed] srmply from the comblnedl
- effects' of the injury and the pre-existing condition." (quoting Ellison v. Frigidaire

Home Prods., 371 S.C. 159, 164, 638 S.E.2d 664, 666 (2006))). Cons1der1ng

Spencer's uncontroverted ability to perform her job uninhibited with her pre- existing
g 1mpa1nnents prior to the workpldce injury, the fact that Spencer provrded certain .

.. inaccurate’ 1nforrnat10n does not wholly depnve Dr Mullen s op1nlon of probatlve o
. 'Value ' : o _ , . .

Spencer argues the Appellate Panel erred n fa1hng to address her wage loss;: S

clalm However, in light of this courts dlSpOSltlon on the prevrous issue, it is not .

'necessary to address Spencers remaining - ass1gnment of error. See Futch v.
McAllister Towing of Georgetown ‘Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598‘,

(1999) ("[An] appellate court need not address remarmng 1ssues when [resolutlon]- '
~ of p11or issue 1s d1sp031t1ve ").

nat



We reverse and remand for a determmatlon of Spencers compensatlon
con31stent w1th this opinion. : '

REVERSED AND REMAN DED

SHORT KONDUROS and GEATHERS JJ ‘¢éncur.
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MEMORANDUM IN SUPPORT OF
PETITION FOR REHEARIN G

1. THE COMMISSION S FINDINGS AND CONCLUSIONS ARE SUPPORTED .
- BYTHESUBSTANTIAL EVIDENCE CONSIDERING THE RECORD FOR THIS
o MATTER ASA WHOLE :

The law in thlS State 1s well settled A de01s10n of an admrmstratlve agency should
be afﬁrmed unless that dems1on 1S clearly erroneous in view of the reliable probatlve and substantial
- eviderce on the record as a Whole S.C. Code Ann Section 1-23- 380(g)(6) (1976) Lark v. Bi-lo,

Inc ,-276 S. C 130 276 S E.2d 304 (1981). The court rev1ew1ng the agency dec1510n should not .

V _substltute its own ﬁndlngs Of fact for those of the agency nor should the court subst1tute 1ts Judgment‘ S

e v _'for that of the agencv as to the welght of the ev1dence Tobey v: L & P Constructlon ComDany 296 S

: _S C. 122 370 S E. 2d 897 (Ct App 1988)
‘ Substantlal ev1de1ﬂce is ev1dence Wthh consrderlng the record as a whole would'-
allow reasonable mmds to reach the concluslon that the agency involved reached to Justlfy its’

ClCClS]Ol’l Harrell V. PaCTﬁc Columbla MlllS 291 S.C. 466, 471, 354 S E. 2d 384 385 (1987) The; .

. 'substantlal ev1dence rule means that the ¢ court w111 not overturn hndmgs of fact by an admlmstratlve

agency unless there isno reasonable probability that the fact could be as related by the w1tness upon

whose testlmonv the hndmg was based Lark v. Bi- Lo Inc lnfra When factual ﬁndlngs are'

‘-"supported by substantlal evrdence analogous fo a Jurys ﬁndlng of fact on dlsputed 1ssues the.

' »- agency s conclu51ons should be afﬁrmed Hunterv Patncl\ Constructlon Comnanv 789 S C 46 344 2

R _-s E. 2d 613 (1986)

Inits decision for this case this Court determined that the Commission’s decision that

v
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the Appellant is not totally disabled is unsupported by substantlal ev1dence on the basis that when
the record 1s examined as a whole, including the medical evrdence ‘no reasonable mind could have

. reached the conclusron that she is anythmg but permanently and totally dlsabled Usmg the standard:

AT - _,p__"'outlmed above the Court necessarrly ﬁnds that there is no reasonable probabrhty that four members T

-of the South Carolma Workers Compensation Commission could have reached the decision theyi
made in this case; The Respondents respectfully submit that a reasonable mlnd could eertamly reach
the decision made by the Comr_n‘isslon in this case,

Without any question there is a great deal of medrcal evrdence nthis-case. From the

- _Respondents perspectwe the threshold questron is whether or’ not the medrcal ev1dence presented-.

by the Appellant and upon whrch she bases her clarm for beneﬁts for a permanent and total_' o

: : 'dlsabrhty, is rehable and credlble f>

| - Medical and other expert opinions.must rest on afirm foundatron That foundatron
is bLIllt on an accuraté hi story provided by the person ror whom the op1n10n 1s offered It follows that
absent an accurate history t.he opinion in not reliable.

As outlined in the ReSpondents’ Brief for this case, there are multiple examples and
1nstances where the Appellant did not prowde an accurate: hlstory to'her medlcal prowders and her
vocational expert. For example, and as crted in this Court’s dec1s1on the Appellant did not accurately
state her marital status to Dr. Mullen The Respondents d1d not offer thrs srng]e inaccuracy to the

A Comm1ss1on Just to show whether or not the Appellant was mamed but rather to show that Dr
; .-'vIullen d1d not have an accurate view: of her family hfe The ‘Appellant herself admits that her' o
rnantal status was. 1mportant for purposes of énabling Dr Mullen to provide a rehable opinion. As A

: the Commrssmn noted:

R



Mis. Spencer further admitted that she did not provide an accurate hrstory to Dr.
Mullen regarding her marital status. Dr. Mullen’s report indicates that the Claimant -
resides with her husband, who is a truck driver and is not home on a regular basis. - )
The evidence for this matter shows that Mrs. Spencer separated from her husband
) ,followrng a domestic dispute, and during which she was assaulted:by him. ‘When . .
e _'asked she: agreed thatitis 1mportant fora mental health provrder to fully understand SR
' 7-‘-*5::’,_f.the circumstances surroundrng the stabrhty of apatient’s famrly life before reachtng i
T a medrcal oplnron c :

Itis ﬁthher without dispute in this case that the Appellant withheld from her prOViders
significant 1nformatron regarding her pre- exrstrng physrcal and- psychratrrc problems A farr reading
of the medrcal oprnrons upon which the Appellant rehes in thls case 18 to the effect that the work-

| related mjury sustamed by her in J une 201 1 drrectly caused the physrcal and mental problems whrch o

B ,.':have created her alleged total drsabrlrty

Those oprnlons are obvrously 1naccurate At best the Appellant suffered aggravatrons o
‘ of pre- bexrstmg problems and condrtrons If such is the case, then the provrders mvolved in thrs case :
should state therr oprnlons in that regard And once they do, the .next questronrs to what extent has ' l |
the Appellant s, pre- exrstmg condrtron béen S0 aggravated and to.what degree have any rncreased -
problems contrrbuted to the Appellant S drsabrhty One cannot evaluate the combined effects of" ani '
lrnjury and a pre-existing condrt-ron, unless they fully kn'ow andunderstand the nature and extent of
that-.pre.‘-existing conditi'on;
| The vrdeo ev1dence submiitted by the Respondents rn this case overwhelmrngly shows | )

. -that the Appellant is physrcally actrve to a srgmﬁcant degree The Commrssron found that th1s : g

o 'evrdence factually and legally, demonstrates that the Appellant 1s not totally drsabled Thrs Court.; "

' '._‘agrees that the Commlssron has drscretron fo wergh the evrdence in thrs case but also suggests that =

the manner in Whrch it was done in thrs case was arbrtrary

4
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The Single Commissioner, as well as the Appell'ate Panel, outlined the specific-

' evidence, revealed by the uncontradicted and reliable visual video images, to Support-’-th'e~

Commrssmn 'S. decrslon in this case. The Respondents certamly agree that an m]ured worker need.

e f;_,fnot show abJect helplessness 1n order to be deemed totally dlsabled but subm1t here that ‘the .

“Appellant’s physical Vcepabr_htles;rrse well beyond such a level.

"And. again, the video evidence must be paired ‘and compared with the ntedi_’c_a’il
evidence to view the totality of the circumstances here and reach a. farr an just decision with respect
to an- appropriate award of comipensation for Mrs. Speneer. Th"e‘Respondents submit that the
' CominisSion properly y\_/eighed"an'd _eVeluat‘ed.the _evidenee_in-"this case, and r"eached e:feir and ’just‘_ B
idecision:vv | - |

II. THE FULL COMMIDSION DID NOT ERR WITH RESPECT TO MRS.
SPFNCPR S CLAIM FOR A WAGE LOSS UNDER §42-9-20.

The Respondents do not-dispute that the Commrssron did not specifically make
findings of fact or .conelusrons of law with regard to Mrs.. Spencer’s claim for wage-loss benefits: |
underS.C. Code Ann. § 42-9_-20 (1 976). The Respondents: continue to contend, however, that such
a ruling is not necessary in this case given the evidence presented to the Commission, and the

manner in which Mrs. Spencer presented her case below.

NXK



CONCLUSION

For the reasons stated above the Respondents respectfully submit that thls Court-

should grant thelr Petltlon for rehearmg in thlS case, -

U Respect fully Subm 1tted,

e

Clarke W. McCants, IIT L~
Nance, McCants & Massey
PO Box 2881 .

Aiken, SC 29802

(803) 649-6200-Ext. 21
Counsel for Respondents

 Dated: December 13,2017
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The South Carolina Court of Appeals
- . Lettic Spencer, -Empiwee:APRellama e

'NHC Parklane, Employer, and Premier Gfoup Insurance
Co., Inc., Carrier, ReSpondents.'. '

Appellate Case No. 2015-002112

CORDER

. After careful cons1derat10n of the petmon for rehearmg, the Court is unable to

~ discover any material fact or ‘principle of law that has been either overlooked or

dlsregarded and hence; there is no bas1s for grantmg a rehearlng Accordmgly, the -

Petltlon for reheanng is demed - ! é /a) BI/ A/L

Andrew Wade Cr_eech,,Esq‘uire- S '
Clarke W. McCants, II1, Es’quire o | F 5 LE@
~Garrett Brendan Johnson, Esquire o

m.ﬂ@ua/w t{ 90l8
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- | Amy Patterson Shumpert, Esquire
Amy. Bracy
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