BOLES LAW FIRM, LLC
: 23 Broad Street
* 3870 Leeds Avenue, Stite 104
Post Office Box 381
Charleston, SC 29402
843.576.5775 ¢
800.878.5443 f
dan@boleslawfirmllc.com

September 11,2018

VIA U.S. MAIL,
Court of Appeals, South Carolina

Clerk of Court RE @EWED 4

1220 Senate Street

Columbia, SC 29201 ' ' SEP 19 2018
"Re:  State of South Carolina v. Archie M. Hardi SC
T CaseNo 2015000515 Court of Appegs

Dear Sir/Madam:
Enclosed please find a copy of the Petition For Rehearing in the above-referenced
matter. This was drafted by Mr. Hardin. 1 have courtesy copied him on this

correspondence. Please feel free to correspond directly with him on this matter.

Please call our office if you have any questions or concerns.

Sincerely,

i _
! W
‘ aniel C. Boles

. BOLES LAW FIRM, LLC

Enclosures:  Stated
cc: Archie Hardin (via U.S. Mail)
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STATE OF SOUTH. CAROLINA
IN THE "SUPREME ‘COURT.

_CERTIORARI TO ORANGEBURG COUNTY .
Maite Murphy, Circuit “Court Judge

STATE OF ‘SOUTH CAROLINA, RESPONDENT

AICﬁiE‘M.‘Hardin, PetiﬁiOngg

RECErvep,
SEP 19 2018
SC Court of Appeals

AAppealate Case No. 2015-000516.

iPeﬁitidﬁéeror Rehearing

| Pursuant To Rule 221 (a)

Lot

Archie. M. Hardin
Lieber Corr:. InSt1
P.0. Box 2068 .
Rldgev1lle,_SC 29472
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ISSUE PRESENTED ~

Whether the Appeal ‘Court erred in ruyling that the Trial
‘Court did not err in denying the suppression of the evidence

due to lack of subject matter Jusdiction?



On'Septembef 8; 2014, an Orangeburg County Grand Jury indi-

cted Petltloner for three(3) counts of kldnapplng, armed robbery,

ABHAN, and possé&ssion of a weapon during the commission of viol-

ent offerise; On,Febrﬁary 23, 2015 Petitioner proceeded to pretr-

ial to which proceeded into the 25£h‘aéy=of‘Febrﬁafy, 2015 to
which was the day Petitioner proceeded to stand trial to whlch
lasted until February 27, 2015,vPet;t;oner.wasftrled4befgne

‘the Honorable Maite: Murphy. Breen Stevens and Doug Mellard féepr-
esented Petitioner: The jury convicted Petitioner. Judge Murphy

sentencedyPétifioner'to-thifty(BO) years, concurrent and five(5s)

years consecutive of the thlrty(30) Years concurrent sentence
‘- for posséssion of & wéapon dun}ngvthe,cqmmission of a violeht

offense. On e ; + thé Court ofprpeals disniissed

Petitioner's appeal. Daniel Carson Boles representeéd Petitioner.

- This petitiocn follows.



ARGUMENT

The Appeal Court erréd in rullng that the Trial Court did
not. err in denylng the suppression of the ev1dence due to_laqk

of subject matter jusrlsdlctlon

?ao@ual Backgidﬁnd

On. May 16, 2914,'Respondent‘EhrdugheCotporal'Cein.éétea
iwithout-probabie.oause'by violating Pétitibﬁer’s‘Fourth Amen-.
dment nght to: be secure 1n Petitioner's person by 1llegally'
selzlng Petltloner s person v1a photograph withoiit a ‘warrant
in relation to an armed robbery ‘to which Petitioner :did not
matdh thé~descr¢ptioh; R.44,2-4,25-R.45, 5,;R.62; i 10=13..

The: apparent deficient performance of both Trial Counsels in
falllng to object and move the Court to quash the 1nd1ctment
_brutally ablates Petitioner's equal protected Due Process Rights
undeér the Flfth ‘Sixth, Eighth, anad Fourteenth Amendments

This error is§ plain and -obvious as such it is an error to which
creates error of Constltutlonal dlmen51ons.

On Febgua:y.25; 20151Pétigionégjﬁroceeded to trialjfor
three(3) couiits of kidhapping, armed robbery, abhan, and poss-
ession of a weapon durlng the comnission of a violent offense,
R 142,512, Both Trial Counsels were. aware of their duty to
object and move the Goutt to guash the indictment before the
jury was sworn, nevertheless due t6 their fai lure to. perform
theirfaﬁfies.Peﬁitioher was Subjected t6 the malicious prose=
cutlon of Respondent: and ‘the deceptive unfalrness of thelr

witnesses' testlmony and alse the Trial Court who préjﬁdicia;ly'



.w@:déﬁiea§29;§tionénuéﬁaﬁhewre§s©hab£é~possibi&iEyﬁof&&rnegéfaﬁié*“*ﬁ*'

mistakén i&éﬁtiﬁicatiéﬁ,:R;170,13~R.T71;11 R,389=85R1482'8=15,

R@224g12ﬁ177R@226j]95R3227]241R,22877:163 BOth.Trial_Céﬁhsels
were aware that'fhEGRéSpondgnt,latkéd~c:iticai key evidence ‘
to:prbvé:fhéificaseylnéVérthélégs:thQY‘bofh failed to object
to the false evidence just as they both failed to object to
therimproﬁér1TUry.instrubtiéﬁ to which created a prejudicial
variance to which was fhrtiyely requested by Respondent who
‘plain and obviously misstated material evidence. R 511 8=

R 514 16, R 522 ,1=R. 524,11 ,R.525; 71~ 13 R.526,3-R.527, 4 , 18=R. 528,
16r8,530,4~9mR-662117¥291R-572i20122¢R.673,L8—21,R3693y14aR:.
695,1+. Thereafter béth Trial Coungeis failed to object to £pe

sentencing. R.716;3-R.717,15.

THE APPEAL, COURT'S RULING

—... Without a warrant éntailihg*thewperébﬁ'or things toe be
seized, Respondent through Corporal Céin‘illggally seized:
Petitioner and held Petitioner in custody for two(2) days wit-
hout a warrant. R:31,14-16. Thereafter the fruit of an apparent
iliggal=sédﬁéhvapﬁ seiéﬁfé'shqgld,naVé ﬁegn suppréssed but was
not due t@-bqth Trial Counsels failure to. advise Petiiiqnér

of his Fifth Amendment Rights not to be a witness agadinst himself
The Triql CQ&rthébusgd'ibs\discfétiqnTby dénhying the suppression
of the evidence. based upon Petltloner 8 testlmony and by perml—
tting the Jury to convict Petitioner on charges not in the.
;ndlctment.-R.39,14<R.41,21,R.74,21*Rq75,15,Rw79,9~R.80,9,R.

339,24-R.341,R.693,1T4-R.695,1



DISCUSSION,
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The-Agpéal Cdurt.Epred in ruling that the Tzial;CQurt.did
not err in granting the suppression of the évidence due to lack
of Subjéét,matte; Jurisdiction. First; Corporal Cain had no
baSIS or warrant té:také Retit;oner‘s*pictgreu therefore Peti-
tionef*had:a=£ea§65éb}e expectation of privacy in his person,

U.5.C.A. Fourth. State v. Jackson (S.C.2005) 364 SaC. 329,613

S.E.2d374, To cohstﬁtuteuunfaif;ﬁﬁéjgdice,.phdtographS?mU§t
Create an undue: tendentcy to suggest: a decision. on an improper
bagis, cemménly, though fot necessarily, an emotional one. even

if evidence is relevaiit under thHe ﬁhéorx'qflrespfestae, Prior

to admisSicn-thefoial.JUdge‘Shdﬁid=determiﬁé‘wﬁether its: pro-=
bative value éléariy-gutweighsﬁany uniéirﬂprejddice.;Criminal
Law Kez§?333f7) and 363. In the present case thé Court found
the 1dentif1catlon by the photo lllegally taken. of Petitioner
by Respondent through Corporal Cain, unduly ‘suggestive. R.341,
2-6

"Regarding theé next issue is the identification issue.

Obviously; the picture was shown to the victim is

undﬁlylsgggesti;eg The=COUﬁﬁ;di§favors such type,of

photo identification im that it is unduly suggestive."

Second, Corporal Cain did not have sufficient evidence to,

éSiébIESh;prébéﬁie-causé.to qgestign-Petitiqner; R.aqa,zsk.sﬂn;
Under theé 4th Amend. it unequivocally states that no. warrant
shall i5§ue5 but upon probabile cause, support by oath or affi-=
rmation, and particular1Ywdéscni§ing fﬁe place to be search,

and the person or ‘thing to be seized. The pOlice'ﬂid,hot have

6.
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1erts photggraphj Thexefpre,

VTrial Counéels performed deflclently in failing to: object andh
move ‘thé Court to quash the indictment pursuant to the éamission
foRespondéﬁt.th;oughﬁCGrpérql,Gain under the 4th ﬁméﬁd@ R.62,10~
13, ' |

“Qefbné fhe.Degegdant was arrested, I todk a photo Gf
him with my county phone and sent that photo to Lieutenant
shumpért;*who then called me back and advised me that

the subject ﬁadxbeen%idénfified”by the vietimsan

Trial counsels deficient performancs severely préjudiced
Petitioner -and their performance doés fall below T¥éasonable

probability that, but for Counsels unprofessional error, ‘the

result wWould have Been different.. Cherry V. State, 325,5.C.

115,117= 118 .386. S E.2d 624 625:(1989) . A_reagpnable_prObabili;yf

is a probability sufficient to undetiiine confidénce in the

outcome of trial. Johnson v. State, 325,5.C.182-186,480 §.E.2d

733;73511997),'C0rpgpa1’Caiﬁ_én& the State's witness was extr-

emeiy:sﬁéﬁéét in relation to credibility. Had this evidence

been shpp;essed, the outcome of'Pétﬁtiohez’s=trial would have

fbgegidiffEféﬁf;

Third, Trial Counhgels were aware that if ar indictment is

challenged as insufficient or defective, a defendant must raise

that issué before théyju&y is sworn and not .aftefwards. Code.

1976,8§ 17-19-20 17-19-90. State v. Young,243 S$.:C,187,733 S.E.

2d 210(1963) (Challenge directed to. the sufficiency of the

7.



Aindictment rather than the jurlsdlctlon of the Court to try

- N s sk oS g R Pt
T i RVENPNN pe

uthe offense charged need to bé raised by motion to quash befotre
the jury was sworn). a direct reView of R.615713-616,f0 clearly
shows Trial Counsels improperly moving for a direct verdict.
see-s;crcode‘Ann‘§.17-17-9612603)1?Every objection to any ind-
ictment for any defect apparent on the face thereof shall be
taken by demurrer or on motion to guash such indictmérnt before
the jury shall be sworn not afterwards.™). However, a defendant
may for the firét'time én dppeal raise the isépe of the Trial
Court's }ﬁrisdictionrfé’try'the class of case of which the def-

endant Wwas -conviéted. Stats V. _Ervin, 333 8.C.351(1998) 510

S.E.2d 220 (Ervin did not object at trial to the amendment of
the indictment) .

Fourth, ReSpqndent;being.of'a.pervertedly wicked mind furt-
ively requested the prejudicial variarnce hand of one. is the
hand of all to which the abusive Trial Court charged to the
jury. R.662 17- ZOJR 691 10-R.692,9,R. 693,14-R.695,1. A defendant
in a criminal case is entitled to be trlédgonlg on ‘the .charges

set forth in. the indictment. S.C.Code Ann,§ ]7;19;1011975),

State v. Perry, 87 $.C.535,70 S5.E.304(1911) (An offense should:
be. so plainly $tated in the indictment as to emable the Court
looking alone to the indictment and Ehé:VerdiCtzto impose the
senténce preébfibed.by law'). A dlrect review of R.273,1- -4
reveals the lndlctment(s) failing suffitiently to apprise
Petitioner of the varlaqce_lntendéd Eo_be:charged, The test
of sufficiency of an indictment is whether or not it é&ontains
the necessary elements of the offense intended to be. charged

and’sufficiehtly apprises ‘the défendant of what.hé=mgst.be_pre1

8.



pared to defend S.cC. Code Ann 9 17 19 20(1976) State Vi Tabory;

e SR S gt FA L 0

262 S C 136,202 S:é 2d 852(1974). See-MunnHZQZstC- at 499,357
S.E. 24 at 462, The Supfreme Court held ameﬁdment_depriyed”the
Trial Court of Sﬂhjectrmatter Jjurisdiction. See also State V.
Beachum, 288 s.C. :325,342 S.E.24. 597(1986)(Sub3ect to certain
minor exceptions, Trial Court lacks subject matter jurlsdllctlon
t0 convict defendant for offense when there is no indictment
charglng him Wlth that offense when jury is sworn) .,

The Fifth Amendment to the United States Constitution. prov-
1des tor a right to 1nd1ctment by grand Jury. U+S.Const.Arend.

Vi Unlted _States v.:Fletcher, 74 F.3d 49,53(4th Cir. 1996).

{"When a defendant is convicted of charges not included in &he
indictment, an amendment has occurred which is per'se revérsible
error"). As the record reflect Petitioner had no notlce of the:
intent to charge hand of one is the hand of all or ¢riminal
.l;ablllty. This Surprised eleiient incorrectly broaden the charge .
- and hlndered Petitioner's ‘pPreparation of hlS defense and exposes
Petitioner to the danger of a second prosecutlon for the same
offense, See: Eletcher, 74 F.3d at 53. (The’Supreme‘Court stated
g varlance in the. indictment violates a defendant's rights
only if 4t prejudices him. This- décurs only when the variance
elther,,surpr;se{(s) the defendant] at trial and hinder(s) the
preparation of his defense, or...expose(s) him to the danger
of a second prosecution for thé same offense.") Id.(Citations
omitted).. |

Both Trial CounSélSVWere ewareﬁtﬁat the indictments alleges
~that Petitioner engaged these crimes by himself according to

the ;angnagetghergedrand;therr failure to object and .move the

9.



Court to quash the 1ndlctment under Petltloner s vaunted due

process rlghts further ablated Petltloner = 4th Sth, Gth Bth

and 14th Amendments. Trial Counsels failed to exercise the

”Sklll? judgment, and diligénce‘of;a reasonably competent def-

énse attorney." Both Trial ‘Counsels were aware that there was

no preparation for a defense against criminal liability or hands

of one is the hands of all :and. their fallure to object and move

the Court to quash the indictment at this critical stage: of
trial aLSb.falls below reasonable professional norms and_there
\ K

is a reasonable probability that, but for Counsels' unprofe- -

ssional errors, thé.result would have béeh-&ifférent.-therrz

v State, 300 S.C.115,117-118,386 S.E.2d 624,625(1989).., & reas-
-dﬁable~probabilipy is a probability sufficient. to undefmine

confidence in the outcome of the trial. Johnson ‘v. State, 325

5.C.182,186,480 S.E.2d 733,735(1997).

Type of breakﬁowﬁ-in“;he*adyersarial.prbééSS ‘that implicates
the Sixth;Améndmegt is-not limited to Counsel's performance ‘
as a whole; specific errors and omissions may be the focus of
a claim Qf'inefféétive~assistance.aS'WEil@ U@S.CmA,COnstkAmeﬁd@6g

Everni whén no thebrYAOf defense is available, 1if decision
to stand trial has béeﬁfmaaé, Counsel must hold the prosecutivn

to its heavy burden of proof beyond a reasonable doubt. R@GSS,IGH

22,R.658,2-6,R.672,20~22,R.673,18-21. Generally speaking, only
the most egregious ‘misconduct, such as bribery of Judge of memb-

ers of a jury, or the fabrication of evidence by a party in

whic¢h an attorney i§ implicated will COnstitutezﬁraudsbn the

Court. Relief is granted for extrinsic fraud on thé theory

10.



‘that because fraud prevented a party from fully exhlbltlng and

P S YY) ik

trylng hlS case; The subordlnatlon of perjury by an attorney
and/or the. intentional concealment of documents by an attorney
are actlons which constitutes extr1n51c fraud. Trial Counsels
was clearly cognizant that Respondent was effectlvely precludlng
Petltloner from having his day in court.

Pétitioner aver the actions of the Court which 1ncludes
Trial Counsels and Respondent are the actions which constitutes
extringic fraud R.656;16-22,R. 658, 2-5, R.672;  20~22,R. 673 18-

21

In'McGlesky'vz,zaht‘ the Court again descrlbed the "fund-

amental mlscarrlage of justice" exgeptlon'as»a "saféguard against
compelling an innocent man to suffer an unconstitutional loss
of llberty." 499 U.S.at 495,111 s, Ct.,at 1471(quoting State

Ve Powell 428 U.5.465,491-492,N.31,96 $.Ct.3037,3051 N.31,49
E@Ed_ad’1067lﬁ976).).,Again, had, the evidence been suppressed,
the outcome of Petitioner's trial would have been différent.,

Clainms of 1neffect1ve assistance of ‘counsel are generally

not coghizable on direct appeal. See»Unlted States‘v; giﬁg,119

E.3d.2907295£4th:Cir.‘199?), Rather to all for adeguate'devel-
opment -of the rEbea, a defendant must brlng his clalm in a

28 U.8.C '§2255 (2000) Motlon. See id., Unlted V. Hoyle, 33 F. 3a

415, 418(4th Cir;1994). An exception exists when. the Tecord

'conclu51vely establlshes ineffective assistance. Unlted States -

V. Rlchardson 195 F.3d 192,198(4th Cir,1999) King,;119 F.3d at

295.

ﬁefore“an.Appéllatetéourt can-corregt an error not raised

11.



at trial, there must be (1) error, (2) that 1t 1s plalnf and

e s

(3) that it affects substantlal rlghts, and if all three cord-

itions are met, an Appellate cgurt‘may then exeréise its discs

;serlousLy affects the fq;rness, integrity, ormpublig_réputgtion

of Judicial proceedings. Cr;miuaf,rawixeyjJﬁBU(i),uA,gelony

conviction-like~ambition must bewmaﬁé.bf.eternerﬂstuff,“

Shakespeare, Julius Caesar, Act III, Scene 2.

12 .



CONCLUSION

T s Eind ..':_ s

- this Court should grant certiorari.

w1th the ultlmate relief of vacating or reversing Petitioner's

conviction and granting him a new trial,

”,sp,ftfully Subfltted

Pet1t10ne£"

Thisg ki day of: Aﬁgust 2@#%

13.
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