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TSSUE PRESENTED

(Dié e PCR court ecr in ot Fi’né’mg’rri’a\ Counsel ineffective based on
eVidence an itness +as+fmony2 '

T5 3% undec the Gicsd Vroml‘in SYrichland, When tria) Counsel admit for the
fecord® 7hot his medical Problems afeecked Wis meval ability 4o refresent his

Client?

r‘)?é Yeial Counsel Mmedical freblem's affecyed Counsel Metal ab\ity 4o
(efresent his Client c\uﬁn&’n‘io\\?

\N\'\y did ¥rial counsel noy fresent Hhe Same ch_umen%— 10 the Second Jacwsen
V. Denno headnga& beial coundel Present in the First Jachson V. Vemo heac"\ng-@

(D{A the PCR Court ece in nod ﬁnéing Yol Coundel ineffeckive for nok Making
Obdections?

(Dié the trial Court ece in cu\\‘mci fetitiones Confession wasy 0.dmissible given
under the Yota\ity OF the Circumstances fetitioner ConfesSion was not Freey
and voluntacily Yendered and Where twere Was evidence feritiones invoked

his ri’ihir to terminate the Custodial in-\errogpﬁ‘(oni
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STATEMENT

On October 15, 261, Vreisha Hoimes and Tenille wilson went Yo Yheric Jobs ot twe Exxon 9as
Stadion on Yhe Corner of Rivers Aveanue and McMillan Avenue in Nottn Chaeleston. Lares
that day, & Mon with his Face Covered, entered the £xkon gas Station with a gun, and
\Oegfm Sceeaming ox Yhe Clechs fo Qive him Yhe money. Aftec Yhey gave the man the
Mofey, he Fled the £xxon gas Station. The clechs ’imma&‘io\key caled o\l .

The Plice ostived and beacm e Seatch ot the tovber, Of¢ices McAhaney fesfonded to the
Coll but OVnes 0€Ficess had already occived. Ne then begpn Seacching fre acea. When he
deove is Cof nvo Yae neasby Church dei veway, he Saw Fetitiencr COrﬂing_ from the bach
Of the Chucch. O€fices Mchwaney state Fetitiones ron.

Ofgices Mehnaney fovowed him and Cinally Confronted fetitioner, Lrixioner was
weac'\t\%(}\ blach, nylon bc\cv\f)ac\ha(‘}ccc\usc the refort Said o Wweapon Was involved,
Me oecices Conducted o Pak down. In the backhpach,the Offices found o PetleX quA which
Felk Wkhe o fisvor. Ve o\go Cound gloves, and money in Petitioner Shoets fockhet 6.

(De*ecﬁve conducted o Show-UP Tdentifications. feXivionee was Yalen fo the interviees toom
O fhe Noetn chacleston Patice Detactment, Detective Hill advised feditiones o€ his Micanda
tights. fetitioner did 1nvove 16 fight to remain Silent under ( Micanda hey 43. Ceiminal \aes),
ond Detective Will, Detective Lacher did not honor that cequest. On December 12,200 the
Chosleston County Grand Tury trial before the Honorable Sfefhanie P. McYona Id on duly
]3’, 2012 cohich ended in o Mmistrial, fetitioner was refresented by Andrewd V. Geimes
and Me%c\n S. Ehelich. On APei\ 22-25, 2013, fetitioner frocceded to trial before the

Honorable Wacisti L. Haerington and a dary.
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Ritioner wos refre sented by Andrew D.Grimes and Megan . Ehrlich. The State (as
Pefresented oy £.Culver Widd and Elizabeth Ridd\e. 7he State had the Surveitiance
Video, Which Showed the robbesy talning Place, from the £xxon gas Station admitted
iftho evidence. fetitioner Statement was admitted o the dury through Witness
Yestimony. The Juty rekurned @ Verdict OF quilky.

The Sudge Sentenced fetitioner to twelve yeassd incarcefation. Rtitiones attorney
Filed o notice of aPPeal. The affeal was Perfected by Blanely Lyan Molitor. 7he Court
0F APPea\$ Officmed Petitioner Conviction and Seatence. State V. Danhs, 2014 -dp-479

(ct. Aee. Filed Decembes 23,2019).

( Andeew . Grimes was lead Counsel However Passed away in SePrember 2014).

- On July 10, 2015, Petitioner filed an GPPlication for Post ~Conviction relief (PCAY. The

State filed a return on Februaey 23, 2016, Aa evidentiary hearing was held on
(December 7,2017 before the Honorable Michael Mettles. Rtitioner was refresented by

James W. Falk, and the State was rePresented by Megan Jameson. On February
|, 2018, the PCR Judge filed an Ofder denying fetitiones PCR afPlication and
A‘\smias;’ng i with fredudice. PCR Coundel Filed o notice of affeal.
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ARGUMEN T

(DI'J the PCR Couct ect in not Fi’nd'mgl)rria\ Counsel incffective based on evidence
Gn Witness testimony.

Whete meFFechve assistance Of Counsel 15 o \e&ed Qas o &round for reliet, the aPPlicant
Mus+ Preve that Counsels conduct So undermined the Profer Funchonm& of ’rhe adersacial
frocess thot the 4rial cannot Ve telied uPon s havmg_ﬂ*oduced o dust {‘eSUl\' Stricwand

V. Washington, Y66 U.s.668,104 $.ct. 2052 (1994); In Smalls V. Staxe, 422 $.C. 174,810
S.E.2d 836 (2019),the Sufreme Court held that Yo Sokisfy the Predudice Pfong_ OFf an weffective
GSSistance of Counsel Claim, G0 0PPlicant Must demonstrate there i3 a reasonable
Frobability that, but For Counsel’s ecrocs, e tesult o the Frial Would have been difeerent.
The Couct V90 held Yhot Hhe PCA Couct Should Consides the Strength of the State s case

\n \igh% of the evidence as well 0% Coﬁsfdeﬁn& the imfPact OF Friel Counsels ecrof. The
Sufreme Court then Found in Smalis Hhat For the evidence +o e overwhe,\mi’ngl such that

W Precludes o finding of Predudice coith \‘eﬂuré Yo on wnetfective assistance OfF
Counsel Claim, the evidence mus+ include 3ome%hfn§i Conclusive Such as a Confession,
DNA evidedce demon 8+rating quilt, OF & Combination o@ Physical and Cesfoborating
€vidence So S}rong Hat the steichland Standard o@o cca\somble Proloability the
Pactfinder (oould have had o reasonable doub+ ComnoJc Possibly be met-

Undes dne Firsy Argument Ynege are 5 i38Ue to Sakisfy Steickhiond nthe totality of this
Case.

On APril 22-25, 2013, Mi. Gicimes tePresented the Retitiones in +rial. Depor dudge quﬁn%on and a
ducy. NS you fead the fetitioner trial Yranscrift You will See Mr.Girimes litigation and his arqument,
‘HoweVer, what you do not see is the Physical disPosition, and exceuioking fain Yot MzGrimes
(a8 exPesienceing during the ¥ime of trial, which Ultimitly Cesuited 0 his lacking ability to
Provide ad'c’game fefresentarion Yo his Client, (hich Ulkimiyly tesalted an enadiguate defense.
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TS84 under the First frong in Steickland (then trial Counsel 0dmit for the fecord; Zat
his medical froblems ateectred his metal ability to tefresent his Client.
T s3ue Presented - (1)

Me. Falw question to [e4itiones: Q. you 0shed him Yo Send you o letter about ki3 healtn 7
Retitioner answer to Me.Falh: AL NO, he resfonded in a letter when I asked him cohot
Went worong wn myrial, (See PCA Yeanscript Page 45, line 21-25). On July 8,204,
Me.Gecimes Seat dhe Pesivioner & defosition admitting thak Yis Medical Problems affected
his metal o i1ty to tefresent his Client dur:’ng. trial. You Wil fead Ye defosition on
Page 6.

(\>i’é Yeio\ Counsel medical Problems offected counsel metal ability Yo refresnt his
Clien? éuv‘m& Yeial,
T s8ue Presented-(2); under Hhis issue there are 7 Factors

FocYor-(1): On Tuly 3,204, Me.Grimes resfonded to the Retitioner in 0 defosition
(}\&mimng OX Yhe Hme 0f Petitioner teial medical froblems affected Mr.Girimes

Metal 0oy o tefeesnt Fetitioner,

Fockos- (2)% A long With the dedsition Me.Grimes included o Vrintout From his MUSC Health
record, that give & cleac Vist of Yrey Ackive health Problems that may had add 4id Yo the
Physicc\\ disPosition and excruioting Ponn that Me.Gieimes was exPerienceing. Aur\ni-}he
time of +eial,

Foactor-C3)° MeGrimes also included a JeHer Erom the \ives SPecialist which 1S more
detailed than the Summary and Should frovide you with a geod Summacy of the liver froblems,

that 0\so may had add did 4o the Physical disfositvion and excfuiaving fain thok
Mi.Geimes was ex?e("\ence,'mﬂ dur}ng the Yime OF +rial.
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Berkelyy County Niﬂth Clrcuit Pubhc Defender

219 N. Hwy. 52, Suite E
P.O. Box 1687 ;
Moncks Cosmer, SC 29461 Berkeley & Charleston Counties
(843) 899-2777
(843) 899-2701 Fax D. Ashley Pennington, Circuit Defendet
Cody Groeber - publicdefender@charlestoncounty.org
Chief County Public Defender (843) 958-1850

Tuly 8,2014

Mr. Kashaun Banks, SCDC No.: 355175
¢/o Turbeville Correctional Institution

- P.O. Box 252
Turbeville, SC 29162

ATTORNEY-CLIENT PRIVILEGE

Re:  State of South Carolina v. Kashaun Banks

Dear Mr. Banks:

Charleston County

- O.T. Wallace Building

101 Meeting Street, 5% Floor
Chatleston, SC 29401-2214
(843) 958-1850

(843) 958-1860 Fax

Lorelle D. Proctor
Chief County Public Defender

I received your dated July 3, 2014. I do not believe that it would be unethical for you to use my
medical condition as a grounds for a PCR application. Indeed, I believe it would be ineffective
- assistance of counsel for me to stay on a case when my medical condition affected my ability to

represent someone.

I do not have a formal deposition of my medical condition at the time of trial. I, however, am
including a printout from MyChart at MUSC that has a summary of my conditions even though
some of them may be overstated. I believe that arose in your trial was the febrile illness (fever),
which no one has provided an exact diagnosis. I also am including a letter from the liver
specialist which is more detailed than the summary ‘and should provide you with a good

summary of the liver problems.

I hope that you find this information helpful, and I would appreciate it if 'you did not share it with

other inmates because of the privacy issues raised by them.

Sincerely,

CM@W gm)w)y

Andrew D. Grimes

enclosures
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ARDICAL UNIVERSITY of SOUTH CAROLINA

Div. of Gastroenterology/Hepatology
25 Courtenay Drive

ART 7100A, MSC 2080
Charleston, SC 29425

Phone (843) 792-6901
Fax (843) 876-4301

December 3, 2013

RE: GRIMES, Andrew D.

MRN# 759387
D.0.B: 06/08/1970

Date of Visit: 12/02/13

Date of Last Visit: 06/03/13 .
AGE: 43

..i "The 2014 MUSC Liver Disease and Transplant Symposium will be held all day Saturday
-February 22™ at the Crowne Plaza Hotel, Charleston. Gastroenterologists, Internists, Primary
Care, Surgeons, Mid-levels and Nurses welcome”
.... Detalls to Follow...,

KEY ACTIVE PROBLEMS:
- Cirrhosis secondary to autoimmune hepatitis, Bx.

- 2/98 :

Primary sclerosing cholangiti

Ulcerative colitis In remission

Controlled peripheral edema

|gA nephropathy (Bx 6/1/09)

Neutraphilic urticarial dermatitis

Possible periodic fever syndrome

. Psoriasis

. Recent frank hematuria — now low grade and
intermittent

_Hypothyroidism

2 small thyroid nodules

Recent exacerbation of pruritus

Recent exacerbation of diarrhea w/transient
painful BMs and transient heavy rectal bleedin
ACTIVE MEDICATIONS: :
Humira subcutaneously ?frequency

" Calcium wivitamin D 1 qd

Hydroxyzine 26mg qhs increasing to maximum
400mg ghs

Levothyroxine 0.125mg qd

Lisinopril 10mg qd

Imodium 2mg prn for dlarrhea

Myfortic 360mg bid

~ Lovaza 2g qd

. Zofran 4mg poprn

" Prednisone 10mg qd taperingto 0
Phenergan 25mg q 6 hrs pmn

7of 30
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KEY INACTIVE PROBLEMS:

Intermittent left thigh erythematous swelling *~
Resolved left knee swelling =~ =~ * 7
Immune to hepatitis A and B

KEY PREVIOUS MEDICATIONS: -
Colazal EEE S R ER
Dovonex for psoriasis

Completed Twinrix vaccination

Clobetasol cream 0.05% topical for psoriasis
Ferrous sulfate

Calchicine

URSO

Betamethasone dipropionate

Aranesp

Lasix '

Albuterol inhaler

Ferrous gluconate



-+ Sodjum bicarbonate 1.3g bid ~ tid
, Demadex 20mg bid
=+ Ambient ghs
ALLERGIES & ADVERSE DRUG REACTIONS: OLTx CANDIDATES ONLY:

- Colchicire and codeine caused stomach upset CTP: MELD: AFP (Date:)
Listed for Transplant: () Yes () No () On hold

Otis E. Engelman, Jr., MD
Palmetto Primary Care Physicians
87 Springview Lane, Suite A

- Summerville, SC 29485

FOLLOW-UP VISIT

Dear Dr. Engelman:

| saw your patient at an elective followup visit in the Liver Clinic yesterday unaccompanied, 6 months
since | saw him previously.

HISTORY: (key features, rest of history in chart)
There hava been several new events, as follows, He has had an exacerbation of itching that he
scores at 6-7/10 since 10/2013, which he says s now improving and occurs at night in bed. Next, he
had a painful swelling of the right leg from the calf to the knee in 8/2013 for which he went to one of

" the Nason Imaging Centers (instead of coming here, which would have been preferable). Doppler

interrogatidlzn of his legs bilaterally did not show venous thrombosis. | do not know the diagnosis but

he was treated with antibiotics for presumed cellulitis, and these were apparently continued by Dr.

Oates. Third, he has experienced an exacerbation of diarrhea over the past few weeks with 4 to §
" bowel moﬂements daily. A couple of weeks ago, there was a lot of fresh blocd In the stool, and

bowel movements were painful. He wondered whether he had a fissure. This symptom has
- resolved and there Is no longer blood in his stools or mucus. The only undigested food he sees is
_ peanuts. i’ourth, he experienced soreness in both legs, which felt hot in bed last night, but when he

took acetarninophen, it improved. Incidentally, he thinks that his episodes of fever and erythema of
the legs hiive decreased in frequency since he has been taking a combination of Humira and
Myfortic. Ctherwise, an extensive review of systems is negative and a review of his past medical,
. social and flimily history showed no changes. L .

’ EXAMINAi"lON: (key findings, rest of examination in chart)

© He actuallyliooks reasonably well, but is obviously anemic. Weight 214-lbs, 97.1kg compared to
201-lbs at pevious visit, giving current BMI of 28.2, based on height of 6'1", not exaggerated by
overt fluid retention. BP 144/786, pulse 98/minute regular, Oz saturation: 100% on amblent air.

MEDICAL DECISION MAKING: s oo
. The most recant laboratory results | have seen from here are:from 10/17/13, when__ﬁhgf'Was still-yery
., anemic at 7.99/dL, with stable leukopenia of 2,600 and stable thrombocytopenia of §6,000. MCV
" Was normal then at 90.1fl with a normal RDW of 13.5%. Obviously, | wonder about.iron deficiency.
. Iron studies at the time of the current clinic visit show an extremely low serum iron level of 11mcg/dL
"but transferrin 'saturation could not be calculated because transferrin was below the lower limit of
_ detection (90mg/dL). Ferritin, on the other hand, was at the upper part of the reference range at

306mg/mL, bui may well have been alevated by his numerous inflammatory conditions. The result of
soluble transférin receptor testing Is pending at the time of this dictation, and we can use this to
declde whethar we should give him iron intravenously*. The metabolic panel on 10/17/13 showed
glucose of 189mg/dL (he cannot remember whether he had eaten), with BUN 49, -creatinine 2.5,

R ,".?-
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which have essentially been stable since 2/2012, when the rise in creatinine to 2.5mg/dL occurred.
Laboratory tests at the Nason Center in 8/2013 showed BUN 57 and creatinine 2.5. T_he r'nost' recent
hepatic panel here was measured on 6/27/13, and showed continuing normality of bilirubin with mild
. alevation of AST 50, normal ALT 27, and 2-fold elevation of alkaline -phosphatase.: ‘Alkaline

. phosphatase at the Nason Center was 3- 4-fold elevated at 436 units. The difference is-difficult to - .. -

explaln, but we will obtaln a non-contrast MRI scan (we cannot use gadolinium because of his renal
Jfallura), looking for hepatocellular carcinoma and possibly biliary abnormalities that might be visible.
Serum albumin continues to be extremely low and was 1.8g/dL in 6/2013 here, and the same at
’ Nason In 8/2013. The most recent urine protein/creatinine ratio on 10/17/13 was 1.36, which
predicts for 1.38g proteinuria in 24 hrs. Therefore, he still has moderately heavy proteinuria but it
has been much greater previously. This is likely due to his IgA nephropathy, which appears to be
stable. P

:" The patient is under the impression that there is some debate between Dr. Oates and Dr. Velez
. about the use of rituximab, which | leave to them to resolve. | do not see how it would help his renal

" lesion.

There are several serious points to address. As far as his Itching is concerned, this may be due to
his cholestatic liver disease (notwithstanding normai billrubin), and/er his renal impairment. | have
advised him to hydroxyzine at night, starting at 25mg and Increasing to 100mg :to: control .this
symptom. | do not have an explanation for his painful legs. This. has been a-problem:for:.a
. considerable time, and ‘may be associated with his relapsing inflammatory disease notwithstanding
the decreased frequency of flares with the current immunosuppressive therapy.: :iAs - mentioned
above, we will see if he is iron deficient to guide treatment that could best be done intravenously™.

Finally, | did discuss with him the serious prospect that sooner or later his liver and/or kidney disease
would deteriorate to the point that transplantation is necessary. Currently, his Child-Turcott-Pugh
score Is 7, based on hypoalbuminemia that admittedly may be partly due to urine losses. Similarly,
the MELD risk score that is used for prioritizing patients who are listed for liver transplantation (which
“he is not), and for other prognostic purposes, gives a value of 17 by the Mayo method and 18 by the
" UNOS method that is used at the time of listing for transplantation and prioritization. - However,:the
elevated MELD score is driven almost completely by his renal failure that is not a direct consequence
‘of liver disease. Nonetheless, | will arrange for transplant evaluation. :

| have requested stool examinations for enteric infection, C. difficile, Giardiasis, ova and parasites,
as patients with colitis are perhaps even more susceptible to these complications than other
individuals. Thus far, samples have not been recelved and it remains to be seen. whether he will
provide them. He is somewhat Idiosyncratic at following advice. | have given:him.a.follow-up
- appointment for 6 months’ hence, but will take action for interim problems if they: fall .within 'my
expertise. ' : p SRR

We will repeat esophagogastroduodenoscopy in 7/2015, as the procedure in 7/2013 was normal,

If you or any of his other physicians have any questions or comments, | would be véry pleased tb
hear from you. e

.-'-'-'!":":;-ii'll.:li.'-?:" T

B I

" Yours sincerely,

Dk e i :

Adrian Reuben, MBBS, FRCP, FACG
Professor of Medicine
Director, Liver Service

e
)
et 4
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Facrorl): M. Falk question to Ms.Ehelich . Q. Let me +allh 4o you, yau were second Chair
both on the initial trial in 2012, then 0\S0 in 2013; i that Correct, M3.Ehelich answer to
MeFalhi A, ves., Me.Folk Question +o M$.Ehrlich: . Did Me.Gicimes health deteciorate betuween
those +wo +imes?, Ms.Ehrlich onswes +o MeFalwshe It did. (see PCR Franserift fage to,
Nine 5-11)
Foctor-(5): Me.Fabk Question to M8.Ehrlicn:Q. I3 it faic Yo Say that he was having
Somewhot of acutre health Problems duc'mg Ye teet 0Of thak trial T, MS.Ehelich answer 1o
McFaiwsA. Yes. (8ce PCA Hranscript Page I, line 3-15)
Foctor-¢6): Question® IS i+ Cleas Yo See that +rial Counsel Medical froblems atfected
Counsel Meta\ ability Yo tefresent Petitioner duri’nﬂ fime of xeial?, Ms.Ehrlich State;
Judge Horringtron Made o Call Yo end Court eacly So that he woutd be able +o get some
Sort OF pest of medical Yreatment that day. (See PCR transcei P+ fage 11, line )7-19)
Factor - (1)< The Court guestion +o MS.Ehrlich’ What was his Problem 7, M. Ehrlich
On5tes Yo e Cousk? He had -~he was=<he had Chronic \ive an immune deficiency;
Some Sock of disense and T believe Hey have the medical tecords, but he would
Sometimes have o Swe.{lmg ond fain \is legs, be feverish to the Point thak he had
Chills and Yok Would cause him Significaat Tain and Wind of weakness and I
believe Hhiose were the Frfes of Symproms thak he (008 exPeriencing ok the Start of
He +rial. (see PR Franscciet Page H-12,line 24,25,-8)

Why did trial Counsel nox Present the Same Grqument in the second Jachson V.
Denno heo«in% 0 Yrial Counsel Present in the First dachson V. Yenno heo\rinci".
T35Ue Presented-(3);undex 1his issue thete are Y €ackos

Foctoc-€1) ¢ Evidence 0n witness restimony Clearly Show Hat trial Counsel was
| CKPeri’ence_‘imi excruioking Pain that affected counsel metal ability Yo cePresent
Petitioner thich would eguate to disPlaying o diminished Cafacity daring Yime

Of }ria,
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Fc«c&or-(’Z): On July 18,2012, The Honorable 6udgc McDonald held & Tackson V. Denno

heqving to determine the admissibility of fetitioner Contession.
Factor-(3): On Pwie 2 you will fead the Atqumen’ that Me.Geimes fresent tothe cour

0N Tuly 19,2012, in the Tackson V.Denno heacing , You also fead Jud&e McVonaid culing,
Foctor- (W) Petitioner was fredudice by +rial Counsel by ack Peesenting the same
Aqument \n the Second Jachson V. Deano hearing as trial counsel Presented tn the first

Jockson v.PDenno \ne.c\r{ng:

r‘)fé the PCH Coust erf in nod Fi’ndina Yeial Counsel inefeective for Not Ma\h?ng_ obdection.
155ue Presented-(4); Under tis issue there ace 5 Fackor .

F&c’roc-( DAY the beﬂi’nninﬂ of the trial, the Fria) 6udae in her Opening femachs told the
dury ¢ While all of these things may be rue ok ¥imes, Please femember #is trial 1s flot .
for entettainment. I+ a undoamental Pack of our democracy. Iis & Search for
e fruth in on effoct Yo mawe Sure thot Juskice 15 done between the Pacties before
You hete today. Please remember Seacching for the truth and matiag Sure Hhat dustce
is done is ofren Slotw, (see Trial 4ransceipt Page 213-214, line 23-25,-5)

Thece was No obdection by Frial Counsel.
Factor- (2): NS0 % the beginaing OF the trial, the Frial dudge ia hes cemachs fold the

Jury: You afe to detesmine the facts from Hhe festimony You hea from e witness Stand and
Gay Other Cvidence thatis introduced in Court. Lf the evidence i$ admitved into evidence,t
Lo\ 90 backh With you éuc‘\n&\’ouc c!e\%efod‘\ons.,(&ze Trial transCript Po\ge 215-216, line 23-25,
)-3

Now Hhe Fiest Hwo Factors 15 the Mindset OF the Jury Fhroughout the trial.

Focyor- (3% Me.Folh question fo M. Ehrlich: Q. (as Hhere cver any discussion of Considesation
(Whether of foy Ob:)ed"imi Yo that \an&uaae as being burden SMFHnﬁ? M$.Ehelich answes to
Me. Fatws A. T don'} rememloer Gy discussion about Hhat. We would normadly Ghiect 1o that, Yes.

(See PCR Aranscri P ?a&e 9-10, Yine 20-24,1)

I\ of 30
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table.
THE DEFENDANT: Yes, ma'am. 1S

MS. EHRLICH: Your Honor, just the Courts's

indulgence for a second while we figure out whether we

. want to call any other witnesses.

THE COURT: Okay. No problem.

(PAUSE)

MR. GRIMES: Thank you, Your Honor. We_have no
fu;ther witnesses.

THE COURT: Okay. You all want to argue? All
right. Happy to hear from you.

MR. GRIMES: Thank you, Your Honor. As you know,
it's the State's burden to prove that Mr. Banks has'giQen
a statement that's knowing and voluntarily made and in
compliance with Miranda. Our first argument is that he
did.invoke his right to remain silent and betective Hill,
Detective Lacher did not honor that request.
ys. Mosley, the five factors for the Court to look at.

The first factor is whether the suspect was given Mizanda
warnings at the first interrogation. In this case, the
State -- I don't have the exhibit number in front of me
but it's an exhibit showing that Mr. Banks signed a
Miranda advisement form, was read to him on the C. D.

Obviously, there's questions whether he truyyiﬁnaerstood

|2 of 30
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11
12
13
14

15

16

17

:18

19

¢ 20

21

22

23

24

25

210

his rights but the rights were given to him.
The second factor is whether the police immediately

ceased the interrogation when the suspect indicated he

" did not want to answer the guestions. In this case we

‘have two sections where we believe Mr. Banks invoked his

right to remain silent, starting in the unofficial
transcript about page 11 wheré he sald this conversation
about the final word, that he wants to go to'jail, and
there's issue about continue.

We believe when you look at the context of the
entire interview when he says continue it is to take him
to jail. As Detective Hill said, he wasn'fuallowed to

make any phone calls at the station because of security

reasons; they don't knoﬁ who he's calling or what he's

doing. So the only place he can make a phone call is at

- the county jail..

And Mr. Banks testified he wanted to call his
fiancée to get help, his way of gétting help. I don't

think it constituted invocation of the right to remain

"silent, the phone call itself or counsel. But when you

look at the entire interview the continuance would be
taking him to jail and it would make sense.

The third factor -- well, then at the end sort of
the first section of the interview when he goes —-

Detective Hill asked him if he had anything else to say

13 of 30
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and he says no. That is a clear and ambiguous -- I'm.
sorry, invocation of his right to remain silent.

" One of the cases we've cited out of the Fourth
Cireuit, Tice {verbatim} vs. Johnson, on page 10, from
the North Caroline court, state court, and discussing the
faetual basis for the granting the habeas relief. It
appears the Judge evaluated Tice's sﬁatement, he decided
not to say any more, he found that was a clear and
unambiguous reqﬁest to remain silent.

In analogy in our case, case law, State vs. Kennedy
at 333 S.C. 426, there the defendant said well, I think I
need a lawyer. And there everyone understood that to
mean he wanted a iawyer. The solicitor left the room and
while the phrase itself, I think I may need a lawyer,
ﬁight not be an ambiguous request under Davis vs. United
States,'512 U. S. 452, when everyone understands that
then it is a clear request.

Here detectives left, and according to Detective
Hill he terminated the interview because I guess he just
felt like he wasn't getting any further. But the fact
when he says, I don't want to say‘anyfhing else, that's
Mr. Banks terminating the interview, and testified that
was his way of terminating the interview.

The third factor is whether the poliee resumed.

questioning Mr. Banks only after the passage of a
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significant period of time. The uncontrary evidence in
this case is that 11 minutes passed. That is not a
significant period of time.

And in some of the cases that discuss that the
courts look at time ranges of an hour to three hour and
usually it's in.context with ma?be a different officer
coming in who the defendant may know or has a type of
reiationship with. And in this case there's nothing in
the record showing wﬁat happened in that 11 minutes,
nothing that said Mr. Banks said, I've changed my mind.
I want to talk.

Detective Hill didn't know what he was doing.
Detective Hill wasn't even sure what he was doing. He
said he could be doing paperwork, watching.a video.
There's nothing showing that Mr. Banks asked the poiice
to come back in, changed his mind and wanted to talk.
There's nothing showing that another officer came by who
he knew, said, Oh, I'll tglk with you, and didn't like
the way he was talkingité me With this officer. 1It's
completely silent as.to what happened.

And four factors whether the police provided a
fresh set of Miranda warnings before the second
interrogation, this is probably a close question. They
didn't actually give him a.fresh set of Miranda warnings

but they had asked if he still understood his rights, and

‘
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I think the tape, you hear a mumble in the backdground and
I can't say for sure whether it's yes, no, but.I'll‘let
the tape speak for itself.

And the fifth factor is whether the second
interrogation was restficted to a crime that had been the
subject of the earlier interrogation, and in this case
the last —- one of the last questions I asked Detective
Hill was did this go on the same issues, same incident.

He said, Yes.

When you look at(Miﬁﬁfﬁaﬁ:§§Z:M§SIEYI:Iice_js}
(Johnsonlour Supreme Court I think in thé -- I think maybe
in the Franklin case I handed up, although they let the
confession in. I think there was more significant passage
of time, but théy still recognize the five factors I
discussed being the ones to look at.

And as the Court said, it's not the bright-line 
test. When you consider his age, inexperience of police
interview it's like being arrested twice, but it's not
like he was just taken straight to jail, which might not
be uncommon in a drug arrest when you find drugs on
somebody. ‘There's no need for an in-depth interrogation.

Lack of experience with them and his testimony
about how he understood his rights, what he meant tb say,

you know, how he wanted the interview to end. I think

when you take. all of that together it shows he clearly
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unambiguously invoked his right to remain silent. The

police did not scrupulously honor that. They resumed

questioning on the same crime 11 minutes after he said

. that was his final word, and with that issue I'll rest.

THE COURT: Okay. Yes, sir?
MR. KIDD: I think to start out, I don't think
Michigan vs. Mosley is really applicable in this case.

In that case it's not really whether or not he invoked

his rights. 1In that case the defendant said in quotes, I

. don't want to talk about these robberies. That was his

clear invocation of his'right tb cease talking. And then
ﬁhey go into.those factors about whether they reinitiate
talking to him about a completely separate crime.
Michigan V. Mosley is really not on point. What we
are talking about is whether something in an invocation
of someone's rights or not, and I think -- you know, I
believe it was in the State vs. Moses case which I sent
you this morning, which was 390 S.C. 502, which I'm proud
to cite since it was -- I believe it was authored by my
former Judge fieper. It says, When an accused has
invoked the right to remain silent or invoked the right
to counsel as such the suspect must invoke these rights
unambiguously. A requirement of an unambiguous
invocation of Miranda rights results in an objective

inquiry that avoids ‘difficulties of proof and provides
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And that -- you know, grant it that's some legalese

‘language there, but what that means is that if they say,

Kashaun, I'm going to reduce you to strong armed robbery
if you tell me you did this, then that is a consequence
of the promise and that would be the sort of promise of
leniency that would render a statement involuntary.

I think it was clear that Kashaun was read his
rights by Officer Hill. He said he couldn't reéd SO
Officer Hill read his rights to him. He asked hiﬁ
specifically, at least about some of them, did he
understand them, and Kashaun responded that he did and
even in his own words ﬁgld Officer Hill what they meant
to him.

I think you get an overall flare throughout the
interview that while he might be illiterate to some
extent he's an intelligent individual, at least
streetwise to some extent --

THE COURT: I agree with you.

MR. KIDD: -- and he knows exactly what's going on.
And if he wanted to quit talking to the officers he knew.
all he had to say was I'm done talking to you and, you
know, I wént lawyer.

Court'’s indﬁlgence one moment?

THE COURT: Sﬁre.

MR. KIDD: And once again, still-imsthat Aleksey

-~
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case, before law enforcement officers are required to
discontinue questioning thé_suspect must clearly
articulate his desire to end thé interrogation, and
that's just not present here.

THE COURT: Okay. Thank you, sir.

Yes, sir. Anything further?

MR. GRIMES: Briefly, Your Honor. First, we
believe, just for ease of refefence, on #age 11 of our
unofficial transcript about 31:35 when detective asked
him, Is that your final word?

:That‘s my final word.

I believe that's a clear invocation of his right to
remain silent. Given Aleksey that may be debatable.

THE COURT: There's a little bit more to Aleksey
than they read to me.

MR. GRIMES: And at the end when he says, Is there
anything else you want_to.say, Mr. Banks said, No.
Officers left the room, conciuded the interview, and I
thing that brings it kind of to thé Kennedy case where

the defendant there said, I think I may need a lawyer.

‘The solicitor there left the room, understood it. And

when you look at the whole picture of everything,
totality of the circumstances, there was a clear
invocation of his right to remain silent.

‘THE- COURTY Okay. Thank you, sir.
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Okay. 'Significéntly in Aleksey, A-l-e-k-s—e-y,
Justice Burnette concludes that in the context of the
particular interview, That's all I've got to say, was not
an unequivocal invocation.

Significantly, he adds; However, even if the
statement is interpreted to be an invocation of
appellant's right to remain silent it is un controverted
that appellant himself reinitiated conversations with the
agents after the tape recoxder was turned off.

Reinitiation on the part of the criminal defendant,
here the appellant in Aleksey, is the keystone in that
case.. The Court got to have it_both ways. You know,
they could uphold Jﬁdge Cottingham on, That's all I've
got say, which multiple, multiple other courts have found .
is an invocation in other contexts, in some contexts it

might not be, but here, even if it wasn't or even if it

.was, the defendant reinitiated.

Here in the context of this particular interview --
and I agree. He's somewhat street smart. We don't know

if that was his wife or his fiancée but he just said

right here on the stand, which demonstrates the dangers

sometimes of letting defendants talk, Well, she was 28
and: I was 13 and that's why I said she was my sister. So
hé is somewhat street smart.

But here's the problem. He cannot read. He's 17
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years old. He's repeatedly asking to talk to the one

person he says_has ever been there for him. I don't know
if it's his fiancée, I don't know if it's his sister. He
may have thought based on his understaﬁding that you have

anything else you want to say, No, I'm cencluding this

'interview, meant that they were following what they

explained to him on that Miranda waiver sheet.

And I will say it again. Sergeant Hill did a great
job going through the shéet with hiﬁ. He did a great job
reading to him the bottom part and having him initial it,
but when they stopped at 12:14 and he said, I'm
concluding this interview, he needed to follow Mosley
when they went back to talk to him in the context of this
particular case with an undereducated fellow under all
the'totalify'of circumstances that are here.

So the statement is out, based on the prepohde;ance
of the evidence and based.on the totality of the
circumstances, based on what could be found ;o be an
unequivocal termination at.the interview point, No, that
even if thaﬁ in and of itself didn't terminate it when
thé officer said, I'm concluding this interview, he”’
needed to do more.when he went back, and he probably
needed to wait more than 11 minutes under 'Mosléy to do

it. So you all did a great job. Thank you so much for

all the law that you sent me all night long.
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Trial Counsel in fetitioner Case Was a $eoSoned Criminal defense attorney. He Minew how 4o
fush an issue Yo Obtain Cocreck action. Therefore, trial Counsel was nefbeckive €ot ok
Ob:iecﬁng and in stilling this Conceft inke the mind of 5ud&ee The Judgés remar¥s in
Pevivioner Case were fredudicial fasticulacly Since they were Provided ok the beginning of
the trial. The remach gave the ducors the mindset Form the beg;’an:hg-fha+ they were to
ObYain the Frath. The role of e dury was Yo determine iF the State froved beyond a
feasonable doubt that Petitioner was guilty.
Fackor- (4): undes 18sue-(U) the £icst fwo factors |s the mindset of the dusy Hhroughout the
trial. Do to trial counsel being undes diminshed Capacity at +ime of +rial. Trial cousel
Coiled Yo obdect (hen the State admitied ReXiviones statement fo the Jury through
itness Yestimony. Trial Coundel was inettective for Not Obdecking 1o the statemen | hich
Would have Freserved the issie For the Courtof APPeals _(56’6 7ra | franscei Pt fage 374, line
l1-24) You will fead the Culing from the Court of APReals on Fage 4.
Factoc-(5): undec \ssue -(4) e first teoo factor's i the mindsed of the ducy throughout the
eio\. The state had the Sucveiliance Video, Waich was Showed the fobbery FoVii ng Place,
from the EXXon gas stodion admitved wnvo evidence. e Susfect was a maskhman,
Pexecyive Wil Compace the Petitioner fo o mashman which 19 Suggetive 4o the ducy which
CreaXes o MisidenYification. Trial Counsel was inefrective for nox o\osacﬂn%”o Suggetive
misidentiticorion. (See Tral transcit fage Y05, line 5-16)

Did the Arial Court ertin ruling Petitiones Confession was admissible given undec the
Yotoliy Of the Ciccumsiances fetitiones confesSion tons not freey and veluntorily
tendeced and twhete there tas evidence Petitioner wavoXed his ri’g}f\’r Yo Yermnoke tne

Custodial '{c\’(crroic\’v"\on,
Issue chSdn-fcd—[5)

q}elrecﬁve Hill advised fefitioner 0 WS Micanda fights. 760, 1.24-7n6l, 1. Z.(Pur'ina_xlhe
Tmkiol fnkerview, fefitiones was seventeen year old and Wad completed the tenth grade . T

62, W, 6-8. Petitioner fold Will he Could nok read and e hiad o, Veasning disability.
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PER CURIAM: Kashaun Banks appeals his conviction for armed robbery,
arguing the trial court erred in finding his confession was admissible evidence. We
affirm pursuant to Rule 220(b), SCACR, and the following authorities: State v.
Moses 390 S C 502 511 702 S.E.2d 395 400 (Ct App 2010) (kﬁMjakmg_

“ C637‘ 642' 541 S.E.2d 837, 840 (2001)) (internal quotation marks onntted))
State v. Smith, 337 s C 27, 32, 522 S.E2d 598, 600 (1999) tioldinga

SHE s;l«S-enG)

~——e-, “pres rved orlewew X

AFFIRMED.

FEW, C.J., and THOMAS and LOCKEMY, JJ., concur.
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Tr. at 62, 11.9-115 7 89, . 9-11. Rtitioner most recent Individualized Education frogram
indicated he read on o Windergarren level and his ZQ level Placed him in the mildly
Mentally disabled fange. T Jog, Il.j-4; 7. 103, 1L.13-/6. Hill read cach of fetitionef fights o
him and hod Wim inikial afkec each one. T 62, Ji. [6-25, Detective Will then began to guestion
feriviones. Tr. 65, I1. 3-4. Short\y after questioning began, fekitiones feguested o make a. Prone call to
Wis Sister +o obtain help. 77 I8, L. 3-8, Hill refused to allow the Phone call. 7z 18, Il. 23T [/, It q,
Perivioner \nkesPeeted the refusal as an indication he was teguired fo heep answering Hills
q.uech:onS. Tr. 119, 11.2-4, AY no Pown darincl Petitioner ceguest. for a Phone Call cas the interview
StoPPed. 7. 119, 1. 5- 7.(\>u(°\(\3 q,ues\'\on"\ng) Pekitioner indicaked e ad Plan 45 gnter the Militacy. /65
\. 22-25. HiV cesPonded by ’relling Petitiones it was Unlikely‘re would benab\e Yo entes Yhe militacy
Widn & £dobery Convickion aad encouraged ftivionec -}‘cz come clec;r\,Tr.GS’,u.l—7. Petitionec
denied cobbing the £xxon aad told Wil thak was Ws Final word. T 68,11 22-25. fetitiones
Hen ashed if they coald Continue, meaning he was teady 4o finish the inferview and Proceed Yo
JaiL Te 119 19-24. Hill aslhed i Petitiones had anything else Yo Say,to which he fesPonde d‘;on.,
Tr. To, W.8-13. The inihal wnkerView concluded at 12319 am. . 70,11.22-24. Hill cetucned to the
Infecview room ax 11525am, 408 Again advised Petitionec of Wis Miranda fighs. 7,0, 2765
81, W 14-16. Kill then 0slhed Petiviones if he wanted o Change his Story and told him it would net
looW riaoc‘ °¢ he d1dnk tell Ye tcuth. 7 8L ILIT-19: 77 87, ). 23-25. Hill testified he Proceeded Hhis
Way becaase 1 0303 WS 30b Yo gek fetitiones to Confess. 7. 88,1 q*/Z.r\)ur?n& e second fxckion
0f Yne interviews, fetitioner confessed to rob\o]ni}\\e Fxxon as he Selt it was what Hiil czj anted 0
keqc:' and Confessing would end he nterview Pracess. 7z 75, I.10-46; Tr. 126,)1.6-8. frior to ¥rial,
The Sudﬁe held 6 Jac Uson V.Demo \neac‘ini Yo deterMine the admissibility of feYitioner Confession.
Tr. 58-12. Reivioner, felying on Stoxe V. hennedy, 333. SC.426, 510 5.£.2d T14(1998), arqued the
Contession Should be Suppressed because it was the fesult of a Police initiaded inYerrogation
Conducted attes fetitioner unegu‘ivoca\\y involhed his right Yo remain Silent. T 94,11, 2-24. The
State arqued, Pucsuant to State V. Aeksey, 343 5.C. 20, 558 3.E.2d 248 (2000), Peiitioner did fot
invothe Wis ¢ ight Y6 temonn Silent because Statement that he was done +althi ng (was am‘o'\iuous and
floy an unega'\voca\ of WS ci%\\* Yo disconkinue <Zucs+‘ionin3, T 96, 11.i3- 7. 97, 1. 25. Retirioner aiso
Grqued, under State V. Peathe, 241 S.C. 139, 352 S.£.2d 487 (1987), Rill's Statement fhadt Peritiones
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loould not be able fo doin the military anless he Confessed amounted Yo a fromise of leniengy. Tr
184, II. 21 - 7% 185, ). 1. The State ar&uad Hiil's encouragjni Rbitioner Yo tell the Fruth did not
render his Confession involuntor y. 77, 137, ll. 5-10. The 'f)udgte found Petitioner Statement in (esPonse
}o Licutenank Hill was not an uaegcﬁvoca\ invocation of his fight o discontinue Juestioning and
that \\'\\\’5 Statement reia(din& Petitioner abﬂ'i'\'y o enter the militacy did not egdate Yo a Premise
OF leniency. 7. i, Ul 10- 77. 192, Ii. 1. The Judgc erred. The trial judge determing the admissibility of
& Shatement UPon Proof OF i+s Voluntasiness by a Prefonderance of the evidence. State V. Miller, 375
$.C. 810,878,652 S.£.2d 444, 44g (Ct. APP. 2007); State V. Smith, 269 $.C. 349,854,234 $.E.2d 1,2
(971). Tt is #he Prosecation’s duty to Frove a confession was Voluntacily made . State v, Smith,
268 5.¢. 343, 354, 284 S.E.2d 19, (1971). The barden 1§ a\so on Hhe is State to Prove by
PrePondetance OF the evidence that a defendant's (ights were Voluntarily waived. State V.
Washington, 29¢ §.C. 54,370 SE.24 611 (1939), A determination of whether G Confession was
Voluntacily given fequires an examination of #he totality of the Circurtstances. Schnechloth V.
(\}uswmon-he, 41z U.3. 218 (1973). Coercion 1S determined From the Viewfint of the SusPect. State
V, Miller, 375 S.c. 3'0, 386,652 S.E.2d 444, 4s2 (Ct.AP. 2007). The Court must determine \¢ the
defendants wil was overborne. See Dicherson v, united states, 530 0.3, 429,433 (2000). RpPellate
entities in South Catolina have recognized that Offrofriate Pactors to Consider in Hhe fotality -of
~Circumstances analysis include’, bacMground, exPerience , and Conduct of Hie accused; age 5 length
Of Custody, Police Misefresentations; jsoladion of & Minet Erom Ws of hec Pacent threats of
Violence: and fromises of \en]cncyj’S%aie V. Packhec, 381 S.c. 68, 87,6 S.E.2d ¢19. 624 (2008).
The SuPreme Courk of Yhe United States has held fhe Miranda Opinion feguires G fecSen no¥
only be notigied of their Hights undec Micanda, but also any exercise of those fights be
Scrupulously honored. M"\chigan V. Mosley, 423 U.S. 96, Jo3 ( 1975). Sfecifically, the Supreme
Court has found the critical Safequacd fegarding Micanda warnings is a Pecson's right o cat
Off (Zaesﬁonini, Td. 7he Pucfose of reZa{ri’ng law enforcement 4o (espect @ Persons ijrc'\Se of
Phad fight 19 Yo Counteract the Coercive fregsuces of the custodial SeHing. Zd. at 104, 7he
odmissibility oF Statertents Obtained Ofter the ferson in custody has decided f6 femain
Silent defend . 0n heder Wis ‘l“g}\‘\' xo Cut off guesﬁoningj was ‘SCMFu(MSly honored - Zd. 1
Several Federal Conrts have discussed the reguirement +o scrupalously honor an individuals
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Cight fo Cut OFF guestioning s it oPPlies fo the Fime feriod beween guestioning sessions.
For example, the United States ! Pisteict Couck for Fhe Southeen Diskcick of (chorﬂna held a
c‘eFenc‘Gn’tS (‘\S'HS were Not .SCfU(’ulously honored where the time Period between when 2deshomn3’
Ceased nd Yhen fesumed @as & Mere Fifteen minutes. U.S. V. Moreis, 49l £ Surp. 226, 23 (1),
G, 19%). In 0. V. Morris, Hhe defendant Was fead Miranda taraings and ndicoked he d
No+ wish Yo YalK. Zd. Questioning immediately Ceased but was resumed aperoXimodely fifteen
minutes laver, after the defen dant was again \WCormed OF his rights. Zd. e Court noted the
factors Yo be Considered when determini ng chetner the defendants r ights Gere honored were
?ass&ge Of & SubStantial feriod of time, 5ub56guen+ gaesHom’nog on & distinct charie ,and the
discovery of new and different facts. Zd. Similacly, fhe United Statess Vistrick couct for the
Disteick of Yonsas has held he Paseage of twenty minutes between interrogations, absent any
Other Occurrences, iS not Sufficient o find & defendants CightS were Scrafalously honsred. (.5
V. Stewart, 51 F. SufP. 2d 136, 1145 (V. hen. 1999). Tn U.S. V. Steewark, the defendant received
Miranda (acnings and was guestioned for aPfro ximately #en minutes before he indicated he no
'0"9.“ wanted Yo Yok 1o the ‘in\/csﬁg.a’cor Id. at 4z, APProximasely feenty minute$ later,
the IﬂVeS-hS_Q\or retucned 1o the interview foom and Condacted a Second m+erro&c\hon Id. In
Jew‘ermmm&%e defendant's ﬁg\n’r fo terminate guesﬁomng_ was not Scrupulousiy honored, the
Coutt noved the defendant did not initiate any Conversotion with the Iavestigator Oftec
mVGVnn&hlS Cight Yo cemain Silent, nor had anyﬂnmg occarred or 0therwise develofed dmma Yhe
Ywenty minate breah which would JUS¥iPy #he Second interfogaxion, Id. ok 1145, ﬂelym& on the
Factors discussed in Stake V. Packher, the Facts in the instant Case feveal Retitioner confession
Was not Freely and voluntacily given under the fotality of the circumstances, A the time of ki
Ocfesy, Pefitioner wa$ O Sevenieen Yyear old miner with a hindergacten feading level and a
documented \ec\cnmg disability. Fehhaner had only ComPIefecl Hirough the fenth grade and his
TG Placed Wim in the Cateqory maldly, mentally disabled. Additvionally, Licutenany Hill
odmitied he Sfeciically +old fetitioner he coould ot be able #o oin the militacy i he did
Mot Confess to the acmed tobbery, He exPlained he Proceed in that fashion because it cwas
s deb Fo get @ SuSPect +o Confess, This Cleasly amounts to Pdice misrefresentaXioa.

Fucinermore, Pefitioner Mother was ok Presen ot the inteccogation and [editioner reguests
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to mawe @ Phone coll Yo Contact @ family member were uiﬂorecl R?hhoner A\So testified hp_
Only told Hill he Committed the tobbery because he felt iy was what Hill “vanted 4o hear’
and wos the only way he Could end the m’rerroiahon, e Coercive Notare and undue
Fressure Placed on Rfitiones ckuﬁnﬂ the interrogaxion, Combined with Hil's misrepresentaxions
Gbout Petitioner Obility 4o enter in the militasy and Petitioner age and mental disability, clearly
indicote Petiviont Confession was neivher Voluntary for Freely given, and was therefore, nox
aadmissible. Fucthermate, 135 evident Fetitioner invocotion of his fight Yo tecminake
gueshomng_ was Not Scrufalously honored. Rtitioner Stated he no Jonger wan+ed Yo Yalh 4o
Hil duvmri the Ficst mVeS’nSM\on and declared he had given his “inal word white Hill
did StopP the |nP8rrO&a+\Oﬂ inttially, he retacned fo the intecview room O mere eleven mMinates
Latec and cesamed uestioning. Under Morfis and Stecoart, #iis 15 Simely net enough time.
()urmﬂ Yhe eleven minute brcan fotitioner did not regueﬁ to resume the nterview. Moreover,
Hece were fo new develoPments or fackual discoveries during fhe eleven mindte breaV that
(Would have Justified the tesumpiion of (iueshomr\g:(}aSeJ on the Fact$, i+is abandantly cleas
forivioner invocation of his Cight fo Yerminate the \terview was not Scrapulously honored,and
hus, his confession was Mok admissible. 7ie State ray acque Petitioner did not invoe his
Fight to femain Silent, and thus waived hi3 fights based on State V. AleWsey, 343 S.C. Lo, 538
S.E.2d 248 (2000); however #his case is Cleacly distinguishable. In Alehsey, the SuPreme

i ) 66 . ,
Court held the defendant's Statement, 7hats all I've Got 4o qu,n Was net an unegui\/ocal

invocation of his (‘\ﬂh\ Yo discontinue Zueshomni Id. at 3,558 S.E.24 ot L53-54, In
A\CV\SGY the dEFendan’r teinioted Commdnication With }he Police aftec he m\hq\\y Stated he

was dene talthing. Zd. ot 31,58 S.£. 2d ok 253 (emphasis added). The Court noted the
Susfect, not the folice, Must Control the time, ducakion and Subiect matter of an ln\crroga&ton,

Td. 0} 31, 538 $.E. 24 0% 254. In ruling the Confession was admisSible, the Couct relied heavily

on the fact the defendant himself \mhox)ceé fucther Commdnicakion with Jacw enfotcement
after his ininial m+erroaa>non Id. Law enforcement OfFicers may Cectannly SFLq% with a
SusPect (Who feinitiakes Commanicoxion SubSeZaen} to Gn invocotion OF(“S_MS Ic( Ptitionec
Cose 1S &Shniuxsheé teem AleWSey in that Hhe defendant 10 thak case feguesh.d to Sfeath Yo
Yo Jaco enfoccement on his own accord. Had the defendant in AleVigey not regaes-ked o
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SPeath ith the officer again, the interrogation would have been over ComPletely. Conversely,
n ﬂmS Ccase, it was Hiil twho feSumed the itterrogotion Ofter Petitioner Stated he had Said
s Fma\ word UHIIV\C the defendant in Alelse y, Relitionec did not cewnitiake Commanicakion
Witk Lieutenank W\ agter Hhe First forkion of the interview twas comPleted. Instead, Hill
tetucned 4o the interviews reom oftes a brie€ beealh and re sumed Hhe interview even though
fetitionec had Previous given hi$ “F.‘na\ word” Under the fotality of the Circamstances, the
State foiled 40 Prove Petitionec Confession was freely and voluntacily tendered, and that
fetivioner invocation OF Wis fight to fermination @uestioning (was Scrupalously honored. Rtitioner

Should Conseguently be graned a new trial.
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STATE oF SouTH CARCLI VA
IN THE SUPREME COURT

RECEIVEY
Cectiotach Yo Chaclesten County SEP 24 2013

Honorable Michael Gi. Mettles, Circuit Couet Jadgg
.C. SUPREME COURT

Mashaua Danhs,
PETL TromER

State OF South Casoling,
RESPONDENT

CERTIFICATE OF SERVICE

This beiee have been Secved ufon the Sufreme Couck of South Caroling, Post OfFice
box 11330 Columbia,, South Catolina 29211, 7475 brief also have been Sected tbon
Megan Hasrigan Jameson, Rembert Dennis Pailding, 1000 Assembly Street, hoom 517,
Columbia , South Caschina 2920l.

tad before me ke |
@ o XL 2 = (LSS ymS\naun (\>c\ﬂ\46
“SNetary Puklic for SoutrCaralina

My Cormmission Expiras: .S.“Jw P@\-\V\Oﬂet



CONCLUSTON

Based on the above, Certiorasi Should be Jranted, and fetitioner's Convictions
ond Sentences reversed, and the Case remanded for o new teial.

Y\us\ncxur\ S.C. (V}(mV\S

ﬂ’:ﬁ-\'\o(\er
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