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SC Court of Appeals

Respondent(s).

4This matter came beforé the Commission Panel on or about June 29,2017, upoﬁ
the filing of the Complaint and Order for Hearing on behalf of the Commission by
Commissioner Raymond Buxton, II. ’All parties or their fepreﬁentatiyes -weh:. present for
the héaring, which began June- 28, 2018, ahd was continued to resume on August 6, 2018
and August 7, »2018. Complainant was represented by R Alex Pate, Esq., and
Respondents were represented by Reginald Belcher, Esq., and Hannah Stétson;_ Esq,
Additionally Aggrieved Party, Chelsie Bottoms, was present-on Jun‘e,28, 2018.

The panél heard the case, reviewed the exhibits, and weighed the testimbny of
Cdmplainant’s witnesses, -Chelsie Bottoms and Deloris Jenkins, and directly examined
Bob Prawel. At the conclusion of this te‘stimohy, the Respondents moved for a directed.
verdict, which the Panel entertairied as a Motion under Rule 41(b) of the South Carol‘i‘n_a
Rules of Civil Procedure. The Commission Panel grants that Motion and provides this

Order formally &ismiésing the matter.



BACKGROUND/JURISDICTION A |
1. Aggrieved Party, Chelsie Bottoms, (hereinafter referred to as “Aggrieved Pﬁy”
or “Ms. Bottoms™) filed a Charge of Discrimination with Complainant on or
about December 5, 2016. | |

2. The Commission investigated and found reasonable cause to determine ‘that
Respondents had engaged in unlawful discrim‘inatory practices, which violate
South Carolina Fair Housing Law at S.C. Code Ann. § 31-21-40(6)-(7), and 31-
21;80.

3. The Commi’ssion attempted to conciliate this ,rﬁatter prior to filing suit but was
unsuccessful. The Commisﬁion issued its Complaint, Determination, Notice of
ﬁeming, Right <\)f Election, and Conciliation information on or about J@e 29,
2017. An Amended Complaint and several Amended Notices of Heari’n'g were
subsequently filed. | |

4.. The Complainant alleged that Aggrieved Party is a qualified individual with a
disability who requires the use of a service animal (or “assistance animal”) as’
part of her treatment. | ‘

5. 'fhe Complainant- alleged that Respondents subjected Aggri,ev'ed_v Party to

| discrimination based on her disability by refusing to accommodate her request
for an assistance animal, which reé,ulted in her being aenied the full use of t'hej
premises, and subjected her to diScrimingtory terms, conditions, or privileges of
the use of the dwelling, or in the provision of services or facilities in connecfion

with the dwelling. The Complaint further, alleged that Respondents unlawfully

\



N

interfered with Aggrieved Party in the exercise of her rights found in the Fair |
Housing Law. |
6. Respondents filed their Answer on or about July 27, 2017, admitting certain
| _procedural allegations but denying that they had engaged in any unlawful
discriminatory practices. An Answer to the Amended C'oinpl'aint was also filed.
7. A public ilearing' was held at the South Carolinah'Human Affairs Commission;
- located at 1026 Sumter Street, Suite 101, in Columbia, South Cax'.olina, after
several continuan;:eS' of the original hearing date of Névember'16, 2017.
8. The Commission is under a duty to immediately file a Complaint béfore»a panel
| of Commissioners when a reésonable cause determination has been issued, and
Complainant timely filed this action. S.C. Code Reg. § 65-227(A)(1)(a)().

9. The Commission has jurisdiction over Respondent pursuant to S.C. Code Reg. §§

65-220(C)(1-2) and 65-210(B)(1-2).
:FINDINGS OF FACT,

10. “Picket Fences Community” is a. géted residential communit_y in,Béaufort, South
Carolina, located in Beaufort _County. Picket Fences Community éonSists of -
single-family houses in a variéty of sizes, and 'irfcludes common a‘reaé such as é
pool. |

11. The single family homes in Pickef Fences Community are “dwelling[s]”” within
Athe meaning of the Souﬂlv‘Car,olina,Fair Housing Law found at S.C. Code Ann §
31-21-30(5).

12. Picket Fences Community HOA, Inc., (hereinafter "‘Respondent HOA” or

““HOA?) is a not-for-profit South Carolina corporation with its principal place of



13.

14.

A

business in Beaufort; South Carolina. Respondent HOA is a. homeowners

association that is’managed by a Board of Directors (hereinafter "Board”), which
included Respondent Bob Prawel as Président at all times relevant to this present
matter. Respondent HOA is responsible for, among other thlngs estabhshlng,
modlfymg and enforcing the rules and policies at Picket Fences Communlty,
fixing, collecting and enforcing assessments and fines; hiring personnel and
entering into aére_ements with contractors for the management and,ﬁiaintenan'c:e -
of Picket Fences; and delegating appropriate authorities to them.

Respondent Bundy Appraisal & Management, Inc. ("Respondent BAMC") is a
for-profit South Carolina corporation with its principal place of business in
Beaufort, South Carolina. Respondents To_dd Keyserling andr Bob Bundy are the
Assistant Manager and Man;age:r, respectively, for Respondent BAMC.
Respondent BAMC served as Property Manager for Picket Fences Community
at times relevant to this maﬁer. As an agent of Respondent HOA, Respondent.
BAMC was requnsible for, among other things, assisting with correspondence
to owﬁers and tenants regarding Picket Fences/ Community .(ji.e». rules and
policies); collecting and enforcing assessments and fines; and interacting with
Respondent HOA and its Board regarding a wide variety of matters.rélating,to
Picket Fences Community.

As previously stated, all Respondents are “Persons against whom complaints
may be filed” pursuant to S.C. Code Reg. § 65-220(C) and S.C. Cod_e-Al‘m, § 31-
21-30(9). |



15.

16.

17.

18.

19

Ms. Bottoms is 2 reei&enf v‘o,f th'e:P{i'cl.cet ‘Fence'“s Commumty, and on August 12,
201.6,_ she was warned by the HOA through -a letter from RéSPOﬁdent BAMC,
that, she was in. Vibl‘é(tidn of the. Declaration of Covenants; 'Cj’oihdi-tibns, and
Restfictions of the HOA because :she had a pitd.bull'\dog‘ at-her residence. Ms
Bottoms testified that ‘she beeame' the owner idf' the dog in: January 2015, The
Board was made. aware of the dog’s. presence in the commumty by way of a

nelghborhood complamt in the summer of 2016.

}Followmg the warning’, Ms. Bottoms subsequently demed the dog 'S

cla551ﬁcat10n asa p1t bull; and: mamtamed the dog’s true breed was a hound mix,

which would mean the dog would be in comphance wﬁh the HOA’s Declaratzon
of Covenants Condmons and Restrzctzons

Respondent Prawel visited Ms. Bottoms” home after she claimed it was a hound
in. order to see ‘t.»h_e_‘ dog-and fa'sse,sis 1ts breed. »F’ollvovviﬁé the ﬁisit, the HOA’s |
Board, by way of Respondent Prawel, maintained ’ifts_,positien ,tﬂétthje’ dog was a
pit fbu'lvldog, | | | |

For clariﬁcatien as to.the animal’s breed, in the latter part ‘of’,A'ugus‘t.;2_‘01.6,_'-the :
HOA’s Board, by way of Responderit Prawel, .offered to have‘ the dog’s DNA
tested. Initially, Ms. Bottoms agreed to have the 'd‘og,"'s:DNA -tes_t’e‘d,l but reneged

on the offer prior to.a test being administered.

.On or around Augﬁst .31, 2016, Ms. Bottoms indicated to. the HOA Board, via'

email to several Bo_afd members fincluding Respondent Prawel, that the dog was!

a service ammal under fair housmg laws. Thereafter on or around Septemberi

15, 2016, Respondent Keyserhng sought medlcal documentatlon reﬂectlng the ,



disability-related need for the dog. Ms. Bottoms provided at least two notes from
a doctor (Kenneth Alea) to the HOA, with the second note being sent on October
26, 2016.

20. Ms. Bottoms was aware of the breed restriction and pet policy prior to acquiring
the animal and she and Dr. Alea referred to it as a family pet prior to receiving
the violation. |

21.Dr. Alea’s noté of October 26, 2016, identified his familiarity with Ms. Bottoms
as a patient, and further identified Ms. Bottoms’ status as having limitations in
daily activities. Additionaliy-, the note states “It has come to my attention that
Sgt. Bottoms’ family pet is a registered service dog and that this dog has been
assisting her with some of her a’étivitiés of daily living.” Complainaht’s Exhibit
12. |

22. After receiving the October 26, 2016 note, Respondent Prawel had (iircct contact
with Dr. Alea, but the HOA decided to deny Ms. Bottoms’ request for the dog. *

23.Ms. Bottoms filed a charge of discrimination with the Complainant on
December 5, 2016, and Investigator Deloris Jenkins (hereinafter “Ms. Jenkins™)
was assigned to investigate the cha‘rg‘é. |

24. During the course of her investigation, Ms. Jenkins received a letter from Dr.
Alea, dated February 2, 2017, whicﬁ states “Per Sgt. Bottoms, the dog in.
question helps. assist her with reaching low lying objects which "dec,rease's her
need to bend over thus helping prévenf exacerbate (sic) her chronic pvain/ issues. /
cannot personally cbrrobérate this assertion but if in fact this dog is able to

perform these tasks it would contribute in a positive way to Sgt. Bottoms’



25

26.

overall quality of life and would represent a reasonable accommodation.”

Respondents Exhibit 5 (emphasis added).

. Dr. Alea never saw the dog, accordmg to Ms. Bottoms testrmony

Ms. Jenkins testified that she did not: visit Ms. Bottoms house ‘to corroborate

 Ms. Bottoms assertion that the dog .could perform specrﬁc tasks

27.

28.

Mr Prawel testlﬁed that he d1d not. observe the dog perform any specrﬁc tasks
for Ms Bottoms dunng hlS visit'to Ms Bottoms” home
Ms. L«Botto,ms.testiﬁ'ed extensively ‘about the dogs* purported -servi'ces» such' 'as.

plckrng thmgs up for her and provrdmg her assrstance gettmg up. from a seated

: posmon and ascendmg stairs.

29.

30.

Ms ‘Bottoms testified that she personally trained the dog to perform these tasks
and that her other dogs were: untramable and not large enough or'strong enough
to give her assrstance.

| Q(WCLUSIO____N&E_IA!V_ 4
Complamant alleged that Respondent vrolated S C. Code § 31-21-40(6)/(7) by»

denymg Complainant. a reasonable accommodatron for a service ammal that

- otherwise would be-a violation of the Declaratzon of Covenants, Condztzons and

31. The, Commission has the burd,en:o\fhproof in caScS brought under S.C. § Code 31~

32.

Res#zctgons

21-10, et seq. ‘The Commission must prove a violation under this law by a
preponderance of the-evidence. S.C. Code §§ 31-21-130(k) and 1-23-600(A)(5).

The Commission acts as the United States Depaﬁmeht of Housing and. Urban.

Development (héreinat‘ter “HUD”). “Fair Housing Assistance Program” for the"' -



Staté of South Ca_roiina and relies on HUD guidance and regulations in
conjunction with the South Carolina code to investigate and adjudicate Fair
Housing violations. See S.C. Code §.31-21-100, et seq.

33. Pursuant to HUD guidance FHEO-2013-01, “housing providers are to evaluate a A
request for a'reasomibl'e accommodation to possess an assistancé ammal in a
dwelling using the general principles applicable to all reasonable
accommodation f,equeét‘s.” - |

34. Specifically, the lCommission in this case relies on one or more of the‘follox&ing
statements sét forth in FHEO-2013-01 (emphasis added): |

a. An assistance animal is not a pet. It is an animal that works, provides
" assistance, or 'perfbrms tasks for the benefit of a person with a
disability, or provides emotionai support that alleviates one or more
identified symptoms or effects of a person's ﬂisabi’lity. Assistance
animals perform many disability-related functions, including but- net
limited to, guiding individuals who are blind or have low vision,«.a;lertiﬁg.
individuals who | are deaf or hard of hearing to souﬁds,, 'pr'pviding
protection or rescue assistance, pulling a wheelchair, fetching items,
alcrti‘n-g persons to impending seizures, or providing eniotional'support to
persons with disabilities who have a disability-related need for such
support. For plirposes of reasonable accommodation requests, neither the-
FHAct nor Section 504 requires an assistance animal to be individyally

trained.or certified.



b. [Tlhe FHAct... reqﬁire[s] the housing provider to mbdify or provide an
exception to a "no pets" rule or policy to permit a person with a disability
to live with and use an assistance animal(s) in all areas of the premises
~where persons are normally allowed to go, unless doing so would i 1mpose
an undue ﬁnanc1al and admmlstratlve burden or would fundamentally
alter thc natirre of the housing p‘roV1der s services.

c. Breed, size, and weight limitations may not be applied to an assistance
animal. A determination that an assistance animal poses a direct threat of
harm to others or would vcai.'lse substantial physical dainage to ‘the
property of others must be tiased on an individualized assessment that
relies on objective evidence about the specific animai's actual conduct —
not an ‘mere speculation or fear about the types of harm or damage an
animal may cause and not on evidence about harm or damage thai other
animals have caused. Conditions and restriction\s‘ that housing providers
apply to pets may not be applied to assistance animals.

d. A housing provider may not_"de,ny a reasonable accommodation request
because he or she is uncertain whether or not the person seeking the
accommodation has a disability or a disability related -need for an
assistance animal.

e. Housing providers may ask‘ihdividuals who have disabilities that are not

| feadiiy ~apparent. or known to the proi/ider td submit reliable:
doéum“entati(m of a disability and their disability-related need for an |

assistance animal. If the disability is readily apparent or known but the



disability-related need for the. assistance animal is not, the housing |
provider may ask the individual to provide documc?ntation of the
disability‘relatéd need for an assistance animal.

i. Suéh ‘docu@entatiOn is sufficient if it establishes that an
individual has a disability and that the animal in question will
pr.ovi"de some type of diséi)ility-related assiéta‘nce -or

~ emotional support:

f. [A] ‘hou_sing“ provider méy not ask a tenant or applicant to provide
documentation showing the disability or disability-related need for an
assistance animal if the disability or disability-related need is readily
apparent or alfeady known to the provider.

g. A housing ,prm.zider also may not ask an applicant or tenant to_prqvide
access to medical records or medical providers or pro?‘i_de detailed or
extensive information or documentation of a person's physical or mental
impairments. |

h. Like all reasonable acqommodati_on réqu‘ests, the determination of
whether a kpers'o_n has a dis‘ability-related need for an assistance: animal
involves an individualized éssessment. A request for a reasonable
accommodation may not be unreasonably denied, or conditioned on.
payment of a fee or deposit or other terms and conditions applied to
applicants or _residents with pets, and a’ reSponse' may not be

unreasonably delayed.

10



3s.

36.

S.C. Code »§' 31-21-40(6) makes it illegal “to discriminate in the sale:or renteii;
Of to other-Wiée- make unavailable or deny, a dwelling to any buyer or renter
b,e,c;ause of a handicap of (a) that buyer or renter; (b) a person residing in or
intending to reside in that dwelling after it is sold, rented, or made availabie; or
(c) any person associated with that buyer or renter.”

Discrimination under Section 31-21-40(6) includes, but is not limited té), “(Ma
refusal to permit, at the expense of the ha,ndiéappe‘d person, i'easonable
modifications of existing preriises occupied or to be occupied by the person if
the modifications are necessary to | affdrd that person full enjoyment of the

premises, except that in the case of a rental, the landlord, where it is reasonable

" to do so, may condition permission for a modification on the renter agreeing to

 restore the interior of the premises to the condition that existed before the

37.

modification, reasonable wear and tear eicepted; and (2) a refusal to make

reasonable accommodations in rules, policies, practices, or services when such

accommodations may be necessary to afford the person equal opportunity to use

and enjoy a dwelling.” S.C. Code § 31-21-70(G) .and. see -also S.C. Code Reg.
65-215(E).

Further, S.C. Code § 31-21-40(7) states it is also 'illeg_al “to discriminate against
a person in the terms, conditions, or privileges of sale or rental of a dwelling, or
in the provision of services or facilities in connection with the dwelling; because

of a handicap of (a) that person; (b) a person residing in or intending to reside in

that dwelling after it is sold, rented, or made available; or (c) any person

s

associated with that person.”

11



38.

39.

40.

41.

To establish a Fair Housing Act or Fair Housing Law violation for failure to
accommodate, the Complainant must vAcstablish first, ‘that she is handicapped or

disabled. The Fair Housing Law 'deﬁnes a handicap as a physical. o}rv’menta'l'

‘impairment which substantlally limits one or more of the persons major life

actlvmes South Carolina Code 31-21 -30(7)(a). Th1s is consistent with the'
federal deﬁmtlon found at 42 US Code Section 3602 (h).

Based on the foregoing Findingsi of Facts. and the tecord of the ,‘heaﬁng', “the
Complainant ‘established Ms .Bo‘tt’or'ns is, in fact, *handicapped” or iaisabied’f,_ |
under the Fair Housing Law, given the many major life activities her’.me'di‘cal- |
c‘onditio,ns' limit. Sué_h -'e).cample's inciud_e Ms. Bottoms’ medical records in
Complainants’ Exhibits 1-9 and the doctor’s letters of October 26, ,f2016 and
February 2, 2017.

However, the _Cfomplainantl'must next establish a prima- facie case f‘fo‘r the -

'uniderlying freasonablexaccémmo;daj;i;on. As adOpt.ed by the 4th c'ir‘c:uif, thxs test

should focus bn whether thé.acc,ommodati(_)n was 1) reasonable, 2) necessary
ahd 3): afforded' ’the person eqﬁal_;jopportuhity to use and enjoy her ’housing; See:
Bryant ,quds Iin, Inc. v. ﬁowdrd County, Md. 124 F.3d 597, 603 (’1--9‘9':7):.

That case goes oh to- state that “the ‘necfeséary’ element—the FHA provision
manda;ting réa‘éonabic accqmmodations which a:e'ﬁecessary 'fo afford an équal'_
opportunity—requires the demonsttation of a direct 'linka-lg'e’ between the
propdsed: accomodation anci' the ‘equal opportumty’ to be 'prm}-i'ded to thc

hé,ndicapped ‘person. This requirement has attributes of a causation requirement.

12



42.

43.

44,

And if the proposed accommmodation provides no direct amelioration of a
disability's effect, it cannot be said to be ‘necessary’.” Id. at 604,

Evidence presented before the panel was insufficient to establish that the animal
in question performed specific tasks for Ms. Bottoms, and therefore the elements
of the prima facie case were not met,fbr the claims of discrim"iné_tion found in
Complainant’s first two Causes of Action. More specifically, on the record, the
testimony of Ms. Bottoms is the only evidence the panel received establishing a
genuine link between the need for the dog and the equal opportunity to enjoy the
home in which Ms. Bottoms li'v‘es,l Ms. Bottoms' "s‘_e\lf-:sAe»rving ;esiimony did not
meet the burden 1n showing tha'ty'the animal was technically able to perform any
task or service. The doctor’s notes do not ﬁrovi’de’ any first-hand account of the
necessity of the specific animal for Ms. Bottoms’ use »and.enjoyment of her
home, since Dr. Alea stated he could not coiroborate the precise services
pérformed by the animal. Therefore, proof is insufficient that the animal in
questiox} would or does provide somé typé of disability-related assistance.

The remaining Cause of Action is brought under ‘S.C. Code §31-21-80, which
states that “it is unlawful to coerce, intimidate, threaten, or interfere with any
person in the exercise of, or on account of his having aided or encouraged any
other person in the exercise of, any right gran‘ted under this chapter.’f

The panel finds that there is insufficient evidence that the Respondents have‘
interfered with Ms.. Bottoms® exercise of her rights- under the FHL, since they
have not taken any adverse action. against her, other than maintaining on her

account the fines assessed for violating the pet policy.

13



WHEREFORE, IT IS THEREFORE ORDERED THAT |
1 "This mawerbe d!snussedpmsuantto SCRCP 4l(b), and

2. AeopyofﬂnsOrdershallbesmttoﬂleAttomeyGeneml ofSouﬂ:Carolma'
pursuanttoSC Code Amn. §31-21 130(N)
ANDITISSOORDERED

/7

Columbisa, South Carolina
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